CSO/ADM CR/3/2071/97(02)

LEGISLATIVE COUNCIL BRIEF

Subsidiary Legidation relating to Consular Matters

INTRODUCTION

At the meeting of the Executive Council on 24 June 2003,

the Council ADVISED and the Chief Executive ORDERED that —

@

(b)

(©)

(d)

the Administration of Estates by Consular Officers
Ordinance (Amendment of Schedule) Order 2003, at
Annex A, should be made under section 3 of the
Administration of Estates by Consular Officers Ordinance
(Chapter 191);

the Consular Conventions (Application of Section 3) Order,
at Annex B, should be made under section 5 of the Consular
Conventions Ordinance (Chapter 267);

the International Organizations (Privileges and Immunities)
(Office of the Commission of the European Communities)
Order, a Annex C, should be made under section 3 of the
International Organizations (Privileges and Immunities)
Ordinance (Chapter 558); and

the Registration of Persons (Amendment) Regulation 2003,
a Annex D, should be made under section 7 of the
Registration of Persons Ordinance (Chapter 177).

JUSTIFICATIONS

Privileges and | mmunities and Consular Relations

2.

Consular relations are established, on the basis of mutual

consent, between sovereign States to facilitate the protection of the rights
and interests of their nations and nationals, and to promote friendly
relations and cooperation among them.  Following the establishment of
aconsular post by a sending State, it is awell-established practice that the



post and its members will be accorded with privileges and immunities not
made available to ordinary resident aliensin the receiving State.

3. The conferment of privileges and immunities on consular
members, which is a cornerstone of the consular relations between
sovereign States, is not meant for the personal benefit of individuals but
rather, to ensure the efficient performance of functions by consular
members on behalf of the sending State. Consular members could not
effectively carry out their functions if their official acts or words in their
consular districts would render them liable to prosecution. As a matter
of principle, any act performed in the discharge of consular functionsisin
its nature an act of the sending State. Given the equality of sovereign
States, such act lies outside the jurisdiction or competence of the law and
authority of the receiving State.

4. In the international arena, the Vienna Convention on
Consular Relations (Vienna Convention) codifies the international law on
consular relations, matters relating to the establishment and maintenance
of consular missions and consular privileges and immunities. 165 States
are signatories to the Vienna Convention, including the PRC, which
acceded in 1979.

5. Apart from the provisions in the international agreement, a
state may also, if considered appropriate, conclude bilateral agreements
with other states to facilitate the performance of consular functions and to
deal with matters not covered in the Vienna Convention.

Privileges and | mmunities and I nter national Or ganizations

6. For International Organizations (10s), which are not
sovereign States and whose representatives are not covered under the
Vienna Convention, their entitlements to privileges and immunities are
provided for under their respective statutes, or relevant international
agreements. In addition, a host country may also enter into bilateral
agreements with 1Os, providing them with tailor-made privileges and
immunities. Similarly, privileges and immunities are not conferred on
IO personnel for their personal benefit, but rather to ensure the
independent exercise of their functions in connection with the 10s.



The PRC/Canada Agreement?

7. The PRC/Canada Agreement came into force on 11 March
1999 and is applicable to Hong Kong. It provides for, amongst other
things, additional consular functions for the Canadian consular officers
relating to administration of estates, that are not provided for under the
Vienna Convention. Specifically, under Article 10(3) of the Agreement,
Canadian consular officers are entitled to protect and conserve the estates
left in the HKSAR by deceased Canadian nationals. They are also
entitled under Article 10(4) and (5) to safeguard the interest of Canadian
nationals who have a right to property left in the HKSAR by a deceased,
and to receive for transmission to Canadian nationals money or property
in the HKSAR to which they are entitled as a consequence of the death of
another person.

The PRC/EC Agreement?

8. The PRC/EC Agreement provides for the maintenance of the
EC Office in the HKSAR from 1 July 1997. Under Article 4 of the
agreement, the PRC has conferred on the EC Office, its accredited Head
and accredited members (who are nationals of the Members States of the
European Communities but are not permanent residents of the HKSAR)
and their household families, consular privileges and immunities as
correspond to those enjoyed by consular posts, Heads and members of
consular posts in accordance with the Vienna Convention. These
include —

(@ Inviolability of the EC Office, its archives and documents;

(b) persona inviolability of the accredited personnel of the EC
Office, except in the case of grave crime;

(c) immunity from jurisdiction in respect of acts performed in
the exercise of the functions of the EC Office;

(d) exemption from giving evidence concerning matters
connected with the exercise of the functions of the EC Office;

! The full name of the PRC/Canada Agreement is the “ Consular Agreement Between the Government
of the People’s Republic of ChinaAnd the Government of Canada’.

2 The full name of the PRC/EC Agreement is the “Agreement Constituted by Exchange of Letters
Between the Government of the People's Republic of China and the Commission of the European
Communities Concerning the Maintenance of the Office of the Commission of European
Communitiesin the Hong Kong Special Administration Region of the People's Republic of China’.



and

(e) exemption from taxation, customs duties, inspection and
personal services and contributions, etc.

LOCALIZATION OF INTERNATIONAL AND BILATERAL
AGREEMENTS

9. At present, the relevant provisions of the above two
Agreements are given legal effect in the HKSAR generaly by the
following national laws applicable to the HKSAR by promulgation under
Article 18 of the Basic Law —

(@) Regulations of the People’'s Republic of China concerning
Consular Privileges and Immunities; and

(b) Regulations of the People’s Republic of China concerning
Diplomatic Privileges and Immunities.

10. Having regard to our common law tradition, provisions of
international agreements applicable to Hong Kong is transformed onto
the domestic legal plane, should they affect private rights and obligations,
or require exceptions to be made to the existing laws of the HKSAR. In
this regard, the Consular Relations Ordinance (Chapter 557) and the
International Organizations (Privileges and Immunities) Ordinance
(Chapter 558) were enacted in 2000 to provide a more flexible framework
for the localization of the relevant international agreements signed by the
CPG. In addition, the Administration of Estates by Consular Officers
Ordinance (Chapter 191) and the Consular Conventions Ordinance
(Chapter 267) provide a framework for giving effect to certain additional
consular functions relating to administration of estates by consular
officers in the HKSAR, as may be agreed between the CPG and the
sending State concerned. With the legislative framework in place, we
consider that the best means of underpinning the relevant provisions of
the two bilateral agreements is to enact local legislation setting them out
expressly and specifically in the laws of Hong Kong.

THE ORDERSAND THE AMENDMENT REGULATION

The Ordersto be madein respect of the two Bilateral Agreements




11. The Order to be made under the Administration of Estates by
Consular Officers Ordinance seeks to underpin Article 10(3) of the
PRC/Canada Agreement by adding “Canada’ to the Schedule to the
Ordinance. The Schedule sets out the states with which the PRC
Government has entered into an agreement providing for the
administration of estates by their consular officersin the HKSAR.

12, The Order to be made under the Consular Conventions
Ordinance seeks to underpin Article 10(4) and (5) of the PRC/Canada
Agreement, by directing that section 3 of the Ordinance shall apply to
Canada. Canada has signed a consular convention with the PRC,
conferring upon the Canadian consular officers powers to administer
property in the HKSAR of deceased persons.

13. The International Organizations (Privileges and Immunities)
(Office of the Commission of the European Communities) Order seeks to
declare Articles 3, 4 and 5 of the PRC/EC Agreement to have the force of
law in the HKSAR and the Chief Executive may authorize the
Commissioner of Customs and Excise to arrange the refund of duties paid
on hydrocarbon oils, which are imported into Hong Kong for such
purposes as would qualify for exemptions from the payment of custom
duties, to be granted under Article 50 of the Vienna Convention, as read
with Article 4 of the PRC/EC Agreement.

14, The relevant provisions of the PRC/Canada Agreement and
the PRC/EC Agreement are extracted at Annexes E and F respectively.

The Amendment Regulation

15. Consular Corps ldentity Cards (CCICs) are identity cards
Issued under Regulation 5 of the Registration of Persons Regulationsin a
form approved by the Chief Executive in respect of consuls, consular
staff and their spouses and dependent children. For the accredited Head
and accredited members of the EC Office, and their family members in
the HKSAR, given that they do not fall within the meaning of “consul”
and “consular staff”, as defined under Regulation 2 of the Registration of
Persons Regulations, administrative arrangements in place since the
establishment of the Office in 1993 provide that they are issued with
ordinary identity cards with EC-prefixed identity card numbers.

16. Operational experience through these years nevertheless
suggests that the existing administrative arrangements do not
satisfactorily serve the purpose in making the relevant officials of the EC



Office easily identifiable. We recognize that the EC Office is different
from other international organizations in the HKSAR, in that it is a
supranational institution which performs certain governmental functions
in relation to Member States of the European Union.  The privileges and
immunities accorded to the Office and its personnel are also comparable
to those conferred upon their consular counterparts. In view of the
distinctive functions of the EC Office and its personnel, we consider it
appropriate to issue CCICs to the accredited Head and accredited
members of the EC Office (and their family members) in the HKSAR, as
in case of their consular counterparts. To achieve this policy objective,
we propose to amend the Registration of Persons Regulations.

17. The Registration of Persons (Amendment) Regulation 2003
amends Regulation 2, 4, 5, 25 and Schedule 2 to the Registration of
Persons Regulations so that the accredited Head and accredited members
of the EC Office, and their family members in the HKSAR, may be
issued with CCICs in the same manner as CCICs are issued to consuls,
consular staff and their family members in the HKSAR. Existing
provisions being amended are extracted at Annex G.

| mplementation

18. The four pieces of subsidiary legislation will be gazetted on
4 July 2003. We propose that the Orders shall come into operation on
14 November 2003, taking into account the lead time required for
negative vetting upon gazettal. We also propose that the Amendment
Regulation shall come into operation on a day to be appointed by the
Chief Secretary for Administration by notice published in the Gazette, to
tie in with the work plan of Director of Immigration to issue CCICsto the
EC personnel.

IMPLICATIONS OF THE PROPOSAL

19. The proposals are in conformity with the Basic Law,
including the provisions concerning human rights. The Orders and the
Amendment Regulation will not affect the current binding effect of the
legidlation being amended.

20. The privileges and immunities conferred upon the EC Office
and its personnel under the International Organizations (Privileges and
Immunities) (Office of the Commission of the European Communities)
Order in the HKSAR do not have significant financial implications for



the Government.

21, The proposals have no other civil service, economic,
productivity, environmental or sustainability implications.

PUBLIC CONSULTATION

22, We have consulted the Consulate General of Canada and the
EC Office in the HKSAR on the draft of the relevant subsidiary
legidation. We have issued an information note to the Panel on
Administration of Justice and Lega Services (AJLS) on the
Administration’s work programme on preparing the subsidiary legidlation
relating to privileges and immunities conferred on consular posts and
specified international organizations. We shall brief the AJLS Panel on
the matter at its meeting on 28 July 2003.

PUBLICITY

23. A spokesman will be available to answer possible media and
public enquiries.

ENQUIRY

24, Any enquiries on the brief should be addressed to
Mr David Leung, Assistant Director of Administration (3), on 2810 3946.

Administration Wing
Chief Secretary for Administration’s Office
June 2003



Annex A

ADMINISTRATION OF ESTATES BY CONSULAR OFFICERS ORDINANCE
(AMENDMENT OF SCHEDULE) ORDER 2003

(Made by the Chief Executive under section 3 of the Administration
of Estates by Consular Officers Ordinance (Cap. 191)
after consultation with the Executive Council)

1. Commencement

This Order shall come into operation on 14 November 2003.

2. Schedule amended
Notice is given that the Chief Executive has ordered the
variation of the Schedule to the Administration of Estates by
Consular Officers Ordinance (Cap. 191) by adding —
"1. Canada Consular Agreement 28.11.1997 Article 10.3"
between the
Government of
the People®s
Republic of
China and the
Government of

Canada

Chief Secretary for
Administration

2003
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Explanatory Note

This Order provides for the application of section 2 of the
Administration of Estates by Consular Officers Ordinance (Cap.
191) to consular officers of the Consulate General of Canada and
gives effect to the provision In the Consular Agreement between
the Government of the People®s Republic of China and the
Government of Canada signed on 28 November 1997 relating to the
protection of estates left In the Hong Kong Special Administrative

Region by deceased Canadian nationals.



Annex B

CONSULAR CONVENTIONS (APPLICATION OF SECTION 3) ORDER

(Made under section 5 of the Consular Conventions Ordinance
(Cap. 267) after consultation with the Executive Council)

1. Commencement

This Order shall come into operation on 14 November 2003.

2. Application of section 3 of the Ordinance
It is directed that section 3 of the Ordinance shall apply to

any foreign State specified in the Schedule.

SCHEDULE [s. 1]

FOREIGN STATE

1. Canada

Chief Executive

2003
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Explanatory Note

This Order provides for the application of section 3 of the
Consular Conventions Ordinance (Cap. 267) to consular officers of
the Consulate General of Canada and gives effect to the provision
in the Consular Agreement between the Government of the People”s
Republic of China and the Government of Canada signed on 28
November 1997 relating to the protection of interests of Canadian
nationals who have a right to property left in the Hong Kong

Special Administrative Region by a deceased.



Annex C

INTERNATIONAL ORGANIZATIONS (PRIVILEGESAND
IMMUNITIES)(OFFICE OF THE COMMISSION OF THE
EUROPEAN COMMUNITIES) ORDER

(Made by the Chief Executive in Council under section 3 of the

International Organizations (Privileges and Immunities)
Ordinance (Cap. 558))

1. Commencement
This Order shall come into operation on 14 November 2003.

2. Interpretation

In this Order —
“Commission” ( ) means the Commission of the European Communities;
“Convention” ( ) means the Vienna Convention on Consular Relations

done at Viennaon 24 April 1963;

“European Communities’ ( ) means the European Coa and Steel

Community, the European Community and the European Atomic Energy
Community;

“Office Agreement” ( ) means the agreement concluded by

exchange of letters in June 1997 between the Government of the People's
Republic of China and the Commission concerning the maintenance of the
Office of the Commission of the European Communities in Hong Kong
from 1 July 1997.

3.  Provisions of Office Agreement

D The provisions set out in the Schedule (being Articles of the Office
Agreement) shall have the force of law in Hong Kong and shall for that purpose
be construed in accordance with subsections (2) to (4).

2 In those Articles —



“Head” ( ) shall be construed as meaning the person charged with the duty
of acting as the Head of the Office;

“Office” ( ) shall be construed as meaning the Office of the Commission

of the European Communitiesin Hong Kong;

“permanent resident of the Hong Kong Special Administrative Region” (
) shall be construed as meaning a person who

belongs to a class or description of persons specified in Schedule 1 to the

Immigration Ordinance (Cap. 115).

3 The reference to any other law of the People's Republic of China
in Article 3 of the Office Agreement shall be construed as a reference to any
national law of the People’s Republic of China listed in Annex 11l to the Basic
Law and applied in Hong Kong by way of promulgation or legislation in
accordance with Article 18 of the Basic Law.

4 The reference to the members of the Office in Article 4 of the
Office Agreement shall be construed as areference to —

@ the officers of the Office (including the Head) entrusted in
that capacity with the exercise of the functions of the
Office;

(b) the persons employed in the administrative or technical
service of the Office; and

(c) the persons employed in the domestic service of the Office.

5 The reference to the provisions of the Convention in Article 4 of
the Office Agreement shall be construed as a reference to paragraph 3 of Article
15, the Articles in Chapter Il and Article 71 of the Convention as set out in the
Schedule to the Consular Relations Ordinance (Cap. 557).

4.  Authorized refund of dutiespaid on
hydrocarbon oils

D The Chief Executive may authorize the Commissioner of Customs

and Excise to make such arrangements as the Chief Executive thinks fit for



securing the refund of duties imposed on hydrocarbon oils under the Dutiable
Commodities Ordinance (Cap. 109) where such hydrocarbon oils are —
@ imported into Hong Kong; and
(b) used for such purpose that, had they been imported for that
use, exemption from customs duty would have been
required to be granted under Article 50 of the Convention
as set out in the Schedule to the Consular Relations
Ordinance (Cap. 557) as read with Article 4 of the Office
Agreement.
(2 Any arrangements made under this section may impose conditions
subject to which any refund shall be made.
3 Any amount of money refunded under arrangements made under

this section shall be paid from the general revenue.

SCHEDULE [s. 3]

PROVISIONS OF OFFICE AGREEMENT HAVING
THE FORCE OF LAW IN HONG KONG

3. The European Communities — the European Coa and Steel
Community, the European Community and the European Atomic Energy
Community — shall each have legal personality in the Hong Kong Specia
Administrative Region of the People's Republic of China.

Accordingly, the European Communities shall have the capacity to
conclude contracts, to acquire and dispose of immovable and movable property
as necessary for the effective fulfillment of their duties, in accordance with the
procedural and administrative requirements imposed by the law of the Hong
Kong Special Administrative Region of the People's Republic of China and by



any other law of the People's Republic of China, and to conduct legal
proceedings, and shall be represented for that purpose by the Commission.

4. The Office, its Head and members accredited by the Commission of
the European Communities who are nationals of the member states of the
European Communities but not in their capacity as the permanent residents of
the Hong Kong Special Administrative Region, as well as the members of their
families forming part of their respective households, shall enjoy consular
privileges and immunities as correspond to those enjoyed by consular posts,
Heads and members of consular posts in accordance with the provisions of the
Vienna Convention on Consular Relations of 24 April 1963.

They will, consistent with the Basic Law of the Hong Kong Special
Administrative Region of the People's Republic of China and the other national
laws of China applicable in the Hong Kong Special Administrative Region in
accordance with the Basic Law, enjoy such rights and consular privileges and
Immunities as are necessary for the effective fulfillment of their duties.

5. The laissez-passer issued by the European Communities to officials
and other servants of its institutions shall be recognized as a valid travel

document.

Clerk to the Executive Council

COUNCIL CHAMBER
2003



Explanatory Note
The Government of the People's Republic of China and the Commission of
the European Communities concluded an agreement in June 1997 concerning the
maintenance by the Commission of its Office in Hong Kong from 1 July 1997.
This Order gives effect to the privileges and immunities accorded to the Office

and its Head and members in Hong Kong under the agreement.



Annex D

REGISTRATION OF PERSONS (AMENDMENT) REGULATION 2003

(Made by the Chief Executive in Council under section 7 of the
Registration of Persons Ordinance (Cap. 177))

1. Commencement
This Regulation shall come Into operation on a day to be
appointed by the Chief Secretary for Administration by notice

published In the Gazette.

2. Interpretation
Regulation 2(1) of the Registration of Persons Regulations
(Cap. 177 sub. leg. A) is amended by adding -

"""Head of the EC Office" ( ), and "a member of the
EC Office™ ( ), mean respectively the Head,

and a member, of the Office of the Commission of the
European Communities in Hong Kong within the meaning of
subsection (2) or (4), as the case may be, of section 3
of the International Organizations (Privileges and
Immunities) (Office of the Commission of the European
Communities) Order (L-N. of 2003) who —
(a) 1is not engaged in private occupation for gain
in Hong Kong; and
(b) 1is a national of a Member State of the
European Communities but is not a permanent
resident of the Hong Kong Special

Administrative Region;™.
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Registration, issue and renewal
requirements

Regulation 4(4) is repealed and the following substituted -
"(4) Notwithstanding subregulations (1) and (2) —

(a) an applicant who is a consul may furnish, and
the registration officer may accept, suitable
passport size photographs -

(i) of the consul and of the spouse and
dependent children of the age of 11
years and above of the consul; and

(i1) of the consular staff of the consul
and of their spouses and their
dependent children of the age of 11
years and above; and

(b) an applicant who i1s the Head of the EC Office
may furnish, and the registration officer may
accept, suitable passport size photographs -

(i) of the Head of the EC Office and of
the spouse and dependent children of
the age of 11 years and above of the
Head of the EC Office; and

(i1) of any member of the EC Office and
of the spouse and dependent children
of the age of 11 years and above of
such member,
and the recording of their fingerprints shall not be

required.".
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4. Delivery of i1dentity cards
Regulation 5(1)(b) is amended by repealing everything after

"respect"” and substituting -

"of -
(1) consuls, consular staff and their spouses and
dependent children; and
(i1) the Head and members of the EC Office and their
spouses and dependent children.".
5. Exemptions

Regulation 25(f) is repealed and the following substituted -
"(f) children under 11 years of age of consuls, consular

staff and the Head and members of the EC Office;".

6. Fees
Schedule 2 is amended, in item 2, by adding "the Head and

members of the EC Office,'" after ''staff,".

Clerk to the Executive Council

COUNCIL CHAMBER

2003

Explanatory Note
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This Regulation amends the Registration of Persons
Regulations (Cap. 177 sub. leg. A) so that the Head and members of
the Office of the Commission of the European Communities in Hong
Kong, and members of their families, may be issued with identity
cards in the same manner as identity cards are issued to consuls,

their staff, and family members of the consuls and staff.
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