
L.N. 144 of 2002

Securities (Miscellaneous) (Amendment) Rules 2002

(Made by the Securities and Futures Commission under section

146(1) of the Securities Ordinance (Cap. 333) as

read with section 80(4)(d) of that Ordinance)

1. Commencement

These Rules shall come into operation on 15 November 2002.

2. Prescribed class of transaction for the purpose

of section 80(4)(d) of the Ordinance

Rule 17(2), (3) and (4) of the Securities (Miscellaneous) Rules (Cap. 333 sub.

leg.) is repealed and the following substituted---

   "(2) A sale of any of the following securities by an agent of a Monetary

Authority-appointed market maker shall be a class of transaction prescribed for the

purpose of section 80(4)(d) of the Ordinance---

(a) Exchange Fund Bills;

(b) Exchange Fund Notes;

(c) specified instruments,

where the agent is acting in such capacity and believes and has reasonable grounds

to believe that his principal is a Monetary Authority-appointed market maker of the

security sold.

(3) A sale of securities effected in the course of conducting jobbing business

as described in subrule (4) shall be a class of transaction prescribed for the purpose

of section 80(4)(d) of the Ordinance.

(4) For the purpose of this rule, the following sales of securities shall be

regarded as a sale of securities in the course of conducting jobbing business---

(a) the sale of a listed security ("A") by a Securities Market Maker for the purpose

of hedging the risks of a position previously acquired in another listed security

("B") and---

(i) A is a component of B or vice versa; or

(ii) where both A and B have a security as a common component;

(b) the sale of a listed security ("C") by a Futures Market Maker for the purpose

of hedging the risks of a position previously acquired in---

(i) a futures contract in respect of C or an index of securities which includes

C; or

(ii) a futures contract in respect of another security ("D") which has a common

component with C; or

(c) the sale of a listed security by a Securities Market Maker in performing market

making or liquidity providing activities in respect of such security, where the



Securities Market Maker acquires the right to vest such security in the purchaser

before the end of the trading day following the day of the sale.

(5) For the purpose of subrule (4)---

"Futures Exchange Company" (期交所) means the Exchange Company within the meaning

of section 2(1) of the Commodities Trading Ordinance (Cap. 250);

"Futures Market Maker" (期貨莊家) means a person who is registered with the Futures

Exchange Company for the purpose of performing, in accordance with rules made by the

Futures Exchange Company, market making or liquidity providing activities in respect

of futures contracts admitted to trading on the commodity exchange it operates;

"listed" (㆖市) means listed or admitted to trading on the Unified Exchange;

"Listing Rules" (《㆖市規則》) means the Rules Governing the Listing of Securities

on the Stock Exchange of Hong Kong Limited made by the Exchange Company;

"Securities Market Maker" (證券莊家) means a person who is registered with the

Exchange Company for the purpose of performing, in accordance with rules made by the

Exchange Company, market making or liquidity providing activities in respect of

listed securities or an issuer of structured products which are listed on the Unified

Exchange under Chapter 15A of the Listing Rules.".

3. Rule added

The following is added---

   "18. Classes of persons and circumstances in

which certain requirements of

section 80B of the Ordinance

not to have effect

(1) Section 80B(1) of the Ordinance does not have effect in relation to a

specified short selling order, which is made by a person, where he is selling as a

principal, and who at the time of conveying the short selling order, provides his

agent with an oral assurance that the counterparty to the securities borrowing and

lending agreement in question has the securities to which the order relates available

to lend to him, provided such person---

(a) (i) records such oral assurance in the form of a tape recording;

(ii) enters into an arrangement with his agent whereby the agent has agreed

to---

(A) record such oral assurance in the form of a tape recording; or

(B) at the time of receiving the short selling order, record the particulars as

described in subrule (4) to which the order relates on a time-stamped record; or

(iii) confirms the giving of the oral assurance in the form of a document to

the agent by the end of the day on which it was given; and

(b) complies with the applicable requirements of subrule (5).



(2) Section 80B(3) of the Ordinance does not have effect in relation to a

specified short selling order, which is made by an exchange participant, where he

is selling as a principal, provided such exchange participant---

(a) prior to conveying the short selling order---

(i) has received from the counterparty to the securities borrowing and lending

agreement in question an oral assurance that the counterparty has the securities to

which the order relates available to lend to him; and

(ii) has---

(A) recorded the oral assurance in the form of a tape recording;

(B) recorded the particulars as described in subrule (4) to which the order relates

on a time-stamped record; or

(C) entered into an arrangement with the counterparty whereby the counterparty has

agreed to---

(I) record the particulars as described in subrule (4) to which the order relates

in the form of a document; and

(II) provide such document to the exchange participant by the end of the day

on which the assurance was given; and

(b) complies with the applicable requirements of subrule (5).

(3) Section 80B(5) of the Ordinance does not have effect in relation to a

specified short selling order, which is made by a person, where he is selling as an

agent, provided such person---

(a) prior to conveying the short selling order---

(i) has received from his principal, or the other person for whose benefit or

on whose behalf such order is made (as the case may be) an oral assurance that the

counterparty to the securities borrowing and lending agreement in question has the

securities to which the order relates available to lend to him; and

(ii) has---

(A) recorded the oral assurance in the form of a tape recording;

(B) recorded the particulars as described in subrule (4) to which the order relates

on a time-stamped record; or

(C) entered into an arrangement with his principal, or that other person (as the case

may be), whereby his principal, or such other person (as the case may be) has agreed

to provide a confirmation of the oral assurance in the form of a document to him by

the end of the day on which the assurance was given; and

(b) complies with the applicable requirements of subrule (5).

(4) Particulars required under subrules (1)(a)(ii)(B), (2)(a)(ii)(B) and (C)(I)

and (3)(a)(ii)(B) include---

(a) the securities or group of securities borrowed under the securities borrowing



and lending agreement in question, available for borrowing and the quantity; and

(b) whether a blanket assurance or a hold has been given or a borrow has been entered

into, and the time it was given or entered into (as the case may be).

(5) Any person who records an oral assurance or particulars as described in

subrule (4) or who receives a confirmation of an oral assurance in the form of a

document (including a tape recording or time-stamped record) under this rule shall---

(a) retain such document for not less than one year from the date of recording,

collecting or receiving such assurance or particulars (as the case may be); and

(b) upon request made by the Commission at any time within that period give the

Commission access to and produce the document within the time and at the place

specified by the Commission.

(6) For the purpose of this rule---

"blanket assurance" (概括性保證), in relation to a securities borrowing and lending

agreement, means a confirmation from a lender to a borrower that the lender has a

sufficient overall supply of a defined group of securities such that for a specific

period of time as agreed on by the parties the securities concerned are available

to lend to the borrower;

"borrow" (借用安排), in relation to a securities borrowing and lending agreement,

means a borrowing of securities under the agreement, irrespective of whether the

borrowed securities have been delivered by the lender to the borrower;

"hold" (持有確認), in relation to a securities borrowing and lending agreement, means

a confirmation from a lender to a borrower that for a specific period of time as agreed

on by the parties specific securities in a specific quantity are available to lend

to the borrower;

"securities borrowing and lending agreement" (證券借貸協議) has the meaning assigned

to it by section 80A of the Ordinance;

"specified short selling order" (指明賣空指示) is an order which is a short selling

order within the meaning of paragraph (a)(i) of the definition of "short selling

order" in section 80A of the Ordinance.".

Andrew Len Tao SHENG

Chairman,

Securities and Futures Commission

8 October 2002

Explanatory Note

These Rules are made by the Securities and Futures Commission under section 146(1)

of the Securities Ordinance (Cap. 333) as read with section 80(4)(d) of the Ordinance.

They prescribe for the purpose of section 80(4)(d) of the Ordinance, the classes of

transactions that are exempt from section 80(1) of the Ordinance and provide the



classes of persons and circumstances in which certain requirements of section 80B

of the Ordinance do not have effect.


