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Director of Public Prasecutions of Jamaica- v Mollison

. [2003] UKPC 6 T
2op: Nov 16,27; Lord Bingham oi.Comh.l"; Lofd Slynn of Hadl:.y,
2053 Janas Lord Clyde, Lord Hutton and Lord Walker of Cestingthorpe

Jamaica — Constiteition ~ Human rights and fundamental freedoms — Deprivation
of liberty atherwise than i execretion of sentence or order of eorrt ~ Juvenile
convicted of murder — Sgntence of deteution during Governor General’s
pleasire — Legality of sentence — Whather contrary 10 Constitustion — Jevenijes
Act 2951, 5 29 — Janaica {Constitution) Order in Council 1962 (5] 196217 550),
s 4{2)

The respondsnt was comvicted foz a murdes commiteed when he was x6 years old
3nd was sentenced to be deszined doring the Governor General's pleasute in
2Crordance with secrion 29 of the Juveniles Act xgsrt. On his appeal against
seneence the Court of Appeal of Jamaica by a majority culed that the sentence was
tnconstitutional, that section 29 should be roodified in accordanee with section 4(1)
of the Jainaica (Constirution) Order in Council 362 to provide for derention a1 the
court’s pleasure, and rhat the respondent’s sentence shoudd be replaced with one of
life imprisonment.

On appeal by che Direceor of Public Prosecurions and cross-appeal by the
respendenir— '

empaowered the court to modify and adapt existing laws 5o as to bring them into
conformiry with rhe Constitation; and that, accordingly, section 29 of the 1951 Act
ough? 10 be modified throughout by subsritueing the words “the cowre™ for *Her
Maijesty™ or “the Governor Cenesal” (post, paras r3-r7).

[} Allowing the cross-appral, that a sentence of imgrisonm_c_n-t for life was of 2

different_nature from a sentence of indefinite detention specihcally designed 1o

address che special ciccumstances of those convicied of murders commtted under the

2ge of 18; thac the court’s modificarion of section g of the X951 Act should not lead

_to a disadvanrageous change in the punishcar imposed on the respondrar; 253 that,
:.::or-.‘aiiggly_‘_thg .sentence of life impris_onmcn_g would be quashed and one of
i ___d:-r:nnondmmgthc:p@fg_ﬂ:;wgsuhsumrcd OSt, paras 20, 2

Hinds v The Queen [1979) AC 2 93+ PC and Browne v The Qutsen {2000) 1 AC
45, PCapplied. i
Decision of the Court of Appeal of Jamaica varied,

The following cases are referred to in the judgment of theic Ibrdsﬁjks;;

Baker v The Qusen [1975] AC 774i[1975) 3 WLR 113; [1975) 3 All ER 55, PC
Browne v The Queen [2000] x AC45;[r995) 3 WLR 2258, 5C~ "

Hinds v The Queen [1977) AC 1953 {1976) 2 WLR 3 66; (1976} T AU ER 353, PC
Kanda u Goveryment of Malaya[1962) AC 321, [ro62]) 2 WLR 1xg3, PC

* Joveniles Acc 195 1,5 29, n:pou.cg.\n;. o
* Jamaica (Constitution) Order in uncil 962, ¢ 4(x}: see post, para xo,

[
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Liyansge v The Qrten [1967) 1 AC 259; [1586) T WLR 682 [1966) 1 All IR 450,
PC S T

R v Mughes (:\.O_OG-]UKPC 12; [1002) 1 AC 259;[2002] 2 WLR 105§, PC

R v Secretary of State-for the Home Departinent; Ex p Venables {1398) AC 407;
[1997) 3 WLR 33; (x957) 3 AIlER g7, HLIE)

R fAnderson) v Secretary of Staie for the Home Department [2002] UKHL 46;
[2002) 3 WLR 2860; [1002) 4 AllER 1089, HL(E)

Reyes vThe Queen [1002) UKPC 1v; [za02)3°AC235;[2002) 2 WLR 1034, PC

Roodaly The Stale {unceported) 17 July 2002, CATrinidad and Tobago

San Jose Rarmers’ Co-operatiye Sudiery Lid v Attorney General (19 51) 43 WIR &3

State, The v O'Brien [1573] R $o :

Vv United Kingdom (1993) 30 EHRR 123 .

Vasquer v The Queen [1994] 1 WLR 1304; [r994] 3 ALER 674, PC

The following additional cases were cired in argument:

Attorney Generd} of St Christopher, Nevis avid Anguills v Reymolds [x980} AC 637;
[r980) 2 WLR r7x; [1979) 5 AllER 125, PC

Boodram v Baptiste frigg] 1 WLR 1709, PC

Deaton v Attorney Gengral [3963) IR 170

Director of Pueblic Prosecutions v Nasralla [1967) 2 AC 2 38; [1967] 3 WLR 13,
{1967) 2 ANER 161, PC

Hassain v United Kingdom (1996) 22 EHRR r

Melenderv The Queen Crimipal Appeal No g of 190, {unreported), CA Belize

Pinderv The Queen {2002} UKPC 46; |2003] 1 AC 6205 [2002} 3 WLR 1443,PC

R v Whitely (1986) 23 JLR 354 :

R o Wilson {1994) 31 LR s54

APPEAL from the Court of Appeal of Jamaica

The Dicector of Public Prosccutions of Jamaica appealed from the
majority decision of the Courr of Appeal of Jamaica (Downer and
Bingham JJA; Walker JA dissenting) on 29 May 2000 to ser aside on
constitutional grounds a sentence of detention during the Governor
GeneraPs pleasure imposed on the respondent, Kurt Mallison, [olfowing his
conviction before Langrin ] and a Jury on 21 April 1997 for a murder
committed on 1€ March 1 994, when be was aged 16, Leave to appeal was
granted by the Courr of Appeal on 30 July 2051, The respondent cross-
appealed with special leave against the substitution by the Court nf Appeal

«of a sentence of life imprisonment.

Leave to intervene in the proceedings was granted 10 seven additional
parties, Gibson Bunting, Troy Gitbert, Whyette Gordon, Andrew Hunter,
Garfield Peart, Elvis Thomas and Patrick Whiteley, each of whom had
been convicted for a murder commirted while a minor and sentenced
either to be detained during the Governor General's pleasure or to life
irmprisonment, .

The facts ace stated in the | udgment of their Loedshj ps.

Kent Pantry QC, Director of Public Prosecutions for Jamaica, Michael
Hylton QC, 5-G, Jamaica, and 1ngrid Mangasal, Depuy S-G, Jamaica, for
the appeliant, ) . :

Edward Fitzgeraid QCand Phillippa Kaufissann for the respondent.

Lloyd Barett {of ¢he Jamaican Bar) for the interveners,

) SR Curr ady vt
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22 janua:y"4_56‘3';'"‘Thi:“jiia'gﬁle{{:"6("&"!&:55""1:8743315;: was delivered by

LORD BINGHAM OF CORNHILL.

I On x6 March 1954, when he was aged 16, Kurt Mollison {the
respondent) murdesed Leila Brown in the course ogmr;hgrnnce of 2 robbery.
This was a capital murder under the law of Jamaica. ‘He stood trial before
Langrin ] and a jury, was convicred on 21 April 1997 (?864] Y5} and on
25 April 1997 was sentenced under section 29(1) of the Iu_YEm es Act 1951
as amended to be derained during the Governor General's pleasure, On
16 February 2000, the Coun of Appeal refused his application for leave to
appeal against canviction, but the court was concen"ned whether :hf: sentence
inposed on rhe respondent was compatible with the Constitution of
Jamaica. That issue was adjourned to a separate hearing, and on 29 May
2000, the Court of Appeal (Downer and Bingham J]A, Walker JA dxss.cnnng)
allowed the respondent’s appeal: the sentence of detention during the
Governor. General's pleasure was ser aside and -a -senience of life
imprisonment substituted, with a recommendation that the respondent bc)
not considered for parole until he had served a term of 20 years
imprisonment dated from 2.5 July 1997. The Director of Pablic Prosecutions
appeals ro the Board (with leave of the Court of Appeal) agamst’the setting
aside of the sentence of detention during the Governor General’s pleasure,
The respondent secks to nphold that order, but cross-appeals agams; Lti‘le
sentence of life imprisonment which was substituted. At the heart o ?
appeal lie two main issues (subdivided below): whether the un.tu:lce ;
detention  during the Governor General’s plcasgrc authorise p hy
section 29(1), conferring on the Gowvemor Gcneral_ as an oﬂ‘ic:x: ?l' t 3
execurive the power 1o determine the measure qf p\:msb.:pc_nt_ to be mh IC;E
on an offender, is compatible with the Cbrtmmnon;.snd, if it is not, whether
the terms of the Constitution protect it against effective cha!l:ngc.. .

2 Without objection by the Director, Jeave 1o intervene was given byt e;
Bozrd to seven additional pacties with a direct interest in the ontcome o
these proceedings. Each of these parties, when aged between 14 and 17,
committed a crime of capical murder on a date berween Seprember 1980 (at
the cacliesr) and November 1596 (at the latest). They were convicted 03
dates between January 1982 and March 2000. Each of them was senrenc]et
{either ar trial oc on appeal) to be derained during the quemor General's
pleasure, save in the latest of the cases (that of Andrew Hunter) who wa§
sentenced o life imprisonment. All the in_rcrvcnm; parties are now corfﬁém
in adult correctional ceptres. Four of the intervening parties have applied to

the Supreme Coust of Jamaica for writs of habeas corpus; the applications -

have been adjourned pending the ovtcome of this appeal,

Section 29 of the Juvestiles Act 1951 : <

3 Section 3 of the Offences against the Person Act 1864, as amended by
section ; of the. Offences against the Pz?rscn Il\mep_dmen:] Act xadg 2,
prevides that every person convicted of capital murder sh;:._y!l be sentenced ro
death. But special provision has been made for those Whp,_commlr this crime
when aged under 18. Fo]lowing a r_mmbcr of a_mendme!m made pursuant g}
section 4 of the Jamaica (Constitution) Order in Coun_c;“ 962, section 29 of
the Juveniles AcT 1951 now provides, so far as marcrxg_l to ghe main issue ig
thisappeal: :

A

“(x) Sentence of death shall not be.pronounced on or recorded against

a person convicted of an offence if je appears (o the conrt that at the rime

~ when the offence was commitred he was nnder rhe age of 18 yeats, burin
place thereof the coury shall senterice-him to be deiained duzing Her
Majesty’s pleasure, and, if so sentenced, he shall, nonwithsra nding
anything in the other provisions of this Law, be liable to be detained in
such place (including, save in 1he case of a child, an adult corcectional
centre) and under such conditions as the Minister may direct, and while
so derained shall be deemed to be jn legal custody.”

“(4) The Governor Genera) may release on licence any person detained
under subsection (1) or {3) of this section. Such licence shall be in sneh
form and contain such conditions as the Govecnor General may direct,
and may at any time be revoked or varied by the Governor General,
Where such leence is revoked the persen 6 whom ik relates shall return
forthwith to such place as the Governor General may dicect, and if he fails

10 do so may be arrested by any constable without warrant and taken to
such place.”

4 Section 29 as originally enacted was amended in 1964 to substitre
“Minister” for “Governoc” jn subsection (1} and "Governor General® for
“Governor™ in exch of the four references originally made to the Governor in
subsecrion {4). In 197 § subsection (1) was further amended 10 make plain,
reversing the effect of Baker v The Queen [1975) AC 774, that the statutory
prohibition on pronouncement of the death sentence applied to those
appearing fo be aged under 18 ar the time when they had committed the
offence, not at the time of scncence. In 1985, the reference to “an adule

correctional centre” was substitured for the previous reference ro “a prison”. .

The enacted reference to “Her Majesty’s pleasure” hag not, however, been
amended, no doubt because section 68(2) of the Constitution of Jamaica
provides that the executive authority of Jamaica may. be exercised on
behalf of Her Majesty by the Governor Genera), In recognition of this
constitutional reality, it appears to be the practice where secrion 29{r)
applies, as was done in this case, to call the sentence one of detentjon during
the Governor General's pleasure, and in this opinion that usage will be
adopred, )

5 The sentence of detention during Her Majesty’s pleasure originated in
the United Kingdom for reasons which are not in doubt. In the course of
time it came to be seen as inhumane to punish as if they were adults those
who had, when committing their crimes, been children or young persons,
not (in the eyes of the law) fully marure adults, The nature of the sentence
also is not open 1o doybe, It has, of conrse, 2 punitive purpose, appropriately
enough where 4 person above the age of criminal responsibility has been
convicted of a very grave crime committed with the intent necessary to
Support conviction of murder, But a punitive purpose would usvally be
served by a determinare rerm of confinement, whetheg longer or shorter, and
a key feature of this sentence ig irs indeterminacy: because the sentence js
indeterminate, aceount may be taken of the youthfu) detainee’s progress and
development as he or she matures, by means of periodic reviews, and regard
may be paid nor only 1o retribution, deterrence and risk bor also to the
welfare of the young offender. I awhority be needed for these
uncontroversial observations it may br jnd in The State v O'Brien [1973)

51
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"R 30, 72, Rus‘g;;cfa;)' ofStalefor zbe gome ﬁébaﬂ"_‘_é;'-f' Ex p Venables

(1998} AC 407, 498-500, $19-524, §30-132, Broivne v-The Quteen [2000)
1 AC 45, 4749 and V v United Kingdom (1999) 30 EHRR 121, 186,
Para rro. It was a sentence of this character which was transplanted from
the United Kingdom to Jamaics, and there is nothing to suggest that the
amendimenrs made to section 29 as originally enacted on the effecrive
substitution of the Governor General for Her Majesty wert intended to alter
the character of the sentence. Lo

6 ltisalso a key feature of this sentence in Jamaica {although no tonger
in the United Kingdom) that the decision on release is entrusted ¢o the
Governor General as a member of the executive. Section 29{4) of the
Juveniles Act as amended has that express effect. This feature also has been
clearly recognised: see The Stare v O'Brien [x973] IR s0, 5960, 64, 71~72,
R v Secretary of State, Ex p Venables [1928] AC 407, 198:4?9,.5[.9-514,
$ye-532, Arowne o the Quicen [2000] 1 AC 4 5548 ax_:d Vv dmreq ng.do!n
30 EHRR 121, 186, paras r10-111. Thus.while, in a casevfallmg within
section 29(1}, the judge sitting in court passes sentenee, it fa_lls AL the
executive to derermine the measure of punishment which an individual
derainee will undergo: Hinds v The Queen [1977) AC 195, 227-228. Iris
clear that such derermination is for all legal and practical purposes a
sentencing exercise: sce R (Anderson) v Secretary of State for the Home
Departient [2c02) 3 WLR 1800, 1812, 1822~1 B23, 1830, paras 24, 52, 74
and rhe authorities there cired.

The Constitution

7  On 6 August 1962 Jamaica became an indcpendf:nt state within the
Commonywealth upon the coming into force of the Consnrunop scheduled 1o
the Jamaica {Constitution) Order in Council 1962 Jamaica thc{cugon
became subject 10 a new legal order. Section 2 of the Constitution
summarised its effect:

“Subject to the provisions of sections 49 and 5o of this Gonsntu_rmr!, if
any other law is inconsistent with this Constitution, this Constitution
shall prevail and the other law shall, to the cxtent of the inconsistency, be
void.” _ .

Thus, subject to its terms, the Constitution was 10 be the supreme law of
Jamaica, Section 49 lays down long and detailed conditions for the
amzndment of the Constiturion. Szction 5o lays down conditiogus, alth'cugh
less exacting conditions, for the amendment of sections 1 3 to 26 inclusive of
the Constitution, being the sections which make up Chaprer M.

8 It is unoecessary to repeat the detailed commentary on the
Consticution given by Lord Diplock in Hinds v The Queen [1977) AC 195,
2r1-2r4. The Constitution is divided into chapters,” several of these
governing the composition, powers and operaton of different organs ?,f
government. Among these are Chapter 1V, “The ‘Governor General”;
Chapter V, “Parliament®; Chapter V],".‘Exa:yuvc poivers™; Chapter VI,
“The judicature”; Chapter IX, “The pubiic service®, mg_éonignt of Ch:aptcr
I} is different. It is headed “Fundamental rights and freedoms” and lrsgs a
number of rights and freedoms to be enjoyed by every person in Jamaica,
The list is loosely based on the European Convention {67 the Protection of
Human Rights and Fundamental Freedoms {r953) (Cmd By69), bih had

H

ey e s mmmmeen e ¢ e

applied to Jamaica while it remained. a_ British colony, although the
provisions are differently ordered and ¢ some extent differently expressed.

9 . Secton 25(x) of the Constitution provides:

“No person shall be deptived of ﬁi§ pecsonal li berty save as may in any
of the following cases be authorised. by law . . . (b) in execution of the

sentence or order of a court, whether in Jamaica or elsewhere, in respect
of a ceiminal offence of which he has been convicied.”

Section 20(1) provides:

“Whenever any person is charged with a criminal offence he shall,
vnless the charge is withdrawn, be afforded 2 fair hearing within a

reasonable rime by an independent and impartial court established by
law.” '

Chapter Il ends, in section 26, with two subsections relevant to this appeal;

“(8) Nothing contained in any law in force immediately before the
appointed day shall be held 1o be inconsistent with any of the provisions
of this Chapter; and nothing done under the authority of any such law
shall be held to be done in contravention of any of these provisions.

" "(9) For the purposes of subsection (8) of this section a Jaw in force
immediarely before the appointed day shal] be deemed nor ro have ceased
to be such a law by reason only of—{a) any adaprations or modifications
made thereto by or under section 4 of the Jamaica {Constitution) Ordee in
Council 1962, or (b irs reproduction in identical form in any
consolidation or revision of laws with only such adaprations or

modifications as are necessary or expedient by reason of its inclusion in
such consolidation or revision.”

It will be noted chat section 26(B)} is general inits application 1o “any law” in
force before independence and 1o "any of the provisions of this Chapter*.
But some sections contain their own specific saving provision. An example is
section 17, which in subsection { 1} provides that no onc shall be subjected ro

torture or to inhuman or degrading punishment or other freatment and in
subsection {2) continues:

“Nothing contained io or done unider the authoriry of any law shal) be
held to be inconsistent with or in contravention of this section to the
extent that the law in question authorises the infliction of any description
of punishment which was Jawful in Jamaica immediately before the
appointed day.” '

X0 Section 4 of the Jamaica (Constim:ipn] Order in Council 1962, to
which reference is made in section 26{g)(a) of the Constiution, quotcd

above, was designed to facilitate and legitimise the transition from rhe .

former colonial to the new independ entlegal order. Secrion 4(1) provides:

"All laws which are in force in Jamaica immediately before the
appointed day shall (subject ro améndment or repeal by the amhorny
aving power to amend or repeal any such law) continue in force on and
after chat day, and all laws which have been. made before that day bur
bave not previpusly been brought into.operation may (subject as
aforesaid) be brought into force, )co‘i:danée with any provision in that

B4-JUN-20B4 ©B9:52
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.behalf, on or.after-that - da y, ‘bue all-such taws shalli- subjeet- [
provisions of this secrion, be construed, in 1:_1;1:1001‘;0 any period
beginning on or after the appointed day, \wt_f_lﬁl"‘_"}??. aprations and
modifications as may be necessary to bring them into cgpfonmry with the
provisions of this Order.” R

There follows 3 scries of subsections providing thar references to old office-
holders and insrirutions shall be understood as referénces 1o the new
office-holders and institutions and then, in subsection ($)(3), a general
although time-limited power is conferred on the Governor General:

"The Governor General may, by Order made at any time within a
period of nwo years commencing with the appointed day and published in
the Gazette, make such adaptations and modiﬁcanogs in any law whgch
contones in force in Jamaica on and after the appointed day, or which
having been made before that day, is brought into force on or afrer that
day, as appear to him to be necessary or expedient by reason of anything
contained in this Order,” .

It seems clear thae section 4 had two complementary objects: to ensure that

existing laws did not cease to have force on the coming into effect of the pc\td/
legal order; and to provide a means by which existing laws could be mod«ﬁ;
or adapied to ensure their conformity wirh the 'Consntut-lop. and preclude
successful challenge on grounds of constitutional incompatibility,

The first guestion: is section 2 9 compatible with the Constitution of
Jamaica?

11 Both the Director and 1he Solicitor General, who appeared with him,
accepred at the hearing rhat, subject 1o their argument based on section 2_.6{{’ B}
of the Constitution, section 29 of the Juveniles Act 1951 infringes the rights
guzranteed by, and so is inconsistent with, secrions t5{x)(b} and 20(1) of rhe
Constitution. Given this cancession, rightly made, it is unnecessary to do
more than note the reason for ir. A person detained du.rmg the Governor
G eneral’s pleasure s deprived of his personal liberty nogin gy

S ? 3, F
sentence or_order of a court but at the discretion of the execurive. Such a_

peygson is not afforded a {air hearing by an inde endent and im arvial conrt, |
because the senrencing of a eriminal defendant js part of rhe hcanng.and in
cases such as the presenr sentence is effectively passed by the executive and
t by a court independent of the executive. _

= 12 No doubt mindful of the obstacle presented by section 26(8),
N r Fazgerald for the respondent {with the able support of Dr Barnett for the
intervenimg partics) based his primary attack on section 29 not ém xtds
incompatibility with the specific rights guaranteed by sections rs{x)( Zhan l
20(1) of Chaprer 111 bue on its incompaibitiry with the separarion of ju 'mla
from executive power which was, as he con‘1c.ndc(.l, a fnqdame['ual principle
upon which the Constitution was built. This might at firse sight seemn ;n
ambitious contention, but Mr Fitzgerald su;.)poned‘u b;‘o‘ reference to the
judgment of the Board, delivered by Lord Diplock, in Hmds v Tbe an.m
[t977] AC 194- The main issue in that case concerned th; constitutionalicy
of a new court established by the Parliament of Jamaica under 2 post-
independence statute to try those accused of ﬁrc.am'ls offences. There was
however a subsidiary issue concerning the constirutionality of two sections

PRSI

of the s:a:um_;_"sipeifaf whiéﬁ.—ﬁfeécrib:d"
bhard la bour during.the Governor Gcner.a_\li
offences, the other of which Drovided 't

or telease only by the Governor
General on the advice of a largely non:judicial review boaed, I his

expositicn of the principles undetlying-what he called “the Westminster
model” of constitution, Lord Diplock . feferred, ar P 212, to “the basic
concept of separation of legislative, executive and judicia) power”, and
observed: *It is taken for granted that the basic principle of separation of
powers will apply.to the exercise of theirrespective functions by these thyee
organs of government.® He went on to observe, atpars:

ndatory penalty of detention ar
spleasuie on conviction of cerrain

“What, however, is implicit in the very structure of a Consritution on
the Westminster model is that judicial power, however it be distributed
fram time to time between varions couts, is to continve to be vested in
persons appointed to held judicial office in the manner and on the terms
laid down in the Chapter dealing with the judicanuee, even though this is

not expressly stated in the Constiturion: Liyanags v The Qreen [ro67)
1AC 259, 287-288."

(In the cited case the Board, construing the Constitmtion of Ceylon and in
particufar Part £ relating 1o “The judicamre™, regarded the contents of that
Part as “inappropriate in a Constitution by which it was intended that
judicial power should be sharcd by the executive or the legislagure™: [1947]
Y AC 259, 287) In considering the constitutionality of the sentencing
provisions under challenge in the Hinds case [1977) AC 195, 225-227, Lord
Diplock recognised the power of Parliament 1o prescribe maximum and
minimum sentences by starute byt then continued:

“What Parliament cannot do, comsistently with the separation of
powers, is 10 transfer from the judiciary to any execurive bedy whose
members are not appointed under Chapter. VI of the Constitution, a
discretion to determipe the severity of the punishment 10 be inflict ed upon
an individual member of a class of offenders. Whilst none would snggest
that a Review Board composed as is provided in section 22 of the Gun
Court Act 1974 would nor perform irs duties responsibly and impaetially,
the fact remains that the majority of its members are nor persons qualified

by the Constirution to exercise judicial powers. A breach of g
constitutional resriction is not excused by the good intentions with
which the legislative power has been exceeded by the particular law. S
consistently with the Constitution, it is permissible for che Parliament to

inc the length of custodial sentences for
crimina) offences upon a body composed as the Review Board is, it would
be equally permissible to a less well-intentioned Parliament to confer the
same discretion upon any other person or body of persons not qualified to
exercise judicial powers, and in this way, without any amendment of the

Constirution, ta open the door 1o the excrcise of arbitrary power by the

executive in the whole field of criminal law. In this connection their

Lordships would not seek to improve of what was said by the Supreme

Court of Ireland in Deaton v Attomey General [1963) R 170, 182-1 83,1

case which concerned a Jaw in which the choice.of alternarive penalties
was left to the executive. “There is:a2 clear distincrion berween the

prescription of a fixed penalry ar’ )hg‘ selection of a penalty for a
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-.pasticular-case—The preseripton of & fixed pemali : 31a ol
szneml mle, which g‘one I:)l the characterisdt:_§ 4.!‘a‘gls§anon; :h!s is
wholly different from the selection of a penalty _iO«b; imposed in a
particular case . . . The legislarure does not presc{ﬂ?"- t C‘De?ﬂry to be
imposed in an individual citizen®s case; it smtcsﬂ'le. ‘g_enar? tule, and tl\'e
application of that rule is for the cousts . . . the selection o p;:mshm‘:nt is
an integral part of the administration of justice gnd, as such, cannot be
committed 10 the hands of the executive . .. Thiswas said in relarion 1o
the Constitution of the lrish Republic, which is Aa!so b_ascd upon the
S¢paration of powers. In their Lordships’ view it applies with even greater
force o constitutions on the Westminseer model. They would Only add
that under such constitutions rhe legislature not onl'y does not, bt it can
nar, prescribe rhe pepalty to be imposed in an individual citizen’s case:
Livanage v The Queen[1967) 1 AC 259." '

Referencs was then made 1o The State v O Brien [x973] I_R 50, in which a
somewhat similat provision had been held ro be unconstitutional. Tr was
held [1977] AC 19 5y 227-228, that the _Iarqmc_an provisions were
inconsistent with the provisions of the Constitution rclatmg to the
separacion of powers and so void by virtoe of section 2 of the Consrgn.mon.

13 The Court of Appeal majority relied heavily on .lhe decision and
réasoning in the Hinds case [1977) AC 195 when rcso[vmg_ his appeal in
the respandent’s favour: sce Downer JA, ar pp 6-13, and Bingham JA, at
PP 41~46, in their respective judgments. It does indeed appear that l}l;e
sentencing provisions under challenge in the Hinds case were held 1o be
unconstiturional not because of their repugnancy to any of the rights
guaranreed by sections jn Chapter 11 of the Constiru.tiorg buf because of their
incomparibility wirh a principle on which the Consnmuon.rtself was held to
be founded. There appeacs to be no reason wh)_; {subject to the other
arguments considered below) the reasoning in the Hinds case does not aplgly
ro the present case. It would no doubt be open to the Board to reject :I ar
reasoning, but it would be reluctant to depa'n: from a d.e_c)s:ox.x which has
stood unchallenged for 2 5 years, the more 20 since the decision gives effecs Lp
a vezy amporranc and salutary principle. Whatever overlap chere may \;
undes constitwtions on the Westminster model between- the exercise of
executive and legislarive powers, rhe separation berm:e{}~ the exercise of
judicial powers on the one hand and lcgisla'rivc and execurive powers on the
other is total or effeczively so. Such separation, based on th r_nlc of law, was
recently described by Lord Steyn as “a characteristic feature of
demccracies”: R {Anderson) v Secretary of State for !be.H.ome Depan‘me;:
[2002) 3 WLR 1800, 18271-1822, para 50. In the opinion of the Boar_ ,
Me Fitzgerald has made good his cha!!cngc to section 29 based on its
incompatibiliry with the constitutional principle that judicial functions (such
as sentencing) must be exercised by the judiciary and no:»bzthe executive.

The second Queszi o is section 29 iminuine from constitutional challenge?

14 The Director contended, in rclian:c_ on Sctﬁoh ",6(3) of the
Constirurion, that since secrion 29 was a law in fqtce}n_mm_:dlatcly befrt)l:e
independence it could nor be held_ to be inconsistent ‘with any of the
provisions of Chaprer I11 of the Constitntion, inctuding seetions 15{1)(b) and
20(1). The validity of section 29 could not therefore be impugned, even

the stateivent of a

‘though it was inconsistent with those subsections. Subject 1o the argument
considered inparagraphs 18 to 19 below, that submission is plainly correct
2nd explains theé respondent's reliance.on the general separ,
chalienge considered abpye, el

15 Since the tespondent’s challenge did not depend primarily - on
incompatibility With any provision of Chapter M of the Constiorion,
section 26(8) could nat be relied on by the Director to defeat it. Instead he
relied on section 4{1) of the Jamaica (Consticution) Order in Council 1962
{see paragraph 1o above) and on a passage of the Board's jndgment in
Hinds v The Queen [1937) AC ¢ 95, 228 where Lord Diplock said:

“Sectién 29(1) of the Juveniles Law and section 49 of the Crimina)
Tustice (Administration) Law are of no assistance to the tespondents’
argument. They were passed before the Jaw-making powers exercisabls
by members of the legislarure of Jamaica by an ordinary majocity of vores
were subject vo the restrictions impased upon them by the Constitution—
though they were subject 1o other restrictions imposed by the Colonial

ation of powers

The constitutional restrictions upon the exercise of legislative powers

apply only to new laws made by the Pacliament established under
Chapeer V of the Constitation. They are not retrospective.”

The Board finds this a puzzling passage. Tt doss not appear from the
summary of the respondents’ argument in the Hinds case as teporved that
they placed reliznce on section 29{1) of the Juveniles Act which, as a pre-
independence law, was obviously distinguishable from the post-
independence statute in issue. More significantly, the effect of section 4 of
the 1962 Order is not to preserve the validity of existing laws. As already
pointed out in paragraph 1o above, its efléct is to continue existing laws in
force, for reasons there given. Tar from proteciing existing laws against
constitutional challenge, section 4 Tecognises that existing laws may be
susceptible to constiturional cha llenge and accordingly confers power on the
courts and the Governor General [armong others) ro modify and adapt
existing laws so as *ro bring them into conformity with the provisions of this
Order”. It was not suggested that “this Order® did not include the
Constitution scheduled ro i, Further, the Board cannot accept as accurate
the statement “No Jaw in force immediately before ¢ Angust x962 can be
held to be Inconsistent with the Constitution®, Nowhere in the Order or the
Constitution is there to be found so comprehensive a saving provision, which
would indced undermine the effect of setrion 2 of the Constitution.
Section 26(8), as already noted, applies orly to the provisions of Chaprer 11,
Since the Board jn the Hinds case was dealing-with g post-i

» Lord Diplock’s observations on the saving clauses in the Order and
the Constitution wege obirer, and in the opinion of the Board they cannox be
supported. Sectiop 4{1) of the Order cannot be tehied on to defear the
defendanr’s challenge based on the se- - jt’ibn:of powers.
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The third queestion: maythe cotie iigdify 'd?&‘d‘n%ﬁ?iﬁéif 29 and,’jfir mny,. ;'t.

should it do so and 10 1whar effect?

16 ¥ the court has power 1o modify or adaptsection 29 so as to make it
conform with the Constitrion, such power can only derive from section 4{x)
of the Order. The terms of section 4, read in isolation; would leave room for
an argument that the section is directed to the correction of deseriptions and
nomenclature and not to more far-reaching adaprations and modifications.
But such an argument would enconnter two difficulties. First, it js now well
esta blished that constitutional provisions relating t¢ human rights should be
Biven a generons and purposive interpretation, ‘bearing in mind thar a
constitunion is not trapped in a time-warp but must evelve organically over
time to reflect the developing needs of society: see Reyes v The Queen [2002)
2 AC 235, 245-246, paras 25~26 and the authorities there cited. Secondly, it
is pla.m from authority that provisions similar to section 4{1) have not in
pracrice been applied in a narrow and restricted way. " .. '

17 Five authorities call for brief mention. In Kanda v Government of
Mafaya [1962) AC 322 the Board applied article 162(1) of the Constitution
of Malaya, which was in terms similar although-not idenrical to those of
section 4(1), to rectify an inconsistency berween an existing law and the
Constitution concerning the power to dismiss police officers. The clause of
the Constitution of Belize which the Court ofp:‘:ppeal of Belize was called
1pon to consider in San Jose Farners® Co-operative Society Litd v Atlorney
General (r991) 43 WIR 63 was more elaborate than section 4{1} in refercing
to “qua!xﬁcarions, end cxceptions” as well as “modifications” and

ada Prations”, but it was to similar effect. Section 21 of the Balize
Constinution provided blanket protection for exiseing laws, limited to a

period of five years. In an appeal concerning compulso acquisition and
compensation, Henry P said, at p 7o: g pUSDLY atqust ™

“[Section 21) does nor, however, in my view, detract in any way from
the power of a court either during the five-year period or aftervards o
construe an existing law ‘'with such modifications, adaptarions,
quahﬁca'nons, and exceprions as may be fnzcessary’ to bring it ingo
conformity with the Consritotion. At the same rime the modifications,
ete, must be such ooly as are necessary and a ecourt must be wary of
usurping the functions of Parliament by inrroduéiﬁg new and possibly
vonroversiat legislation in the guise of a modificatioly necessary to bring a
particular lav into conformity with the Constirution ™

Liverpool JA spoke ro similar effect, at p 86:

."S:crion 134(r1} of the Constitotion js explicit in its requirement that
exisring Igaws must be construed wirth such modifications, adaprations
qualifications and exceptions as may be necessary o bri'ng them into
conformity with the Constitution; and it is acknowledged that the Land
Acquisition (Public Purposes) Act is an existing law. In my view, the
permitted modifications transcend those of nomenclarure reaching
matzers of substance and stopping onily where the conflict bétwr:en the

existing law and the Constitution is 00 stark o be modified by
consrruerion.” s

In Vasquez v The Queen (19941 1 WLR 1304, findj; : ;
e 4, hinding an inconsistency
betvreen the Criminal Code and the Consn‘tun'o;l p[héjg;u relating to the

)

bueden of "proving or disproving jpfovocation, the Board relied on
section 13.4(x).1o tecrify the anomaly. The issue in Brotwne v The Qureen
{2000] 1 AC 4§ Was very similar to-that in-the preseot case. The Saint
Christopher and Nevis Constitution Ozder 1983 {SI 1983/881) contained, in
paragraph 2{t) of Schedule 2, provision sitiilar in effect to section 134(1)
of the Belize Constitution. Section 3(x) of the Offences against the Person
Act (cap s6) 1873, as amended, provided thar a person convicted of
committing a murder, if aged under 18 when commirting the offence, should
be sentenced 10 detention during the Governor General’s pleasure. The
Board held that sentencing provision to be incompatible with the
Constitution, as infringing the separation of powers, and, in the absence of
any general provision saving the validity of existing laws, exercised the
power conferred by paragraph 2{1) to hold, at p 50, that the sentence which
the appellant “should have received was detention during the court’s
pleasure®. Reference should finaliy be made to Roodal v The State
(unreported) 17 July 2002 {Cr App No 64 of 99), a case before the Court of
Appeal of Trinidad and Tobago concerning the constitucionality of the
mandatory death penalty, although, since leave to appeal against the Court
of Appeal’s decision has been granted, the Board would not wish to be
understood to express any view on the decision itsell. Section s{1) of the
Constitution of the Republic of Trinidad and Tobaga Act 1976 was in terms
somewhat similar 10 section 4(1) and other comparable provisions
considered above, and, in a judgment of the court, de la Bastide CJ reviewsd
all the authorities mentioned above {and others), giving a summary which
fully merits qnotation:

“Having made this revicw of the anthorities, we are now in a position
10 assess the purporr and effece of section 5{1) of the 1976 Act. The first
thing we can say about that section is that though it speaks of existing
Jaws being ‘construed’, the type of ‘construing’ which is involved is cor
the examination of the language of existing laws for the purpose of
abstracting from it their true meaning and intent, nor is it artributing to
existing laws a meaning wbich, though not their primary or natural
meaning, is one that they arc capable of bearing, In facr, the [unction
which the conrt is mandated to carry out in relation to existing laws under
this section, goes fac beyond what is normally meant by ‘consrruing'. h
may involve tht substantial amendment of laws, either by deleting parts
of them or making additions 1o them or substituting new provisions jor
old. Tt may extend even to the repeal of some provision in a statute or a
rule of common faw. Mr Daly’s submission that the sccrion should be
regarded as conferring very limited powers is, | am afraid, a brave but
unavailing attempt to turn the clock back.”

In the light of this authority the Board concludes, in agreement with the
majority of the Court of Appeal of Jamaica, that section 4{1) of the Jamaica
{Constiturion) Order in Council 1962 gives the courr power 10 modify
section 29 of the Juveniles Act so as to bring it into conformiry with the
constitution. This is nor a case (and the Director did not contend that it was)
in which no modification could be made Which would produce an acceptable
and workable solution or which, as vas held ro be the case in Roodal v The
State, would amount 10 an inappropriate exercise of legislative authoriry ina
field offering several policy choices. The nature and purpose of the senrence
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of detention during the Governor General's pleasure aré clear, as explained
2bove. The only question is who should decide” on’ the measure of
punishmens the detainee should suffer. Since the vice, F?f SECUON 29 issto
enteust this decision to the executive instead of the judiciary, the necessary
modification to ensnre conformiry with the Constiristion is {as in Browne v
The Queen [2000] 1 AC 45) 10 substimte “the conrt's™ for “Her Majesty's”
in subsection (1) and “the court” for each reference to “the Governor
General” in subsection {4). R

T8  Asa fall-back argument, in case his submission on the separation of

powers was not accepted, Mr Fitzgerald contended that section 4{y) could

¢ relied 0n 10 modify section 29 even if the only ground of challenge rested
an that section’s incomparibility with sections 1 5(x)(b) and z0{1) of the
Constirution. He contended that it was Hese necesssry to identify an
inconsistency with the Constitutian, which wonld not invalve “holding” any
provision to be inconsistent. Ir mighr then be possible to modify the existing
law by spplication of section 4{z) so as 1o preserve its substantial éfect while
removing the inconsistency. Section 26(8) would only. apply when the
exisring law could not be modified so as (o be brought into conformicy with
the Constitution. This approach, it was suggested, was consistent with
section 26(9){a) (quoted in paragraph o above), which envisaged thar
section 26{8) might have effect after “any adaptations or modificacions™
made to an existing law under section 4(1). Thus no attack conld be based
on the requirement in section 29 thar a defendant convicted of a murder
commirred when under the age of 18 should be sentenced t0 an
indeterminate term of detention, which might poientially be lifelong; bue the
court could be substituted for the Governor General without undermining
the essential narure and porpose of the sentence. If this amendment were
first made to ensure conformity with the Constiturion, section 26{8) would
not stand in the defendant’s way. .

15 The Boacd has given anxinus consideration td this ingenious
argument. The thrust of section 2 of the Constitution is t) invalidate laws
inconsistent with the Constitution, The rights guaranteed by the sections in
Chaprer 11 were intended to be enjoyed by the people of Jamaica,
Provisions derogating from such rights should receive.a strict and narrow
sather than a broad construction: R v Hughes [2002) 2 AC 259, 277, para 35.
A medification which prescrves the essential purpose of the challenged
provision while achieving conformity with the Constirution is one that it
wauld be legally desirable to make. The Board would not wish to reject this
argument, in which it sees very considerable force, but sinee'it is unnecessary
for the respondent to succeed on it in order to resist the appeal no final view
need be expressed. '

.

The fourth question: should the sentence of life !'mprisonmjép‘i’t stand?

20 Having ruled that “the court’s pleasure® should be subsriruted for
“the Governor General's pleasure®, the Court of Appcg_]‘,i,gjorjty ruled that
vhe respondent be imprisoned for life and that he be nor considered for
parole unril he had served a term of 20 years® imprisoninent. This is the
subject ol the respondent’s cross-appeal, His pointisashitone. A sentence
of imprisonment for life is 2 sentence of a different nature from a sentence of
indefinite  detention  specifically designed to  add; the special
circumstances of those convicted of murders committed tjfider the age of 18.

w

123
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pr General should not lead to a

'Sﬁbstirﬁrvion.ofith'e-";ox.i}t- for the Gov 2 ;
‘the detainee, in the punishment

change, and 2 change disadvantageous:.
imposed. ) J
21 The Board did notunderstand ikis

ié Dicector to resist this argument, 1o
which there is, in the opinion of the Board, no answer. The cross-appeal
therefore suceeeds. The sentence of life imprisonment must be quashed and
a sentence of detention during the court’s pleasure substituted. Tt is nor for
the Board to prescribe how rhat sentence should be administered in order 1o
give effect nor only to the requitement that the offender be punished bue also
to the requirement that the offender's progress and development in custody
be periodically reviewed 3o as 10 judge when, having regard to the safety of
the ‘public and also the welfare of the offender, release on licence may
properly be ordered. The Dircctor considered that a suitable tegine could
be devised without undue difficnlty, and the Board shares his confidence.

Section 29(3) of the Juveniles Act 951 .
22 In the closing stages of argumenr, reference was made rto

section 29(3) of the Juveniles Act 19 51 which, although not applicable ro the
respondent, calls for bricf comment.” As amended, the subsection reads:

“Where a young person is convicted of an offence specified in the Third
Schedule and the court is of opinion that none of the other methods in
which the cage may legally be dealt with is suitable, the court may
sentence the offender to be detained for such period as may be specified in
the sentence. Where such a sentence has been passed the young person
shall, during that period notwithstanding anything in the other provisions
of this Act, be liable to be detained in such place (including an aduls

correctional centre) and on such conditions as the Minister may direct

and while so detained shall be decmed to be in legal custody.”

The rarms of this subsection are closely modelled on, but are nor identjcaf 1o,
those of section §3(2) of the (British) Children and Young Persons Act ro33
as originally enacted. For purposes of both subsecrions “young person® was
defined to mean a person who has attained the age of 14 ycars and was under
the age of 17: section To7(1) of the 1933 Act, secrion 2 of the 1951 Act.
Under each stanite it is the age at date of conviction which is relevant; che
amendment made o section 29(1) following Baker v The Queen- l1975)
AC 774 was not made 10 saction 29(3). Bur there is one significane difference
berween the rwo subsections, Section 53(2) was inapplicable ro any offence
the sentence of which was fixed by law. By conrrast, seetion 29( 3) was
expressed to apply to any offence specified in the Third Schedule to the Act.
One of the offences so specified was murder, for which section 29(1) would
appear, unless qualified by secrion 29(3), to require imposition of a sentence
of detention during Her Majesty's pleasure, a senrence fixed by law. Since
the respondent was aged 19 when sentenced, section 29{3) cannot apply to
hir, and in the absence of full asgument the Board is unwilling to express a
final conclusion. Tt would however appear thatif a defendant is convicted of

murder and is aged 4 101§ at the time of conviction, the trial judge may

either impose a senrence of decention during the courr's pleasure under
section 29{x) or a sentence” of detention for a specified period under
section 29(3).  This was. the constrtction put upen section 20(3) by
Downer JA, at p 34 in his judgmenr ‘s wbnld not seem that this choice was

.
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available in the case of any of the intervening pasties, 4ll-0f whoim the Board
understands 1o have been over 17 at the date of conviction.

23 The Board will humbly advise Her Majésty that this appeal should
be dismissed, thai the cross-appeal should be allowed, that the sentence of
lile imprisonment be quashed, that a sentence of detention during the coust’s
Pleasure be substiruted and that the release of the respondent be determined
by the court in accordance with section 29{4) of the Joveniles Act rggy as
modified in accordance with this opinion. '

Solicitors: Charles Russell: Sinrons Muirbead & Burton.

PMM

House of Lords

Bellinger v Bellinger {(Lord Chancellor intervening)

|2003] UKHL 21
2003 fan 20,213 Lord Nicholls of Birkenbead, Lord Hape of Craighead,
April 10 Lord Hobhouse of Waedborough, Lord Seott of Foscore

and Lord Rodger of Earlsferry

Husband and wife — Nullity — Copacity to morry — Wife correctly registered as
miole at birth — Thereafter living as femate and undergoing gender reassignment
surgery — Wife seeking declaration of validiry of marriage — Whetber female or
weale for purposes of marriage — Whether violations of right to respect for
private and fomnily life and right 10 marry — Matrimonial Canses Act 1973 fc 18),
5 11§c) — Hyman Rights Act 1998 (c 42),5 4, Sch 1, Pt), arts 8, 12

The pesitioner was a transsexual female born in 1948 who had been correctly
classified and regisreced at birth as male but had undergone geader reassignment
surgery and creaunent. Tn 1981 she wenr through a Ceremony of Marriage with a
rnan who supported Ler petition for a declaraction that the marriage was valid at its
inception znd subsisting. The judge refused ro grant the declaration on 1he ground
that "mzle” and “female” in section 11(c) of the Matrimonia) Causes Act 1973 were
co be determined by reference 1o biological criteria and thar the peritioner was a male
and not a woman for the purposes of marriage. The Court of Appeal dismissed the
pesitiones"s appeal. N

On the pearionec’s appeal, claiming altematively a declaration thar section r1ic)
was incompatible with articles 8 and 12 of Schedule 1 PartI 1o the Human Rights Act
1098 — e

')Hein', {1} dismissing the appzal, that “male” and “fernale” in section 1¥{c) of the
973 Act weee 10 be given their ordinary meaning and réferred to 2 person’s

i ,\sanimgniai_Cauus Acr 1973, 8 11{e): "A martiage .. . shall be void on the following
grounds only, thatistosay. . . that the parties ate not respecrively male aad female . . -~

* Human Rights Act 1998, Sch 1, Pr), art 8: “{1) Everyone has the yight 1o respece for his
otivate and family bife, his hame and his cotzespondence.” R
T Art12: “Men and women of marcageable age have the cight 16 mascy and to found a family,
awcording to the rational laws governing the exercise of thisright® R
' 3

s
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biological gesider a5 determined at binh, sd'that, for the purposes of matriage, a
person born with one sex could not later békgme a person of the opposite sex; that
therefore English la% did not secognise a- mafiage between two peaple who were
of the same gemder ar hirth, even if ‘one ‘of them had undergone gender
reassignment treaoent which alcered the:anatornical features of the body o give
the appearance of those of the opposite gender; thar any other conclusion would
amount to a major change in the law and would also create anomalies and
unceruainties due 10 the lack of objective criteria by which gender reassignment
trcaunent could be assessed; that such a fundamental change in the law, which
would interfere with the traditional concept of marriage apd give rise to complex
and sensitive issues, should be made only by Parliament after careful deliberation
and not by judicial intervention; and thar, accordingly, the petitionee having been
bom male could not be regarded as female as a result of gender reassignment
treacment, and therefore the marriage was not valid as the parties were not
respectively male and female within the meaning of section rr{c) {post, paras 16—

4%, 36-58, 62-65, 71, 77, Bo—d3).

3

Corbets v Corben {orse Ashley) (1971} P 83 considered.

(2) That since there was n provision for the recognition of gender reassignment
{or the purposes of marriage, section 11(c) was a continuing obstac)e 1o the petitioner
entering inro a valid marriage with a man and was thercfore incompatible with the
petitioner’s right to respecr for her privare and family life and with her right to marty
pursuant to arricles 8 and r2 sespectively, and a declararion would be granted to thas
effect { post, paras 52, 55, §8~71, 79, 80, 81).

Goodwin v United Kingdom (2002) 35 EHRR 447 considercd.

Decision of the Court of Appeal [2001] EWCA Civ 1140; [2002] Fam 150; [2002]
2 WLR 4115 {2002] 1 AJl ER 311 afirmed.

The following cases are referred to in the judgments:

Attorney General v Otahthy Family Court [1955] 1 NZLR 603

Corbett v Corbett forse Ashley) [1971]P 83; (1970} 2 WLR x306; [1970] 2 AIIER 33

Cossey v United Kingdom [1990) 13 EHRR 622 : :

Goodwin v United Kingdom [2002) 35 EHRR 447

1 v United Kingdorm {Application No 25 880fg4) {unreported] 11 July 2002, ECHR

Kevin, In se {Validity of Marriage of Transsexual) [100x] Fam CA 1074; Appeal No
EA 97/2001; (unreported) 11 February 2003, Tamily Count of Australia

Marckx v Belgitem (1979) 2 EHRR 330

My M{x984) 42RFL (2d) 55 : .

Rv A {No 2) [2001] UKXHL 25; [2002] 1 AC 45; [2001) 2 WLR 13546; [2001) 3 All
EA1,HL(E) :

R v Kansal (No 2) [2001) UKHL 62 [2c02] 2 AC §5; [2001] 35 WLR 1562; [2002]
1 AUER 257, HL(E) .
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