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TABLING OF PAPERS

TAISCAERRE CEBHA ) B 21 QO HEMRERK -
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:
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No.90 — Report of changes to the approved Estimates of
Expenditure approved during the fourth quarter of 2003-04
(Public Finance Ordinance : Section 8)

Report of the Bills Committee on Inland Revenue (Amendment) Bill 2000
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ORAL ANSWERS TO QUESTIONS
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Opening up of Sha Tau Kok Frontier Closed Area
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TRERRRREABIMEBRERENOREF
Complaints Regarding Claims on Medical Insurance and Personal Accident
Insurance
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THEERERRBEANDS

Declaration of Interests by Executive Council Members

12.  MS EMILY LAU: Madam President, Executive Council Members are
required to declare certain types of interests in a Register of Members' Interests
(the Register), which is available for public inspection on request at the
Executive Council Secretariat. Executive Council Members are also required to
declare to the Chief Executive, on a confidential basis, additional information on
financial interests relating to shareholdings in companies and beneficial interests
in the form of contracts traded on the Hong Kong Futures Exchange, held either
on their own behalf or jointly with a close relative, and currency transactions in
the amount of $200,000 or more. In this connection, will the executive
authorities inform this Council:

(a) of the reasons for not making the Register available for public
inspection on the government websites, and

(b)  whether they have assessed if withholding from the public
information on the aforesaid financial interests declared by
Executive Council Members is in compliance with the principles of
enhancing the openness, transparency and accountability of their
governance; and whether they plan to make public these financial
interests declared by Executive Council Members; if they have no
such plan, of the reasons for that?

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, the
Executive Council has a long-established mechanism for declaration of interests.
On their first appointment and annually thereafter, Executive Council Members
have to furnish a return on their registrable interests to the Executive Council
Secretariat for record. Executive Council Members are also required to declare
their interests before the deliberation on individual issues at Executive Council
meetings.

Executive Council Members have to declare interests in the Register which
is made readily available at the Executive Council Secretariat for public
inspection. This covers, among other things, essential information on the
financial interests of Executive Council Members, including remunerated
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directorships, remunerated employments, land and properties and companies in
which Executive Council Members hold shareholdings of a nominal value
greater than 1% of the issued share capital. Having regard to the more
prevalent use of the Internet nowadays, we are actively considering the uploading
of the Register onto the website.

In addition to the interests recorded in the Register available for public
inspection, Executive Council Members are also required to declare to the Chief
Executive, on a confidential basis, more detailed financial interests (including
day-to-day shareholding and currency transactions). In deciding what
information should be made available for public inspection, we need to strike a
balance between transparency on the one hand, and the need to protect the
privacy of the Members on the other. What is important about the declaration
of interests system is that these interests, whether they are open or not, must be
recognized, their significance weighed and duly taken into account.

Under the current requirements, the information made available for public
inspection has served the purpose of public scrutiny. The registered
information enables the Chief Executive to assess whether there is or may be a
conflict of interest between an Executive Council Member's interests and
investments and his/her official capacity. He may require the Member
concerned to take appropriate measures to avoid any conflict of interests. The
registered information also enables the Chief Executive to assess whether an
Executive Council Member has potential or actual conflict of interests in a
discussion item of an Executive Council meeting and whether he/she should be
asked to withdraw from the meeting.

The current declaration system has been in place for years and proven to
be effective. It strikes a proper balance between the need for transparency and
openness and the need to protect the privacy of the Executive Council Members.
We consider the system appropriate and do not intend to change it.

EERKER&EIL/NER
Providing Green Corners at Schools

13. BARRERE &+ T/ - WIRIESZ KR E R 1957 &) - BT 7] 77 2 511
RN
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Advanced Practice Nurse Pilot Scheme
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BERMAKEFERARZHEIhERREE
Directorate Grade Officers Spending Public Funds on Attending Overseas
Meetings and Activities
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Annex A
B 4 B

Participation by directorate civil servants in meetings/activities held

outside Hong Kong by international organizations from
1 April 2003 to 31 March 2004

20034 4 H 1 HZE 20044 3 A 31 HEAM
B RS H B 22 B B R A A A S s R O A AR R TS B

No. of duty visits and expenditure incurred by bureaux and departments in 2003-04

2003-04 FEE X/ EBFTHY A 8 R B S

Government expenditure

R M B I G 5 T L R

Bureau / Department Total no. of duty visits (2003-04)
J. T N2 € /4 EFFF (2005-04 )
($ Note

Commerce, Industry and Technology
Bureau 30 648, 627
LR M BHUE

Information Technology Services

Department 4 167, 927

ERBECE

Innovation and Technology

Commission 5 183, 702

AT R ECE

Intellectual Property Department

KIS T ’ #0290

Radio Television Hong Kong

e L 6 206, 508

Television and Entertainment|

Licensing Authority 1 15, 270
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Government expenditure

Bureau / Department Total no. of duty visits (2003-04)
J. T N2 € /4 BEFEIE (2005-04 )
($ Note
Trad d Industry D t t
rimc;an Emn ustry Departmen o4 857, 440
TEEGE
Office of the Telecommunications
Authority 9 152, 942
HlEHE
Economic Development and Labour
Bureau 9 162, 945
T R e 55 L w
Civil Aviation Department 95 489 569
5NN ’
Hong Kong Observator
e Tons TheervAen 4 83, 829
HEHRNA
Labour Department 5 19 977
55 T ’
Marine D t t
\/_arme epartmen 16 562, 212
1 it
Post Office
39 741, 118
B CE
Education and Manpower Burea
e power Bareau 3 24, 700
HEMER
Financial Services and the Treasury
Bureau 12 235, 917
A A S s B R
C d Statistics D t t
ensus :an atistics Departmen 7 193, 089
PG Gt
Inland Revenue Department . 76. 399
MU & ’
Official Receiver's Office
e 1 20, 948
T o T 2
Rating and Valuation Department
4 34, 031

2= B P S (5 (8
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Government expenditure

K&

Bureau / Department Total no. of duty visits (2003-04)
J. T N2 € /4 ERFH (2005-04 )
($)Nate
Security Bureau
i 10 227, 980
R 2 R
Customs and Excise Department
i 6 147, 897
&R
/Cmorriitlonal Services Department 5 48, 990
BAE
Fire Services Department
12 248, 275
sl
GovezlfrlentvFl}\lmg Service 5 91. 496
B ARAT B 5 %
Hong Kong Police Force
. - 4 58, 117
EHREB R
Immigration Department
< 3 64, 198
A E
Environment, Transport and Works
Bureau 0 0
iR I E i & T R
Architectural Services
Department 1 29, 695
REE
Civil Engineering Department
- 1 19, 858
TARTREE
Electrical and Mechanical
Services Department 4 79, 329
B TEE
Environmental Protection|
Department 3 55, 956
RIFREE
Territory Development|
Department 2 64, 534
hEE
Transport Department
s o e 2 31, 186
G
Water Supplies Department 9 16. 000
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Government expenditure
Bureau / Department Total no. of duty visits (2003-04)
J. T N2 € /4 ERFH (2005-04 )
($ Note
Home Affairs Bureau 0 0
RIEH A
Home éff{alr:nDepartment | 6. 820
RIEBRE
Information Services Department
o 4 30, 889
BT
Leisure and Cultural Services
Department 1 14, 000
RERALEBHE
Housing, Planning and Lands Bureau 0 0
5 B e AR R
Bugdciczlgs Department 1 19, 135
EFE
Housing Department
- 3 28,692
5 R E
Health, Welfare and Food Bureau
e 14 212, 583
wAmANEEYE
Agriculture, Fisheries and|
Conservation Department 3 43,725
R EHREHE
Food and Environmental Hygiene
Department 2 28, 035
EVREELEE
Government Laboratory
3 50, 412
BURAE B fin
Chief Secretary for Administration's
Office and Financial Secretary's Office 4 86, 568
R F] F RN = K ’
M IREI R R A=
Legal Aid Department
D 2 35, 380
EERENE
Department of Justice
i 17 370, 186
A
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Government expenditure
Bureau / Department Total no. of duty visits (2003-04)
J. T N2 € /4 BEFEIE (2005-04 )
($)Note
Hong K_ong Monetary Authority 1 1178
TEEmMEER ’
Total 331 6, 894, 077

Note 1.  Expenditure includes expenses for passage, travelling, accommodation,
Bt 5% meals, and so on under prescribed rules.

P EEER EHA T AREE 258 - 36 > BRELH -
2. Expenditure excludes those incurred for visits of dual or multiple purposes
(that is, including purposes unrelated to the organization's activities).

BH 7 AN B0 5 F B B 2% B H RV RO G S B 5 | 2 ey = ( B AL G B GE L

AH A VS BB HAY )

* Only expenditure in respect of directorate civil servants in HKMA is included.

HEftResmERERANE RHA B BB

Annex B

it 1 £

Participation by directorate civil servants in meetings/activities held
outside Hong Kong by international organizations from

1 April 2003 to 31 March 2004
20034 4 H 1 HZ 20044 3 H 31 HEAR

B Rl & B B 22 B il BB A # AE Sh Hb B I B & R T B

Duty visits by directorate civil service posts in 2003-04

2003-04 F B B R & 55 B B AL H b 2 8 B9 R B

Government
Post Bureau / Department | No. of Visits | Expenditure
W Voo N/ € BT
($ ) Note
Director (EA) Post Office
s (5T ) HHE ! w848
Commissioner for Narcotics  [Security Bureau 9 911909
s g 2% ’
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Post
iz

Bureau / Department

Vo el

No. of Visits
N/ €

Government

Expenditure
BT
($ ) Note

of
Industry
Co-

Deputy  Director-General
Trade
(Multilateral,
operation & Europe)
THESHERER (ZHEHE
5~ @I G TE A BN )

and
Regional

Trade
Department
THRESE

and Industry

330, 670

Administrative Assistant to

Secretary  for Commerce,

Industry and Technology
T KRR R = o B B

Commerce, Industry and|
Technology Bureau

ENED S 35

296, 277

Assistant Director-General of
Trade and Industry (Regional
Co-operation)
THREGEWHEER
(@& EAH AR )

Trade

Department
TEE5E

and Industry

238, 964

Postmaster General

EHEHIER

Post Office
HHES

134, 644

Assistant Postmaster General
(Postal)
B EE ()

Post Office
HHES

110, 602

Permanent Representative of the

Hong Kong Special
Administrative Region of China
to the World Trade Organization
rhEE AR B & K B AT
B B SR B A A

b

Commerce, Industry and|
Technology Bureau

ENEY SR 35

78, 401

Assistant Postmaster General

(Corporate Development)

o E R (R )

Post Office
HHES

118, 658
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Government
Post Bureau / Department | No. of Visits | Expenditure
W Vo N/ € BT
($ ) Note
Administrative Assistant to [Health, Welfare and Food
Secretary for Health, Welfare Bureau
and Food wIEmRA REY A 5 80, 422
mAmAN R EY R R
s B
Director (PDMS) Post Office . 68, 039
ma s (R ~ HEEE SOHE ) E ’
Deputy Representative 3 of the|Commerce, Industry and|
Hong Kong Special Technology Bureau
Administrative Region of China [ L./ K EH¥ /& . 48, 838
to the World Trade Organization
rhEE R 3B & R AT
A Lk G {5 ) ek I AR 3
Assistant Commissioner for [Economic  Development
Tourism 1 and Labour Bureau 4 75, 816
IREEGEYHES ] T #E R K 55 LR
Assistant Director-General [Civil Aviation Department
(ATM) i R A 54 845
B B R e e
(Miz2s8mE )
Chief Air Traffic Control|Civil Aviation Department
Officer/f \(OPS) R A 41, 780
e it 22 A2 E i ] AT
(Z22Z T )
Commissioner for Health, Welfare and Food
Rehabilitation Bureau 4 35, 831
HRIEHE wAwRMNEEYE
Director of Broadcasting Radio Television Hong
& 1% I = Kong 3 141, 255
HHREDL
Director of Information [nformation = Technology
Technology Services Services Department 3 124, 396

HillB i EE R

HAl B E
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Government
Post Bureau / Department | No. of Visits | Expenditure
W1z J. T N/ € BT
($ ) Note

Commissioner of Customs and [Customs and  Excise
Excise Department 3 101, 110
1 A A = 7 T B
Director-General of Trade and [Trade and Industry
Industry Department 3 97, 205
TEEZHEER TEEHE
Assistant Director of Marine Marine Department
(Shipping) NER==A 3 78, 585
BRI RE (N ES )
Director-General of  Civil |Civil Aviation Department
Aviation A 3 72, 329
|ES N A s
Deputy Representative 1 of the|Commerce, Industry and|
Hong Kong Special [Technology Bureau
Administrative Region of China [ L./ K ¥ /& 4 54 050
to the World Trade Organization
rhgE AR B & v B AT
Lk {5 B Ak R R
Commissioner for Census and|Census and  Statistics
Statistics Department 3 51, 207
T 5T i o = UG T
Assistant Government Chemist (Government Laboratory
(Forensic Science) T AL B B 3 50, 412
BhERBUR LB A (R FEHE )
Deputy Director-General of [Civil Aviation Department
Civil Aviation A2 3 49, 863
I R i
Chief Electronics Engineer Civil Aviation Department
(Project) A= 3 47, 161
Ha FE - LAZAT (L2 )
Assistant Commissioner of [Customs and  Excise
Customs and Excise Department 3 46, 187
Vg A B R A 7 T B
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Government
Post Bureau / Department | No. of Visits | Expenditure
W1z J. T N/ € BT
($ ) Note
Assistant Director-General of [Trade and Industry
Trade and Industry (Industrial Department
Support) TXEESE 3 44, 836
TREZHEYHEZR
( TR )
Assistant Director-General (FS) |Civil Aviation Department 5 a4 754
BhH R R R R (RITAEYE ) [RAfUR ’
Government Economist Financial Services and the
R T 58 17 e Treasury Bureau 3 34, 160
A E 55 S R
Director, Hong Kong Commerce, Industry and
Economic and Trade Affairs, Technology Bureau
Singapore T KR R 3 30, 900
o v BT NSRS 5 I R
i it £
Director of Information Information Services
Services Department 3 25,135
T # P i ot = T # ]
Assistant Director-General [Civil Aviation Department
(APS) A 3 17, 460
Bh H R R R R (B I5RE )
Chief, Technical Policy Marine Department 5 124 983
e Bl R E A 1 i ’
Assistant Director of Marine Marine Department
(Multi-lateral Policy) M=y 2 115, 927
BRI E R (WHEPCR )
Commissioner for Innovation Innovation and
and Technology Technology Commission 2 84, 512
AR R EE R EEREES
Chief, Marine Accident Marine Department
Investigation NER==N7 2 82, 854

e H B E (T
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Government
Post Bureau / Department | No. of Visits | Expenditure
W1z Vo N/ € BT
($ ) Note
Assistant Director-General of [Trade and Industry
Trade and Industry Department
(Multilateral) TEHE5E 2 78, 274
TREZHEYHEZR
(%2858 )
Administrative  Assistant to |Chief Secretary for
Financial Secretary Administration's  Office
i B 5] A R RS B and Financial Secretary's 0 74485
Office
R ] RS =
A A R A=
Director of Fire Services Fire Services Department 5 74,999
TH P i i TH P B ’
Director of the Hong Kong|Hong Kong Observatory
Observatory RN 2 70, 725
THERXEE
Assistant Commissioner for Census and  Statistics
Census and Statistics (Economic |[Department 5 61 599
Statistics)1 T AT R ’
BhHi R R (R MG (—) )
Deputy Principal Government |Department of Justice
Counsel (T & L) e 2 58, 845
B BUR B AT (RATERE )
Principal Economist (3) Financial Services and the
R A () Treasury Bureau 2 58, 639
A E 55 S R
Chief Telecommunications [Office of the
Engir_leer (SM) Telecommunications 5 56 371
e A A2 ( #HEEE ) |Authority ’
EEICEED)
General Manager (Ship Safety Marine Department
Branch) NER==N 2 53,015

TS E (M2 = EE )
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Government
Post Bureau / Department | No. of Visits | Expenditure
W Vo N/ € BT
($ ) Note
Assistant Director-General of Office of the
Telecommunications (S) Telecommunications 5 4. 909
B AEEE (88 ) Authority ’
EAHE A
Chief Engineer (Energy [Electrical and Mechanical
Efficiency A) Services Department 2 40, 663
8 TAZAD ( BEJE s A ) PR TIEE
Chief Safety Officer (Security) |Civil Aviation Department 5 40. 993
Haffizz Z R EH LA (RE) [BifiE ’
Assistant  Director (Energy [Electrical and Mechanical
Efficiency) Services Department 2 38, 666
B E R (REIRREE ) PR TIEE
Deputy Director-General of |Office of the
Telecommunications Telecommunications 5 95 136
B R P e R AR Authority ’
HAE H
Assistant Director-General [Civil Aviation Department
(E&S) A 2 31, 852
BB RfRR R ( LRGSR )
Assistant Director (Food [Food and Environmental
Surveillance and Control) Hygiene Department 2 28, 035
WHER (AYEZEKEH ) BEVEERHES
Permanent Secretary for [Health, Welfare and Food
Health, Welfare and Food Bureau 2 25, 468
AR EEYREENER mERNEEY S
Commissioner of Insurance Financial Services and the
RbpEEHEE Treasury Bureau 2 21, 164
A A8 S 5 B R
Assistant Director Immigration Department
(Information Systems) AR BB R 2 19, 801
g R & (EHRH )
Director (O) Post Office 5 19, 154

IEIE"(

EE )
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Government
Post Bureau / Department | No. of Visits | Expenditure
W1z J. T N/ € BB 3
($ ) Note
Principal Assistant Secretary Education and Manpower
(Quality Assurance) Bureau 2 17,000
EEEBER (ERRE ) BENER
Chief Electronics Englneer Civil Aviation Department
(0&M) A 2 16, 048
e e LAZA (B E R RE )
Deputy Secretary for Commerce, (Commerce, Industry and
Industry and Technology [Technology Bureau
(Commerce and Industry)1 T ri KB A 5 14. 900
TR REBER (T ’
w1
Chief Aircraft Engineer Government Flying Service 5 13. 566
i TR B T R il T AT AR 55 % ’
Chief Telecommunications [Office of the
Engineer (R) Telecommunications 5 11. 490
fREE AN TAZAD ( FHE ) Authority ’
HAE H S
Deputy  Commissioner  for [Economic  Development
Tourism and Labour Bureau 2 11, 260
fiEFGEIE S T #E R e 55 LR
Commissioner of Rating and|Rating and  Valuation
Valuation Department 2 6, 151
EEVIEGEEEER IV G EE
Senior Assistant Director of |Department of Justice
Public Prosecutions (S8) E¥e] 5 5 198
EEEIEENIIE S R g=| ’
(% 8#1)
Total 217 4,707, 832

Note 1.
B 58

AZE o fFEE

Expenditure includes expenses for passage, travelling, accommodation,
meals, and so on under prescribed rules.

PASC B AE R E A N A RS

RS -

2. Expenditure excludes those incurred for visits of dual or multiple purposes
(that is, including purposes unrelated to the organization's activities).
PISC S E B B H Y RYE RVE B 5 [ By (B 4E B E
AL A% 5 B EBH B H Y )
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Integrity of Elections
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DR ERIC LI: Madam President, as Chairman of the Bills Committee on Inland
Revenue (Amendment) Bill 2000 (the Bills Committee), I wish to report on the
work of the Committee.

The Inland Revenue (Amendment) Bill 2000 (the Bill) proposes
amendments to the Inland Revenue Ordinance (IRO) to revise or strengthen
provisions for revenue protection and anti-tax avoidance purposes. The
amendments cover the deeming provisions in respect of royalty income and the
anti-avoidance provisions on deduction of interest expenses from chargeable
profits. There are other amendments in the Bill, the main purpose of which is
to make remedies to a number of provisions to reflect more clearly the legislative
intent.

The Bills Committee started the scrutiny of the Bill in November 2000, but
in view of the grave concerns expressed on the proposals in the Bill, suspended
its work from December 2000 to October 2003 to allow the Administration to
further consult the industry, professional bodies and the parties likely to be
affected by the Bill. The Bills Committee received submissions from 13
organizations, some of which have also made oral representation to the Bills
Committee.

On royalty income, we note that the proposed amendments aim to remedy
the current deeming provision in respect of sums received for the use of or right
to use intellectual property in Hong Kong to be trading receipts, in the light of a
recent ruling of the Court of Final Appeal.

In 1999, the Court ruled that under the terms of the existing provision,
only the royalty income attributable to the sale of goods manufactured in Hong
Kong could be deemed to be profits arising from the use of the trademark
concerned in Hong Kong. The royalty payments attributable to goods
manufactured elsewhere should not be taxable in Hong Kong. According to the
Administration, the implication of the court ruling is that even if the goods are
manufactured in Hong Kong, the royalty payments will not be subject to tax in
Hong Kong so long as the process of applying the trademark to the goods or the
packaging is done outside Hong Kong. Tax avoidance can be easily achieved
by changing the manufacturing process. This was not the original intention in
enacting the existing deeming provision. In order to clearly reflect the policy
intent in the legislation and to avoid substantial loss of revenue from profits tax,
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the Bill proposes to add a new section to deem receipts for the use of or right to
use intellectual property outside Hong Kong to be trading receipts, so long as
these trading receipts are deductible from the chargeable profits of a Hong Kong
taxpayer.

In this respect, some deputations have drawn our attention to the issue that
the proposed new deeming provision would violate the territorial source
principle of Hong Kong's tax system. They have pointed out that the place
where an intellectual property is used is a matter of fact which cannot be changed
just because it has been used for producing profits chargeable to Hong Kong tax.
The principle of "symmetry" between taxability and deductibility, which is
introduced explicitly by the Bill, does not currently constitute part of Hong
Kong's framework of taxation. The proposed amendment therefore represents
a policy change and would create uncertainty among Hong Kong and overseas
companies.

In response to these concerns, the Administration has affirmed its position
that it is necessary to keep the "symmetry" between the deductibility of royalty
expenses and the taxability of the royalty receipts in order to avoid revenue
leakage through tax planning. The Administration stresses that the current
proposed amendments merely serve to bring the legislation in line with the policy
intent, and that similar approaches are widely used in other jurisdictions. The
Administration's response has failed to convince some deputations, in particular
the Association of Chartered Certified Accountants Hong Kong and the Hong
Kong Society of Accountants (HKSA), which do not subscribe to the argument
that the proposed amendments merely serve to reinstate the position which had
been widely accepted by taxpayers prior to the said court case. They also do
not agree to the application of the "deductibility test", as the test hinges on the
economic activities of other parties, instead of the taxpayers themselves or the
location of use (in the conventional sense) of the taxpayers' assets. Taking note
of the strong views of these associations, the Bills Committee has requested the
Administration to review the proposed amendments. Nevertheless, the
Administration remains of the view that the proposed amendments are consistent
with the original policy intent and are in line with international practice. It also
stresses that the effective tax rate on royalty income, which is 5.25%, is highly
competitive among other jurisdictions. Hence, the proposed amendments
would not have significant effect on Hong Kong's business environment.
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The Bills Committee has not taken a position on the proposed amendments,
that is, clause 5 of the Bill. It will be for individual Members to decide whether
the proposal should be supported.

Turning to the anti-avoidance provisions on deduction of interest expenses
from chargeable profits, the Bills Committee has had substantial discussions on
the proposed amendments. We have taken note of the very divergent views on
the proposed amendments between the Administration and the Real Estate
Developers Association of Hong Kong (REDA). Towards the later stage of our
deliberation, we also received views from the Hong Kong General Chamber of
Commerce (HKGCC) on this subject. Most of its views echo those of the
REDA.

The Bill seeks to make specific amendments to the anti-avoidance
provisions in section 16 of the Ordinance. The Administration holds the view
that interest expense must either meet the "tax symmetry" rule or the "non-
associate borrowing" rule before it may be deducted from profits tax liability.
According to the Administration, aggressive tax avoidance schemes began to
emerge several years after the enactment of those provisions in section 16 on
borrowings from external sources.

Tax-avoidance arrangements which cannot be caught by section 16 are
currently tackled by a general anti-avoidance provision under section 61A on a
case-by-case basis. According to the Administration, this general provision
does not guarantee success in each individual case and is far from effective.
This is mainly because under section 61A, only those transactions which are
carried out with the sole or dominant purpose of obtaining a tax benefit may be
caught.

At the early stage of the scrutiny of the Bill, we already received
representations expressing grave concerns about the proposed anti-avoidance
provisions. Among the views expressed, it was pointed out that the definition
of "associate of the borrower" had too wide a scope. It covered the relatives,
partners, associated companies, and so on, of the borrower, as well as the
directors or principal officers of the borrowing company and its associated
companies. It would be difficult and costly for the borrower to know whether
any of his associates was entitled to the loan interest, or any of them was the
holder of his debentures. It was also pointed out that the proposed anti-
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avoidance provisions did not cater for partial deduction of interest payments.
Once the prescribed conditions were not complied with, no matter how trivial the
failure might be, the whole amount of interest payment would be disallowed for
tax deduction.

In response to the Bills Committee's request, the Administration has
undertaken two rounds of consultations with the professional and business
sectors. In the light of the views received, the Administration agrees to move
Committee stage amendments to provide for, among others, a more restricted
"connected person" test in place of the "associate" test and partial deduction of
interest payment, where only part of the interest payment flows back to the
borrower or to a connected person.

As the Administration has made substantial amendments to the original
proposals in the Bill, the Bills Committee has further invited views from the
public and interested parties. The views received mainly focus on those
proposed amendments which have the effect of disallowing interest deduction in
respect of marketable debt instruments held by a connected person of the
borrower.

The Bills Committee shares the concern about the compliance problem
arising from the proposed amendments. In the case of large groups, it is almost
inevitable that affiliates will from time to time buy debt instruments issued by
their group's companies in the course of their normal trading or market-making
activities. It would be incredibly complicated for such groups to monitor the
activities of all their worldwide affiliates, particularly where such debt
instruments are bought and sold in the course of short-term trading activities.
These company groups would therefore face a compliance problem when they
are required to apportion their interest expenses so that those paid to their
affiliates would be carved out from the deduction on chargeable profits.

According to the Administration, currently, all major debt securities in
Hong Kong are issued through financial institutions or issued by corporations
which would not engage in market-making activities. Financial institutions are
excepted persons as defined in a proposed new section and are thus exempt from
the application of the deduction disallowance provisions. Therefore, the
compliance problem is not a concern insofar as current market operations are
concerned. However, in the light of the future development of Hong Kong's
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bond market, the Administration agrees to move Committee stage amendments
to exempt the market-making activities of registered securities dealers from the
restriction on interest deduction.

On the amendments to disallow deduction of interest expenses on debt
instruments held by a controlling shareholder of the issuing corporation, the
REDA has raised strong reservation about the need and justifiability of the
amendments. The HKGCC also shares the view that the amendments would
unnecessarily restrict legitimate business practices. They point out that there
are genuine commercial reasons for controlling shareholders to participate in
their corporations' local debt issues. For example, a controlling shareholder
may be required to underwrite the issue. In most instances of debt issues, the
controlling shareholder's participation would show confidence to the market and
increase the chance of a successful launch. Sometimes, the controlling
shareholder may need to acquire convertible bonds issued by his corporation in
order to avoid dilution of his percentage shareholding.

The two trade associations hold the view that the proposed amendments
will have the effect of discriminating against the controlling shareholder of a
Hong Kong company by treating them differently from normal investors. As
such, controlling investors would be discouraged from reinvesting their funds in
Hong Kong. If the amendments are put through, Hong Kong corporation
groups may be discouraged from issuing debentures. They also consider that
the existing anti-avoidance provisions are adequate in dealing with isolated abuse
cases, and the Inland Revenue Department (IRD) has been applying section 61A
to counteract tax avoidance cases with notable success.

In response to these views, the Administration emphasizes that loans
which are internal to a corporation or corporate group should be governed by the
symmetry principle. As the existing section 61A only applies where the
transaction in question is carried out with the sole or dominant purpose of
obtaining a tax benefit, it is far from effective in combating those tax avoidance
transactions which also involve some substantive commercial elements.

According to the Administration, tax avoidance cases in relation to interest
expenses are far from isolated and the situation is worrying. For the period
from 1997 to March 2004, the back tax which the Government has assessed on
tax avoidance schemes involving interest expenses by invoking section 61A has
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exceeded $6.7 billion. Out of this amount, more than $1 billion involves
debentures.

As to how the tax treatment of interest income and expenses in Hong Kong
compares with other major tax jurisdictions, the Administration has provided
information on Singapore, the United Kingdom, Australia and Japan as
suggested by the Bills Committee. According to the Administration, all the
four jurisdictions maintain a withholding tax system on interest payable to non-
residents. In addition to the application of the withholding tax system, most of
the places studied impose other specific conditions, such as the "thin
capitalization rules". The Administration considers that the tax treatment of
interest deduction in Hong Kong is generally much more favourable than the
jurisdictions studied.

The REDA and the HKGCC however inform the Bills Committee that full
tax symmetry in relation to interest is not prevalent in most overseas tax regimes.
In all the four jurisdictions studied by the Administration, the interest
withholding tax rate is significantly lower than the domestic income tax rate, and
they are all in the taxpayers' favour. Moreover, none of the jurisdictions has
sought to disallow an interest deduction simply on the basis that the recipient is
an affiliate or controlling shareholder of the issuing corporation.

The Administration maintains that "tax symmetry" is the prevalent rule
governing deduction of interest expense in other tax jurisdictions. Although the
rates under the withholding system may be lower than the income tax rates in
these jurisdictions, there is no doubt that an important purpose of the tax
withholding system is to maintain "tax symmetry" in order to prevent abuse.

As to whether the proposed amendments will adversely affect the
development of the Hong Kong debt market, the Administration's advice is in the
negative. The Administration explains that the proposal will not change the tax
treatment of debentures which are genuinely issued to the public, that is, the
interest paid on those debentures will continue to be eligible for deduction from
chargeable profits. The amendments will only disallow deduction of interest
expenses on debentures held by controlling shareholders and remove the current
unintended tax benefits for arranging overseas debenture issues.
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In early May 2004, the REDA submitted a proposal after a meeting with
the Administration. The REDA suggested that in line with the relevant
arrangement in Singapore, tax deductions should be allowed if a controlling
shareholder does not hold more than 50% of the debentures on issue. The
Administration does not accept the proposal. It does not find any convincing
arguments in the REDA's proposal which may justify an exemption from the
"tax symmetry" rule or from the "non-associate borrowing" rule.

In its further submission, the REDA points out that in describing the
purchase by a controlling shareholder of debt securities issued by a listed
company as "internal borrowings", the Administration seems to have ignored the
fact that transactions between a listed company and its controlling shareholder
are subject to the most stringent regulatory supervision and public scrutiny.
The Administration also seems to have ignored the fact that in the open market,
the funds provided by the controlling shareholder are as genuine as the funds
provided by the general public.

The REDA also criticizes that the Administration's assertion on the
prevalence of tax symmetry for interest expense in most overseas jurisdictions is
simply not correct. The REDA's understanding is that tax symmetry is not
prevalent in other countries, nor has it been a standard feature of Hong Kong's
tax legislation. On the other hand, many countries do recognize the commercial
reality that a business could be funded by a mix of capital and debt, including
debt from related parties. Accordingly, their tax legislation would allow a
commercially acceptable financial gearing to exist without resulting in a tax
penalty, typically through the use of "thin capitalization rules" to regulate the
debt to equity ratio.

Having examined the views of the Administration and those of the trade
associations, the Bills Committee has not reached a consensus view on the issue
of the deductibility of interest expenses on marketable debt instruments held by
controlling shareholder of the issuing corporations.

Some members consider that the approach adopted by the Administration
may be abrasive, focusing on the need to impose the "tax symmetry" rule to
protect revenue but giving no regard to the genuine commercial elements in the
holding of debentures by controlling shareholders. The proposed amendments
if enacted may cause significant disincentives to local corporations in raising
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funds through public issue of debt instruments. As such, the development of
the local debt market may be seriously affected. Such a possible scenario
warrants particular concern when the local debt market is still at the budding
stage of development.

Some members do find that the anti-avoidance provisions presently
proposed involve a change of policy. Although the Administration has
repeatedly stressed that the "tax symmetry" rule has all along been a fundamental
principle of Hong Kong's taxation regime, this rule has in fact been applied to
different extents at different times by the Government. In this connection, the
Bills Committee notes that in the 1986 amendment exercise when the general
anti-avoidance provisions under section 61A and B were introduced, the then
Financial Secretary made it clear that the anti-avoidance provisions "would only
be used to strike down blatant and contrived schemes where there is a clear and
dominant tax avoidance purpose. It is not the intention to use the law to
penalize genuine commercial transactions.” Some members of the Bills
Committee consider that the then Financial Secretary's reference to avoiding
unnecessary inhibitions on genuine commercial transactions is relevant to the
current amendments to section 16, which is also concerned with combating tax
avoidance.

The Administration has responded that the then Financial Secretary's
reference relates only to the general anti-avoidance provisions of section 61A and
B, and is not relevant to the current amendment to plug the loopholes in section
16, otherwise it would be an anomaly inequitable vis-a-vis other related taxation
arrangements in the Ordinance.

In view of the controversies raised and the strong concerns from the
business sector, a majority of the Bills Committee considers that instead of
rushing through the proposed amendments, it would be advisable for the
Administration to further study the issue with the business sector. This would
be conducive to working out an alternative proposal which would safeguard
government revenue from deliberate tax avoidance schemes, and would not
cause unnecessary inhibition to genuine commercial transactions. Nevertheless,
the Administration reaffirms the need to plug the existing loophole and decides
not to pursue the proposal of the REDA or any modified version of the proposal
because all such efforts would only enlarge existing loopholes.
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The Bill also deals with a number of revisions to set out more clearly the
legislative intent of certain provisions. One of them is the expansion of the
scope of self-education expenses to include any examination fees, so long as the
examination concerned is set by a provider of a prescribed course of education
and undertaken by the taxpayer to gain or maintain qualifications for use in any
employment. The policy intent is that all employment-related self-education
expenses should be deductible from the assessable income of a taxpayer. We
support this policy intent and the proposed amendment.

We also notice that under the existing provisions, the term "prescribed
course of education" covers only education courses provided by an education
provider or a trade, professional or business association. Since education
courses nowadays are operated in many different modes, we consider that the
existing scope of "prescribed course of education" is too narrow. The scope
falls short of recognizing those education courses which are not directly provided
by trade, professional and business associations but are subject to strict quality
control and recognized or accredited by these associations.

The Administration concurs with the views of the Bills Committee.  After
reviewing 22 relevant ordinances, the Administration agrees to move Committee
stage amendments to extend the scope of "prescribed course of education” to
cover courses accredited or recognized by two types of institutions. The first
type of institutions are those having a role in the registration and recognition of
professional or occupational qualifications, or the granting of permits or licences
for practising in the professions, trades or occupations under 22 ordinances.
The second type of institutions are statutory organizations endowed with the
function of establishing standards of skill to be achieved and awarding
certificates of competence in any particular trade or industry.

We welcome the proposed extension of the scope of education courses for
deduction of self-education expenses from the assessable income for salaries tax.

There are also other amendments which are mainly technical in nature.

Firstly, the Bill proposes to revise the method of computation of annual
allowances and the determination of balancing allowances and charges in respect
of commercial and industrial buildings and structures. = We support the
amendment.
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Secondly, the Bill proposes to allow deduction of the interest paid on the
portion of a home loan in respect of a car parking space, if such portion of the
loan has been applied for the acquisition of the car parking space. In this
respect, we notice that the retrospective application of the proposed amendment
alone may not be sufficient to cater for the revision of tax assessments for some
eligible taxpayers. In response to our suggestion, the Administration agrees to
move a Committee stage amendment to add a saving provision stating a specified
period for eligible taxpayers to apply for the deduction.

Thirdly, the Bill seeks to empower the Board of Review to extend the time
for lodging notice of appeal against the assessment to additional tax. And lastly,
the Bill seeks to provide for certain costs and fees to be specified in a Schedule to
the Ordinance and empower the Secretary for Financial Services and the
Treasury to vary the amounts by order. We support these amendments.

Madam President, the Bill has taken almost one full term to reach the
resumption of Second Reading. Despite our 11 meetings and my 22-minute
speech, and the three years given to the Administration to consult the parties
concerned, you will notice that consensus could not be reached on quite a
number of issues. The Bills Committee has nevertheless completed its
deliberation on the Bill. It will be for individual Members to decide which parts
of the Bill should be supported.

Madam President, now that the Bills Committee's Report is out of the way,
I can, at last, freely speak my mind. I shall try to keep it short. Although I
support the many principles of the Bill in general, 1 feel obliged, as a
professional, to clearly point out a number of seriously flawed arguments which
the Administration has deployed in its attempt to persuade the members to
support the Bill. These flawed arguments, if stand uncorrected, will muddle the
existing foundation of tax policies, and confuse serious investors both locally and
overseas. It could also lead to wasteful litigations in future and mislead this
Council now, and in future, when considering proper tax legislations.

I am particularly concerned with the fact that this Bill has breached the
territorial source principle in defining our tax jurisdiction, resurrected the
interest tax through the back door after its abolition in 1989, and inadvertently
introduced a new tax policy of symmetry which is ill-conceived and clearly
unworkable if applied universally and fairly to the entirety of the IRO.
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I shall begin with the territorial source principle. As explained already in
my Bills Committee's Report, the accounting profession strongly opposed clause
5 of the Bill on the deeming provision to treat royalty payments in respect of
intellectual property used outside Hong Kong as taxable trading receipts. In
their submission, they clearly pointed out that the so-called tax policy of
symmetry does not currently constitute part of Hong Kong's framework of
taxation. I fully agree with this view and consider that this fundamental change
in policy should first be seriously debated in public, instead of being selectively
applied in a hazardous fashion. The proposed amendment if passed would
create damaging uncertainties to Hong Kong's tax policy, and is likely to be
ineffective. There is ample judicial authority that laws can only be enacted by
this Council which has sufficient nexus to the territory of Hong Kong. In
consequence, the laws cannot deem income to arise in Hong Kong when, as a
matter of fact, it arises outside Hong Kong. I personally doubt the wisdom of
this amendment which would be open to challenges on constitutional grounds. I
am therefore opposing this amendment and also urge Members to consider this
ill-conceived proposal carefully before passing it into law.

On the even more controversial subject of interest deduction, I shall begin
by clearly stating that no one is opposing the tax anti-avoidance efforts of the
Administration. The issues at hand are where the legitimate parameters of
taxation are and how we define that scope for taxation. To bring in new sources
of taxation is not an anti-avoidance measure, and to label existing taxpayers who
are legally exempt from taxation as tax avoiders is clearly unjustified, unhelpful
and unfair.

In analysing this issue, some reflection on history is unfortunately
necessary. In 1989, the Government of Hong Kong abolished interest tax for
the express purpose of promoting Hong Kong as an international financial centre.
It then clearly recognized the fact that Hong Kong must be more favourable, not
just equal, or not just comparable, to the other jurisdictions to which the
Administration has now only sought to draw a parallel. The Government then
also clearly recognized the fact that it would involve not insignificant revenue
loss, but it was a clear and good tax policy which has benefited Hong Kong's
investment environment for over 15 years.

The problems of tax avoidance are historically tackled by a number of
clear and specific anti-avoidance provisions, such as section 62C and D in 1984,
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and then even more conclusively by section 61A and B, the "general anti-
avoidance provisions".

Madam President, you and I might recall that at that time, I was a
representative of the HKSA. I made a submission to the then Bills Committee,
and Madam President, you yourself were a concerned Member of the legislature.
I hope that you would indulge me in quoting two short statements by the
Financial Secretary which are instructive to the policy intent at the time and up to
now. In his Budget speech in 1984-85, the Financial Secretary said, "I believe
that the proposals are essential for the protection of revenue and should deter tax
avoiders. At the same time, they are carefully designed to leave ample scope
for genuine business borrowers to obtain full deductions for interest expenses
incurred." He again replied to a question of this Council in 1986 which I have
already quoted actually. He said, "I can also confirm for Mrs FAN's benefit
that section 61A and B will only be used to strike down blatant and contrived
schemes where there is a clear and dominant tax-avoidance purpose. It is not
the intention to use the law to penalize genuine commercial transactions. "

I note that throughout the deliberations of the Bills Committee, the
Administration did not contest that the many transactions now caught by the new
provision could be genuine commercial transactions. For the avoidance of
doubt, they have even gone to propose transitional provisions to ensure that the
Bill will not have retrospective effects. The proposed amendments are
therefore clearly bringing in an element of new taxation, or, in effect, to partially
resurrect the interest tax regime which it has abolished in 1989 through the back
door.

The problem becomes more confusing when the Administration insists that
there has been an implied policy of tax symmetry for some time, a fact which has
already been refuted by tax professionals, and the so-called policy has never been
expressed on any official government record before.

It is, I submit, a very conscious decision of the Administration for good
reasons. It is because of the fact that the concept is so difficult to have it
universally and fairly applied to the whole of the IRO that tax symmetry will
hardly succeed. In particular, Hong Kong imposes tax only on a territorial
basis, and it is not a worldwide tax. It also distinguishes trading income from
capital gain, and under these circumstances, it is not uncommon for deduction to
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be tax allowable but the corresponding income to be exempt from taxation. To
elevate the concept of tax symmetry to the level of a tax policy, and not simply a
factor for consideration would create uncertainty and in the end be counter-
productive.  Unless otherwise expressed in the legislation, should tax
professionals now treat all expenses deductions inadmissible, unless there is full
tax symmetry on the income side? I wish the Administration can clarify its
policy intent before real confusion sets in.

Another case in point is that even applied to this proposed legislation, the
target is only the major shareholders of companies, and that others are still
exempt from the symmetry rule. It shows how difficult, how unfair, and just
how selective this policy can be in actual practice.

In conclusion, I understand the frustration which the IRD must have in its
difficult task of combating tax-avoidance, and the pressure of the present budget
deficit. However, despite the limitations of the present section 61A and B, they
are still very powerful and much feared weapons of the IRD which has a track
record of considerable successes. More importantly, it has struck the right
balance between genuine business interests and the need to deter tax avoiders.

The Administration must come clean, I think, before this Council, before
it legislates for specific provision and extends this general avoidance legislation
to include new taxes. Where does the Government stand now on taxing interest
income? Is it permissible for businesses to deduct interest expenses or not?
Why should the deductibility of an expense depend upon the tax status of the
recipient instead of the tax status of the person incurring the expense? Are we
not resurrecting the interest tax through the back door, but disallowing interest
deductions for selected major business groups? If so, why is that there is not
proper open debate on the matter, and how can the Government say that it does
not affect the business environment by taking this backward step from 1989 when
interest tax was abolished?

The present legislation clearly runs beyond the existing definition of anti-
avoidance, and would have the effect of extending the scope of tax to bring in
additional revenue by including those transactions with genuine commercial
substance. It is also specifically targeted at a selected group of majority
shareholders of large companies. Where is the equitable ground for this move?
Why is it disguised as an anti-avoidance measure?
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Madam President, unless there are still changes in the fundamental tax
policy and thinkings are honestly and fairly debated, I agree with the business
community of Hong Kong that the present proposals are ill-conceived, poorly
explained and unsafe to support. I urge Members of the Council to consider
these factors carefully and not to trade principles for expedience or possible
additional revenue. With these remarks, I shall oppose clauses 5 and 6 of the
Bill together with their consequential amendments. Thank you, Madam
President.
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MR ABRAHAM SHEK: Madam President, I strongly oppose the
Administration's Committee stage amendments on the proposed provision to
eliminate the deduction from chargeable profits of interest payments on debt
instruments held by controlling shareholders of an issuing corporation. In my
view, the proposed provision is unacceptable because it unnecessarily restricts
legitimate business practices. More importantly, it breaches the core values of
Hong Kong business, incites antagonism among different sectors of society and
will weaken investors' confidence. Although the Government has emphasized
that passage of the Amendment Bill may bring billions of revenue to the
Government, the fact is that they just cannot find new means to eliminate the
fiscal deficit. Specifically, they have not been able to explore any new sources
of income or introduce a new tax. The Administration figures that it can just
squeeze more funds from the rich, and that is the easiest way to do. Banks have
a lot of money, why do you not rob them? However, such a measure goes
against Hong Kong's fundamental right of equality and fairness for all.

The proposed amendments if enacted may deal a serious blow to the
international business image of Hong Kong and to overseas investors' confidence.
I would like to remind Members of this Council that it is not worth ruining Hong
Kong's economic foundations just for a trivial amount of revenue. It is like
saving a tree and losing a forest.

Madam President, the Administration's proposed section 16(2C) on the
deduction of interest incurred on debt securities is discriminating because it treats
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investors who are controlling shareholders different from the normal investors.
If it has the guts, then it should treat all investors the same. The proposed
amendments are designed to penalize the rich in society. The amendments
infringe on the rule of law and go against the spirit of a fair and just society. In
my view, all Hong Kong citizens should be equal before the law. Legislation
should not be created just to penalize a certain class of citizens who have done no
wrong under the existing law. If such is the case, then it must be a bad law.

I do realize that we are presently facing a difficult time and we are having
a lot of political problems, but introducing the Bill at this time actually adds fuel
to fire. It actually divides society more. I really hope that the Government
could think twice before it does this.

Hong Kong is a society which respects the rule of law. The guiding
principle of law is based on fairness and equality and that all men are equal
before the law. These are the core values of our society. As a major financial
centre, members of the business sector are also law-abiding and understand and
appreciate the importance of good laws. That is why they make Hong Kong the
favoured city for their investment. They also believe that any shareholder,
including the controlling shareholders, should be entitled to all privileges and
should not be discriminated. Yet, the Government is introducing this
Amendment Bill to penalize the affluent, the major shareholders, during this time
of fiscal deficit. ~Although I am sure this will generate some short-term windfall,
in the long run, the Government will lose more if the Amendment Bill is passed.
It would damage the very foundation of our commercial success and ruin our
reputation as a world financial centre.

Before joining the Government, our Financial Secretary, Mr Henry
TANG, and the Secretary for Financial Services and the Treasury, Mr Frederick
MA, were both senior members of the business community. They therefore
have a profound understanding of how companies operate in Hong Kong. If
they just listen to their underlings and think that they can find a solution to this by
passing this amendment, I am sure they know what I know. During the pre-
1997 era, even in the colonial administration, such laws would never come near
to this building, but sadly so, after seven years of Hong Kong people ruling
Hong Kong, such discriminating laws start to emerge. This is a sad day for
Hong Kong's businesses. The Hong Kong Government has repeatedly stressed
the need to improve the business environment and remove constraints to economic
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development. If the Amendment Bill is passed, it will bring serious impact to
Hong Kong's business sector. The business environment will deteriorate
severely and investors will somehow be scared away. I wonder if Mr TANG
and Mr MA have considered these potentially disastrous consequences?

In addition to chastising the Government, I would like to say that I am
totally disappointed with you, the Honourable SIN. You have strayed away
from the Democratic Party's declared ideals of a fair and just society. The
democrats have always positioned themselves as the guardians and custodians of
the rule of law and a society of fairness and justice. But, at a critical moment
like this one which requires you to take a position, possibly, you might, however,
think that such a position might not be in the interest of your constituents, you
forget your high principles and ideals. Why should one sector of society be
punished? For what reason? Since the amendments are unlikely to affect the
working class, you form an alliance with the Government and support an
autocratic administration in steam-rolling this Bill. A bill built on a principle of
discrimination is not a good bill. This just shows how the Government is
making use of you, as a party, to achieve its means. I urge you, when you still
have time, to rethink your position and withdraw your support for the
Government. This time, it is wrong and you would be wrong.

As for the Democratic Alliance for Betterment of Hong Kong (DAB), I am
not surprised that you support the Government on this issue. But, Mr CHAN
Kam-lam has said in many of the meetings that the Government should consider
a different position. Anyway, the DAB still supports the Government, and
likely so, it has always done so on every issue. But [ want to remind them that
it is incumbent on them to give equal priority to Hong Kong's core values too,
and consider the territory's future economic prosperity. I truly think that their
obligation should be to vote in the negative, against the Government on this
provision, if they too feel this proposal will not be beneficial to the long-term
interests of Hong Kong. Mr CHAN Kam-lam and your members, what you had
done in the past was right, but this time, again, you would be judged and
weighed by the wrong hand which you raise. So, I urge you to vote "No".

The Breakfast Group will oppose this part of the Amendment Bill because
we understand that the issue is not simply about taxation. The more important
issue for us to consider is Hong Kong's core values, preserving Hong Kong's
prosperity and our sense of equality and fairness. We would vote "No". I
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sincerely hope that members of the Liberal Party and the Hong Kong Progressive
Alliance would vote together with the Breakfast Group. Hopefully, this will
mean opposing this proposed provision so we can safeguard the genuine interests
of Hong Kong. Even if we are to lose the game, we would stand tall among the
Ayes.

Thank you, Madam President.
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Dr Eric LI rose to claim a division.
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THE CHAIRMAN announced that there were 51 Members present, 41 were in
favour of the motion, eight against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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MR JAMES TIEN: Madam Chairman, the Hong Kong General Chamber of
Commerce and the Real Estate Developers Association of Hong Kong (REDA)
have raised strong concerns about the proposed amendment to clause 6, in
particular about the fact that the proposed amendment would cast unnecessary
inhibitions on genuine commercial transactions. The Liberal Party believes that
these concerns are valid.

We note that the Administration had originally indicated that they were
prepared to consider amending the Bill in certain circumstances where majority
shareholders are involved in debts issued by their listed companies. We believe
such further consideration is appropriate and necessary as the funds provided by
the majority shareholders are external to their listed groups, and are as genuine
as the funds provided by the general public. Accordingly, any proposed
amendment should not discriminate against the majority shareholders by
imposing an undue taxation burden.

We also note that the REDA had responded to the Administration with
suggestions which appear to be largely within the ambit set by the
Administration.

Based on the response from the REDA, I understand that the majority of
the members of the Bills Committee considered that it would be advisable for the
Administration to further discuss the matter with the business sector and work
out a solution. To my disappointment though, the Administration has failed to
do so. It has simply reaffirmed its original position without addressing the valid
concerns raised by the business sector.
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The Administration tried to explain its rigidity by the tax symmetry
principle. However, the Administration seems to have lost sight of the overall
importance of having a legal framework which is conducive to the growth of the
economy, and would not cast unnecessary inhibitions on genuine business
transactions. We do not want to have tax symmetry just for the sake of it, not to
mention that as the business sector has submitted, tax symmetry is not prevalent
in Hong Kong or other jurisdictions.

The Administration also attempted to justify its rigidity by alluding to the
potential loss of revenue due to the perceived avoidance arrangements.
However, the Administration cannot explain why the proposal of the business
sector would have failed to differentiate the majority of these perceived
avoidance arrangements.

Madam Chairman, in the last two to three weeks, the Honourable
Abraham SHEK had tried to offer further compromise on behalf of the REDA.
The REDA's original 50% threshold for majority shareholders to hold the debts
issued by their own listed company was reduced to 15% to 20%. Still, the
Administration refused to consider this new proposal.

With these remarks, Madam President, the Liberal Party will oppose this
amendment, that is, clause 6. Thank you.
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Dr Eric LI rose to claim a division.
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THE CHAIRMAN announced that there were 51 Members present, 32 were in
favour of the amendment and 18 against it.  Since the question was agreed by a
majority of the Members present, she therefore declared that the amendment was
carried.
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Council then resumed.
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Dr Eric LI rose to claim a division.
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THE PRESIDENT announced that there were 49 Members present, 31 were in
favour of the motion, eight against it and nine abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Rig ( QL BUERG ) BEBAVRESR
PROPOSED RESOLUTION UNDER THE PUBLIC FINANCE
ORDINANCE
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MEMBERS' MOTIONS
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B—EME WAL BOR -

WEt L B
REVIEW OF LAND POLICY

MR ABRAHAM SHEK: Madam President, I move that the motion, as printed
on the Agenda, be passed.

Today's motion debate is based on my belief that the present land policy
has strong inadequacies in servicing the needs of our present society due to
inappropriate allocation and management of our valued land resources. I
strongly believe that there is an immediate need to review the policies of land
supply, utilization and allocation in relation to infrastructural development,
particularly the commercially operated ones, and also in particular, the West
Kowloon Cultural Development project, the two railway corporations and the
Airport Authority(AA), to name a few. As the existing land policy is a remnant
of the colonial era, it should be revised so that our limited land supply which
belongs to the people of Hong Kong could only be allocated through a market-
driven mechanism, apart from the non-commercial infrastructural developments
for public purpose.

(REEBZREREARERIH)

Land and revenue generated from its sale has traditionally been one of the
most important sources of income for the Government. Everybody in Hong
Kong knows that land is valuable. Not only valuable; Hong Kong is a densely
populated metropolis and land is therefore a very precious asset, to individuals as
well as to the public.
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Last month, the Government held its first land auction since the
moratorium was lifted. The three residential sites fetched prices far higher than
expected, and generated more than a billion dollars to the government coffers.
With the Administration still struggling to make ends meet, land sale revenue
provided some relief for our fiscal deficit.

Let us look at the land subsidy in the pre-handover days. Apart from land
auctions, the Government also utilized land as indirect subsidies for the
construction of many schools, hospitals, social service centres and railways.
These were non-governmental organizations and statutory bodies and
corporations which may or may not be listed on the stock market. Done this
way, the use of land for an organization's own vested interest did not occur.

I support the use of land provision as an indirect subsidy to these
organizations like schools, hospitals and railway corporations and others for a
specific purpose and not for property development. Without land subsidy, these
organizations would have had difficulties in sustaining themselves, resulting in
inadequate provision of public facilities all round. However, such land subsidy
in the pre-handover days had a systemic problem — the process lacked
transparency to the extent that public interests could be easily subverted for the
interests of some organizations which converted their land into property
development, away from their core businesses. In turn, normal market
operations were disrupted.

In the post-handover days, after the reunification with China with Hong
Kong people governing Hong Kong, we have all the reasons for land and public
funds derived from it to be regarded as assets which are owned by everyone in
Hong Kong, and not just by a few.

I believe there is a need to review the existing policy of using land to
subsidize infrastructural projects which may have a significant commercial
component and are managed by autonomous entities active in the competitive
land-developing market, such as the Mass Transit Railway Corporation (MTRC),
the Kowloon-Canton Railway Corporation (KCRC) and the AA.

In the past decades, it has been established that the most efficient, the most
open, and the fairest means of disposing public land for private use was through
open, competitive bidding.
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Selling land through open, competitive bidding ensured that the market
forces of supply and demand determined the price of land. It ensured that the
Government could gain maximum financial benefits. More importantly, it
eliminated the possibility of corruption or under-the-table deals. Justice was not
only done, it was seen to be done.

Madam Deputy, I believe the above principle is not controversial and
should be agreed by all people in Hong Kong. However, in reality, the picture
is far more complicated. A lot of land has been transferred into private hands
through means other than open, competitive bidding. This is what we call
backdoor land utilization.

First, the Housing Authority (HA).

Initially, land was needed for building public rental housing for those who
could not afford it in the private market. This is fair enough. Then, the
Government started providing the HA with land for home ownership, and later
on, the Housing Society with land for sandwich class housing, and still later on,
selling public rental units to sitting tenants. These are back doors for releasing
land into the market without going through open, competitive bidding. Even so,
we can accept this because the Government is doing a service to the community
and has done a good job.

The back doors were not limited to residential use however. Office space
and shopping areas were also provided for premises developed by the HA, the
Housing Society, the Urban Renewal Authority, the MTRC, the KCRC, the AA,
the Cyberport and the Science Park. These are something which we must look
into.

Every time land is transferred into private hands through means other than
open, competitive bidding, the Government must have a good reason. It is
understandable that land is provided as welfare to the people who cannot afford
to look after themselves in the private residential market. And in such cases,
the land should be restricted to building public rental housing only so that there
will not be any undue interference in the market. The Government has done
this by doing away with the Home Ownership Scheme.

An important line was crossed when the Government started to use land as
indirect subsidy for commercially operated projects. If these infrastructual
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projects were financially viable, no government subsidy should have been
required. And if they were not financially viable and required government
subsidy, that subsidy should have been provided in a transparent manner and not
hidden in the form of private land grants. If these organizations need cash, give
them cash. Let them go to the Government and give them the cash, and
convince the Legislative Council to approve it — this is stipulated in the Basic
Law.

Let me take you for a quick ride down the MTR/KCR trail. In recent
years, revenue from property developments has been the biggest contributor to
the MTRC's bottom line.

As reported, the MTRC plans to invest $5 billion to $6 billion to improve
the underground railway network in Beijing — good luck to them. While I
congratulate the MTRC in exploring business opportunities nearby, I wonder
why then it has to ask for public funds for the proposed new Hong Kong Island
line when the MTRC is able to absorb the financial cost of the Beijing project?
Beijing authorities have already declared that co-operation with the MTRC
would not involve property development. Then, why does the MTRC have to
ask for cash or land for developing the Hong Kong Island line? Why is it then
that the HKSAR Government finds it hard to realize the weakness of its land
subsidizing policy? The Government must answer this.

To add insult to injury to the people of Hong Kong, the KCRC — I have to
declare interest: I am a board member there — and the MTRC together will be
producing some 70 000 new flats over the next five years. Such numbers are
frightening as they would have serious impact on the property market in the next
few years. In the light of these facts, there is ample reason for the Government
to halt uncontrolled property development and critically review this policy of
subsidizing commercial infrastructural projects. Madam Deputy, I believe the
rail companies' reliance on receiving land subsidy is unhealthy and unsustainable,
and ultimately soul destroying. After all, the MTRC is a listed company; why
should it receive land subsidies which benefit its shareholders — be they big (like
the Government) or small (like the 400 000 shareholders) — at the expense of
Hong Kong people?

This policy of wusing land to subsidize commercially operated
infrastructural projects may be simple for the Government, but it has serious
undesirable side effects for us in Hong Kong.
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In the first place, using land as indirect subsidy for commercially operated
infrastructural projects does not mean that these projects incur no cost to the
public. The cost lies in the lost revenue which could have been obtained from
the public sale of land. While the Government may still attach a premium to the
piece of land in question, which the Secretary would answer later, it is more
likely that the premium is lower than the price fetched through open, competitive
bidding. Or else, why do people go into joint venture with the MTRC which
they share 50% or more of the profit?

To the public, the cost is not just limited to dollars and cents, great as this
might be. There is no effective public scrutiny of land subsidy for
commercially operated infrastructural projects. In other words, the greatest
fault lies in the public's loss in its right to know. And this is the duty of the
Legislative Council.

To make matters worse, a well-intentioned policy could affect market
dynamics in a way which was not even intended by the Government. In this
case, when the supply and demand of land in the market is upset by the current
"backdoor" policy, investors in property will find their investment plans derailed
and the value of their capital destroyed.

Take the examples of the Cyberport and the Science Park. Phase 1 of the
Science Park and the three phases of the Cyberport — which we call the Bel-Air
now — supply approximate 2.5 million sq ft of office space on the market. In
order to "encourage" utilization of those space and as a gesture to promote
technological development, the Government may pitch the monthly rental at $10
per sq ft below market rent. The face value of the subsidy is therefore $300
million per annum. However, this apparently "minor" subsidy could trigger off
a colossal loss to the property sector.

At the end of 2002, the total office space in Hong Kong was about 150
million sq ft. If the property investors who provide this space wish to compete
against the government-subsidized premises and cut their rental levels by $10 per
sq ft as well, they will suffer a revenue loss of $18 billion per year. For $300
million, we have to suffer $18 billion. This is very destructive.

The loss in revenue would bring about significant destruction of wealth for
property investors. Assuming revenue loss of $18 billion and using a P/E ratio
of 20 for calculation, the property investors' capital would have diminished by
$360 billion! And when the rental market is depressed, these investors'
businesses will suffer, and their capital will be destroyed. The chained effect
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will have serious impact on the community and the Government's revenue. The
picture, ladies and gentlemen, is a very grim one indeed.

Exactly because of the problems discussed, in the long run, the policy of
using land to subsidize commercially operated infrastructural projects is not
sustainable.  The policy is effective only when the land price is high.
Nonetheless, a policy of high land price could not be sustained forever. The
property bubble bursted in 1997-98, and we have all learnt our lesson the hard
way.

Unfortunately, the West Kowloon Cultural District (WKCD) has thrown a
spanner in the works. Undoubtedly, we all welcome the Government's
initiative to realize cultural development in Hong Kong, and we believe that
throughout the world, arts and culture require subsidy either from the
Government or through private sector support.  This subsidy should,
nevertheless, be in form of cash, tax allowances or other incentives, but not
through the use of land which disrupts the operation of a free market.

Even though the Government denies it, the WKCD is rightly perceived by
property developers, cultural leaders and the public as a real estate development
project exactly like the Cyberport. Numbers indeed speak for themselves: 8
million sq ft of the site will be devoted to commercial and residential use, and
only 4 million sq ft will be allocated to cultural facilities.

As we can see, this project is highly commercial in nature. If so, why
then should the people of Hong Kong subsidize a commercial, real estate
development project? Have we not learnt our lessons in the past? The
destruction of wealth caused by subsidizing the technology sector and railway
companies is still being felt, and there is the very real and imminent danger of
history repeating itself. The Administration may deny it, but it is clearly
apparent that the WKCD is a real estate development.

The WKCD case shows that the Government's policy is unclear and
unstable. This is not conducive to sustaining public confidence and market
stability. = The Government should restate its intention by completely
disengaging itself from the property market and clearly annunciate its firm
commitment to plug leakages in the system.

REEHR: omEaMEE » (RFSERE T -



LEE — 2004 6 A 16 H
136 LEGISLATIVE COUNCIL — 16 June 2004

MR ABRAHAM SHEK: The Government should regain control over the
supply of land. Thank you.

ERREADAOBROT -

“That, as land is a precious asset possessed by all people of Hong Kong
and is also an important source of revenue for the Government, and given
that the West Kowloon Cultural District development project involves
substantial subsidy in the form of 40 hectares of land (as large as 50
standard soccer pitches), this Council urges the Administration to
critically review its policy, which is a remnant of the colonial era, of
subsidizing commercially operated infrastructural projects in the form of
land, based on the principle that, apart from ensuring an adequate supply
of land for public housing development, the supply of land should be
determined by the market according to demands and prices, in order that
the Government can, through fair market competition, gain the maximum
financial benefits, avoid disorderly development and the loss of public
funds, safeguard public interest and maintain market stability.”
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MR ABRAHAM SHEK: Madam President, I support the Honourable IP
Kwok-him's proposed amendment which seeks to explain more clearly the
conditions under which land should be given away as a subsidy. In particular,
he suggested that an adequate supply of land must be ensured for developments
compatible with public interests. This was also my original intention, and he
enhanced the wording further. I agree with this principle. Along with public
housing, there are other non-commercial infrastructural projects, such as schools,
hospitals and even churches, which are essential to the community and could
only be built on subsidized land.

As regards Mr WONG Sing-chi's amendment, I have listened to him, and
to his arguments, carefully. His amendment has two parts. He further
identified the institutions, such as the Mass Transit Railway Corporation, the
Kowloon-Canton Railway Corporation, and the Airport Authority, which I fully
support. However, as regards the requirements for such projects to be put to
the Legislative Council for scrutiny and approval, this is something which I
cannot accept because this would be in violation of the Basic Law. However, I
think he has explained very clearly, and his party member Mr HO Chun-yan has
made further explanation on the aspect of that particular request. Nonetheless,
because of the wording of that particular amendment, I cannot support it.
Thank you.
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“To add "and other developments compatible with the public interest"
after "public housing development".”
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“To add "and commercially operated infrastructural projects, including
those involving land grants to public corporations such as the Kowloon-
Canton Railway Corporation, MTR Corporation Limited and Airport
Authority, should be subject to the approval of the Legislative Council,"
after "demands and prices,"; to add "open and" after "through"; to delete

"and" after "avoid disorderly development" and substitute with ","; and
to add "as well as disposal of land at low prices" after "the loss of public
funds".”
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Mr WONG Sing-chi rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, four were in favour of the amendment, 15
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 19 were
present, eight were in favour of the amendment and 10 against it. Since the
question was not agreed by a majority of each of the two groups of Members
present, she therefore declared that the amendment was negatived.
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PROMOTING HONG KONG AS A WORLD-CLASS FINANCIAL
SERVICES AND ASSET MANAGEMENT CENTRE
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Adjourned accordingly at twenty-three minutes past Nine o 'clock.
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Annex

INLAND REVENUE (AMENDMENT) BILL 2000

COMMITTEE STAGE

Amendments to be moved by the Secretary for Financial Services
and the Treasur

Clause Amendment Proposed
2 (@) In subclause (1), by deleting "Section" and substituting

"Subject to subsection (4), section".

(b) In subclause (3), by deleting "2001/02" and substituting
"2004/05".

(c) By adding -

"(4) Section 4 (in so far as it relates to
section 12(6)(c)(ii1) and (f) of the Inland Revenue
Ordinance (Cap. 112)) applies in relation to the year
of assessment 2004/05 and to all subsequent years of
assessment.

®)) Section 20A -

(@) subject to paragraph (b),
applies in relation to the year of
assessment 2004/05 and to all
subsequent years of
assessment;

(b) in so far as it relates to item 17
of Schedule 13 to the
Inland Revenue Ordinance
(Cap. 112), applies in relation
to the year of assessment in
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which section 5(1)(e) of
the Legal Practitioners
(Amendment) Ordinance 1998
27 of 1998) comes into
operation and to all subsequent
years of assessment.".

4 In the proposed section 12(6) -
(a) by deleting paragraph (b)(i1) and substituting -

"(i1) fees in respect of an examination set
by an education provider or a trade,
professional or business association,
and undertaken by the taxpayer to
gain or maintain qualifications for use
in any employment,";

(b)  in paragraph (c) -
(1)  in subparagraph (i), by deleting "or";

(i) in subparagraph (i), by deleting "for its

n

members;" and substituting "; or";
(i) by adding -

"(ii1)) a training or development
course accredited or
recognized by an institution
specified in Schedule 13;";

(c) in paragraph (e), by deleting the full stop and
substituting a semicolon;
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Clause Amendment Proposed

(d) by adding -

"(f) the Secretary for Financial Services
and the Treasury may by order
amend Schedule 13.".

6 By deleting the clause and substituting -
"6. Ascertainment of chargeable profits
Section 16 is amended -
(a) 1in subsection (1)(a) -
(i) by repealing "the conditions set out in
subsection (2) are satisfied" and substituting
"the condition for the application of this
paragraph is satisfied under subsection (2),
and subject to subsections (2A), (2B) and
20)";
(i) by repealing "upon" and substituting "on";
(b) in subsection (2) -
(i) by repealing "conditions referred to in
subsection (1)(a) are that -" and substituting
"condition for the application of subsection

(1)(a) is satisfied if -";

(i1) by repealing paragraphs (d), (e) and (f) and
substituting -
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"(d) the money has been borrowed from a
financial institution or an overseas
financial institution;

(e)

the money has been borrowed wholly
and exclusively to finance -

®

(i)

capital expenditure on the
provision of machinery or plant
incurred by the borrower, where
such expenditure qualifies for an
allowance under Part VI; or

the purchase of trading stock by
the borrower, where the trading
stock purchased is used by the
borrower in the production of
profits chargeable to tax under
this Part,

and -

(ii1) the lender is not an associate of

(iv)

the borrower; and

where the lender is a trustee of a
trust estate or a corporation
controlled by such a trustee,
neither the trustee nor the
corporation nor any beneficiary
under the trust is the borrower
or an associate of the borrower;
or
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(f) the borrower is a corporation and the

deduction claimed is in respect of
interest payable by it -

®

(ii)

on debentures listed on a
stock exchange in Hong Kong
or on any other stock
exchange recognized by the
Commissioner for the purposes
of this subparagraph;

on instruments (other than
debentures described in
subparagraph (1)) -

(A) 1issued bona fide and in the
course of carrying on
business and marketed in
Hong Kong or in a major
financial centre outside
Hong Kong recognized by
the Commissioner for the
purposes of this sub-
subparagraph; or

(B) issued pursuant to
any agreement or
arrangements, where the
issue of an advertisement,
invitation or document in
respect of the agreement or
arrangements has been
authorized by the Securities
and Futures Commission
under section 105 of the
Securities and  Futures
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(iii)

(c) by adding -

Ordinance (Cap. 571),
and the advertisement,
invitation or document has
been issued to the public;
or

on money borrowed from an
associated corporation of the
borrower, where the money
borrowed in the hands of the
associated corporation arises
entirely from the proceeds of an
issue by the  associated
corporation  of  debentures
described in subparagraph (i) or
of instruments described in
subparagraph (ii), in an amount
not exceeding the interest
payable by the associated
corporation to the holders
of such  debentures  or
instruments. ";

"(2A) Where -

(a)

(b)

the condition for the
application of subsection (1)(a)
1s satisfied under subsection

(2)(¢), (d) or (e);

at any time during the basis
period of the borrower for the
year of assessment concerned,
the payment of any sum
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Clause Amendment Proposed

()

payable by way of principal or
interest in respect of the money
borrowed is secured or
guaranteed, whether wholly or
in part and whether directly or
indirectly, by a deposit or loan
made by the borrower or an
associate of the borrower with
or to -

(1) the lender or an associate
of the lender;

(i1)) a financial institution or
an associate of a financial
institution; or

(ii1) an overseas financial
institution or an associate
of an overseas financial
institution; and

any sum payable by way of
interest on the deposit or loan
is not chargeable to tax under
this Ordinance,

the amount of the deduction which, but for this
subsection and subsections (2B) and (2C),
would have been allowed under subsection
(1)(a) for the year of assessment concerned in
respect of sums payable by the borrower by
way of interest on the money borrowed shall be
reduced, having regard to the sum payable by
way of interest on the deposit or loan, by an
amount calculated on such basis as is most
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reasonable  and  appropriate  in  the
circumstances of the case.

(2B) Where -

(a) the condition for  the
application of subsection (1)(a)
is satisfied under subsection
(2)(c), (d) or (e); and

(b) at any time during the basis
period of the borrower for the
year of assessment concerned,
arrangements are in place,
whether between the borrower
and the lender or otherwise,
whereby any sum payable by
way of interest on the money
borrowed or on any part of the
money borrowed is payable,
whether directly or through
any interposed person, to the
borrower or to a person (other
than the lender) who s
connected with the borrower
and in either case the borrower
or the person, as the case may
be, is not an excepted person
as defined in subsection

(2E)(c),

the amount of the deduction which, but for this
subsection and subsections (2A) and (2C),
would have been allowed under subsection
(1)(a) for the year of assessment concerned in
respect of sums payable by the borrower by
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Clause

Amendment Proposed

way of interest on the money borrowed or on
the relevant part of the money borrowed, as the
case may be, shall be reduced by an amount
calculated in accordance with the following
formula -

= >

x C

where: A means the total number of days
during the basis period of the
borrower for the year of
assessment concerned, at the end
of each of which the principal in
respect of the money borrowed or
in respect of the relevant part of
the money borrowed, as the case
may be, is outstanding and the
arrangements are in place;

B means the total number of days
during the basis period of the
borrower for the year of
assessment concerned, at the end
of each of which the principal in
respect of the money borrowed or
in respect of the relevant part of
the money borrowed, as the case
may be, is outstanding; and

C means the total amount of sums
payable by the borrower by way of
interest on the money borrowed or
on the relevant part of the money
borrowed, as the case may be,
which, but for this subsection and
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subsections (2A) and (2C), would

have been

deductible under

subsection (1)(a) for the year of
assessment concerned.

(2C) Subject to subsection (2G), where -

(a)

(b)

the condition for the
application of subsection (1)(a)
1s satisfied under subsection

(2)(f); and

at any time during the basis
period of the borrower for the
year of assessment concerned,
arrangements are in place,
whether between the borrower
and the holders of the
debentures or instruments
concerned or  otherwise,
whereby any sum payable by
way of interest on the
debentures or instruments
concerned or on any interest in
the debentures or instruments
concerned is payable, whether
directly or through any
interposed person, to the
borrower or to a person who is
connected with the borrower
and in either case the borrower
or the person, as the case may
be, is not an excepted person
as defined in subsection

(2F)(c),
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Clause

Amendment Proposed

the amount of the deduction which, but for this
subsection and subsections (2A) and (2B),
would have been allowed under subsection
(1)(a) for the year of assessment concerned in

respect of -

(©)

(d)

(where the condition for the
application of subsection (1)(a)
is satisfied under subsection
2)(f)i) or (1)) the sum
payable by the borrower by
way of interest on the
debentures or instruments
concerned or on the relevant
interest in the debentures or
instruments concerned, as the
case may be; or

(where the condition for the
application of subsection (1)(a)
is satisfied under subsection
(2)(f)(ii1)) the sum payable by
the borrower by way of
interest on money borrowed
from the associated
corporation, being money
arising entirely from the
proceeds of the issue of the
debentures or instruments
concerned or of the relevant
interest in the debentures or
instruments concerned, as the
case may be,
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shall be reduced by an amount calculated in
accordance with the following formula -

=<

xZ

Where: X means the total number of days
during the basis period of the
borrower for the year of
assessment concerned, at the end
of each of which the principal in
respect of the debentures or
instruments concerned or in
respect of the relevant interest in
the debentures or instruments
concerned, as the case may be, is
outstanding and the arrangements
are in place;

Y means the total number of days
during the basis period of the
borrower for the year of
assessment concerned, at the end
of each of which the principal in
respect of the debentures or
instruments concerned or in
respect of the relevant interest in
the debentures or instruments
concerned, as the case may be, is
outstanding; and

Z means the total amount of sums
referred to in paragraph (c) or (d),
as the case may be, which, but for
this subsection and subsections
(2A) and (2B), would have been
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deductible under subsection (1)(a)

the year of assessment

concerned.

(2D) For the purposes of subsection
(2A), if a deposit or loan is made by a trustee of
a trust estate or a corporation controlled by
such a trustee, the deposit or loan shall be
deemed to have been made by each of the
trustee, the corporation and the beneficiary

under the trust.

(2E)

(2B) -

For the purposes of subsection

(@) any reference in  that

subsection to any sum payable
by way of interest on the
money borrowed or on any
part of the money borrowed,
however described, shall be
construed as including a
reference to any sum payable
by way of principal or interest
in respect of any other loan,
where the payment of such
sum is -

(1) secured or guaranteed,
whether wholly or in part
and whether directly or
indirectly, by any sum
payable by way of
principal or interest in
respect of the money
borrowed or in respect of
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any part of the money
borrowed; or

(i1) conditional, whether
wholly or in part and
whether  directly  or
indirectly, on the payment
of any sum payable by
way of principal or
interest in respect of the
money borrowed or in
respect of any part of the
money borrowed,;

(b) if any sum payable by way of

(©)

interest on the money
borrowed or on any part of the
money borrowed, as construed
in accordance with paragraph
(a), 1is payable, whether
directly or through any
interposed person, to a trustee
of a trust estate or a
corporation controlled by such
a trustee, such sum shall be
deemed to be so payable to
each of the trustee, the
corporation and the beneficiary
under the trust; and

"excepted person" (ff:4h A1)
means -

(1) a person who is
chargeable to tax under
this Ordinance in respect
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(i)

of any sum payable by
way of interest on the
money borrowed or on
any part of the money
borrowed, as construed
in  accordance  with
paragraph (a);

in the case of a person
(other than the lender)
who is connected with the
borrower -

(A) a person who is
entitled to any sum
referred to in
subparagraph (i) in
the capacity of -

(I) a person acting
as a trustee of a
trust estate or
holding
property
belonging  to
others pursuant
to the terms of a
contract, where
the person is
not beneficially
entitled to the
sum in
question;

(IT) a beneficiary of
a unit trust to
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which  section
26A (1A) (a) (i)
or (ii) applies,
where the sum
in question 1is
payable to a
trustee of the
unit  trust in
respect of a
specified

investment

scheme referred
to iIn section
26A(1A)(b); or

a member of a
retirement
scheme which
is either a
recognized
retirement
scheme or a
substantially
similar
retirement
scheme
established
outside ~ Hong
Kong,  where
the
Commissioner
is satisfied that
the latter
scheme
complies with
the
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(2F)
20) -

requirements of
a  supervisory
authority within
an  acceptable
regulatory
regime;

(B) a public body;

(C) a body corporate,
where the
Government  owns
beneficially  more
than half in nominal
value of the issued
share capital of that
body corporate for
the time being; or

(D) a financial institution
or an  overseas
financial institution.

For the purposes of subsection

(@) any reference in  that

subsection to any sum payable
by way of interest on the
debentures or instruments
concerned or on any interest in
the debentures or instruments
concerned, however
described, shall be construed
as including a reference to any
sum payable by way of
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principal or interest in respect
of any other loan, where the
payment of such sum is -

®

(i)

secured or guaranteed,
whether wholly or in part
and whether directly or
indirectly, by any sum
payable by way of
principal or interest in
respect of the debentures
or instruments concerned
or in respect of any
interest in the debentures
or instruments concerned;
or

conditional, whether
wholly or in part and
whether  directly  or
indirectly, on the payment
of any sum payable by
way of principal or
interest in respect of the
debentures or instruments
concerned or in respect of
any interest in the
debentures or instruments
concerned;

(b) if any sum payable by way of
interest on the debentures or
instruments concerned or on
any interest in the debentures
or instruments concerned, as
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(©)

construed in accordance with
paragraph (a), 1is payable,
whether directly or through
any interposed person, to a
trustee of a trust estate or a
corporation controlled by such
a trustee, such sum shall be
deemed to be so payable to
each of the trustee, the
corporation and the beneficiary
under the trust; and

"excepted person" (ff:4h A1)
means -

(1) a person who is
chargeable to tax under
this Ordinance in respect
of any sum payable by
way of interest on the
debentures or instruments
concerned or on any
interest in the debentures
or instruments concerned,

as construed in
accordance with
paragraph (a);

(1) in the case of a person
who is connected with the
borrower -

(A) a person who is
entitled to any sum
referred to in
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subparagraph (i) in
the capacity of -

@

(1)

a person acting
as a trustee of a
trust estate or
holding
property
belonging  to
others pursuant
to the terms of a
contract, where
the person is
not beneficially
entitled to the
sum in
question;

a beneficiary of
a unit trust to
which  section
26A(1A)(a)(1)
or (ii) applies,
where the sum
in question 1is
payable to a
trustee of the
unit trust in
respect of a
specified
investment
scheme referred
to in section
26A(1A)(b); or
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() a member of a
retirement
scheme which
is either a
recognized
retirement
scheme or a
substantially
similar
retirement
scheme
established
outside ~ Hong
Kong,  where

the
Commissioner
is satisfied that
the latter
scheme
complies with
the

requirements of
a  supervisory
authority within
an  acceptable
regulatory
regime;

(B) a public body;

(C) a body corporate,
where the
Government  owns
beneficially  more
than half in nominal
value of the issued
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share capital of that
body corporate for
the time being; or

(D) a financial institution
or an  overseas
financial institution.

(2G) Subsection (2C) shall not apply
where under the relevant arrangements, the
relevant sum payable by way of interest on the
debentures or instruments concerned or on any
interest in the debentures or instruments
concerned is payable to a market maker who, in
the ordinary course of conduct of his trade,
profession or business in respect of market
making, holds such debentures or instruments
or such interest for the purpose of providing
liquidity thereof.

(2H) In subsection (2G), "market maker"
(7 2% #£ % ) means a person who -

(a) 1is licensed or registered for
dealing in securities under the
Securities and Futures
Ordinance (Cap. 571) or
authorized to do so by a
regulatory authority in a major
financial centre outside Hong
Kong recognized by the
Commissioner for the
purposes of subsection

2)(H(1)(A);
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(b)

(©)

(d) in subsection (3) -

(1) by repealing

in the ordinary course of
conduct of  his trade,
profession or business in
respect of market making
holds himself out as being
willing to buy and sell
securities for his own account
and on a regular basis; and

is actively involved in market
making in securities issued by
a wide range of unrelated
institutions.";

"subsection (2) and this

subsection" and substituting "this section";

(i) by repealing the definitions of "control" and

"debentures";

(iii) in the definition of "overseas financial
institution", by repealing "subsection (2)"
and substituting "this section";

(e) by adding -

"(3A) In this section -

(a)

a corporation shall be regarded
as being controlled by a person
if the person has the power to
secure -
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(b)

(1) by means of the holding
of shares or the
possession  of  voting
power in or in relation to
that or any other
corporation; or

(1) by virtue of any power
conferred by the articles
of association or any
other document regulating
that or any  other
corporation,

that the affairs of the first-
mentioned corporation  are
conducted in accordance with
his wishes; and

a person (other than a
corporation) shall be regarded
as being controlled by another
person if the first-mentioned
person is accustomed or under
an obligation, whether express
or implied, and whether or not
enforceable or intended to be
enforceable by legal
proceedings, to act, in relation
to his investment or business
affairs, in accordance with the
directions, instructions or
wishes of that other person.
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(3B) In this section, a person shall be
regarded as being connected with a borrower if
the person is -

(@) an associated corporation of
the borrower;

(b) a person (other than a

corporation) -
(i) who controls the
borrower;

(1) who is controlled by the
borrower; or

(ii1)) who is under the control
of the same person as is
the borrower.";

(f) in subsection (4), by repealing "subsection (2)"
and substituting "this section";

(g) by adding -

"(5A) The amendments made to this
section by section 6(a), (b), (c), (d), (e) and (f)
of the Inland Revenue (Amendment) Ordinance
2004 ( of 2004) ("the Amendment
Ordinance") do not apply to sums described in
subsection (1)(a) which were incurred -

(a) before the commencement of
the Amendment Ordinance;
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(b) under a transaction which was
the subject of an application
for advance clearance made to
the = Commissioner  before
1 April 1998, and the
Commissioner has before the
commencement of the
Amendment Ordinance
expressed the opinion that the
transaction would not fall
within the terms of section
61A; or

(c) under an arrangement which
was the subject of an
application made to the
Commissioner under section
88A, and the Commissioner
has before the commencement
of the Amendment Ordinance
made a ruling under that
section that the arrangement
would not fall within the terms
of section 61A.".".

(@) In paragraph (b) -

(1)  in subparagraph (ii), by deleting the full stop at the
end and substituting a semicolon;

(ii) by adding -

"(ii1) in paragraph (b)(i), by repealing "in
which this section commences" and
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substituting "commencing on
1 April 1998";".

(b) By adding -

"(c) 1in subsection 4), by repealing
"commencement of this section" and
substituting "commencement of the Inland
Revenue (Amendment) (No. 2) Ordinance
1998 (32 of 1998)".".

(a) By deleting paragraph (a)(i) and substituting -

"(i) by repealing everything after "in relation to"
and before the proviso and substituting -

"a commercial building or structure -

(1)  subject to subparagraph (ii),
means the amount of the
capital expenditure incurred
on the construction of the
building or structure
reduced by -

(A) the amount of any

initial allowance
made under section
34(1);

(B) the amount of any
annual allowance

made under section
33A or 34(2):
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(i)

(C) the amount of any
balancing allowance
made under section
35, or under section
33B or 35 that was in
force  immediately
before the
commencement  of
the Inland Revenue
(Amendment)
Ordinance 2004
( of 2004);

and increased by the
amount of any balancing
charge made under section
35, or under section 33B or
35 that was in force
immediately before the
commencement of  the
Inland Revenue
(Amendment)  Ordinance
2004 ( of 2004); or

where the building or
structure is a building or
structure to which section
33A(4) applies, means the
amount of the capital
expenditure incurred on the
construction of the building
or structure as determined
under section 33A(4)(a)
reduced by -
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(A) the amount of any

(B)

(©)

initial allowance
made under section
34(1) in respect of
any year of
assessment
commencing on or
after 1 April 1998;

the amount of any
annual allowance
made under section
33A or 34(2) in
respect of any year of
assessment
commencing on oOr
after 1 April 1998;

the amount of any
balancing allowance
made under section
35, or under section
33B or 35 that was in
force  immediately
before the
commencement  of
the Inland Revenue

(Amendment)
Ordinance 2004
( of 2004), in

respect of any year of
assessment
commencing on or
after 1 April 1998,



LEE — 2004F 6 A 16 H

238 LEGISLATIVE COUNCIL — 16 June 2004
Clause Amendment Proposed

(b)

In paragraph (b)(i),

and increased by the
amount of any balancing
charge made under section
35, or under section 33B or
35 that was in force
immediately before the
commencement of  the

Inland Revenue
(Amendment)  Ordinance
2004 ( of 2004), in

respect of any year of
assessment commencing on
or after 1 April 1998:";".

by deleting everything after

"substituting -" and substituting -

(i)

(ii)

(iii)

the amount of any initial allowance made
under section 34(1);

the amount of any annual allowance made
under section 33A or 34(2);

the amount of any balancing allowance
made under section 35, or under section
33B or 35 that was in force immediately
before the commencement of the Inland
Revenue (Amendment) Ordinance 2004
of 2004),

and increased by the amount of any balancing
charge made under section 35, or under section
33B or 35 that was in force immediately before the

commencement
(Amendment) Ordinance 2004 (

the Inland Revenue
of 2004):";".
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In the proposed section 68(9A), by deleting "The Secretary for the
Treasury" and substituting "The Secretary for Financial Services
and the Treasury".

In the proposed section 69(1A), by deleting "The Secretary for the
Treasury" and substituting "The Secretary for Financial Services
and the Treasury".

By adding -
"16A. Section added
The following is added -

"7T0AA. Revision of assessment due to
commencement of section 4
or 8 of Inland Revenue
(Amendment) Ordinance
2004

(1) Notwithstanding any other
provisions of this Ordinance, if, upon application
in respect of a year of assessment ("the relevant
year") that expires before the date of
commencement of section 4 or 8 of the Inland
Revenue (Amendment) Ordinance 2004 ( of
2004) made within 12 months after that date, or
within 6 years after the end of the relevant year,
whichever is the later, it is established to the
satisfaction of an assessor that the tax charged for
the relevant year is excessive solely by reason of
the commencement of that section, the assessor
shall revise the assessment for the relevant year.
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(2)  Where an assessor refuses to revise
an assessment in accordance with an application
under this section, he shall give notice thereof in
writing to the person who made such application
and such person shall thereupon have the same
rights of objection and appeal under this Part as if
such notice of refusal were a notice of

nn

assessment. . ".

In the proposed section 82B(1A), by deleting "1 April 2001" and
substituting "the commencement of the Inland Revenue
(Amendment) Ordinance 2004 ( of 2004)".

By adding immediately before the heading "Consequential
Amendments" -
"20A. Schedule 13 added
The following is added -
"SCHEDULE 13 [s. 12]
INSTITUTIONS THAT MAY ACCREDIT OR RECOGNIZE
TRAINING OR DEVELOPMENT COURSES FOR THE
PURPOSE OF SECTION 12(6)(c)(ii)
Item Institution
1. The Architects Registration Board established by

section 4 of the Architects Registration
Ordinance (Cap. 408)
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The Chinese Medicine Council of Hong Kong
established by section 3 of the Chinese Medicine
Ordinance (Cap. 549)

The Chiropractors Council established by section
3 of the Chiropractors Registration Ordinance
(Cap. 428)

The Construction Industry Training Authority
established by section 4 of the Industrial Training
(Construction Industry) Ordinance (Cap. 317)

The Dental Council of Hong Kong established by
section 4 of the Dentists Registration Ordinance
(Cap. 156)

The Engineers Registration Board established by
section 3 of the Engineers Registration
Ordinance (Cap. 409)

The Estate Agents Authority established by

section 4 of the Estate Agents Ordinance
(Cap. 511)

The Hong Kong Academy of Medicine
established by section 3 of the Hong Kong
Academy of Medicine Ordinance (Cap. 419)

The Hong Kong Bar Association referred to in
section 2(1) of the Legal Practitioners Ordinance
(Cap. 159)

The Hong Kong Institute of Architects
incorporated by section 3 of The Hong Kong
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11.

12.

13.

14.

15.

16.

17.

Institute of Architects Incorporation Ordinance
(Cap. 1147)

The Hong Kong Institution of Engineers
incorporated by section 3 of The Hong Kong
Institution of Engineers Ordinance (Cap. 1105)

The Hong Kong Institute of Housing
incorporated by section 3 of The Hong Kong
Institute of Housing Ordinance (Cap. 507)

The Hong Kong Institute of Landscape
Architects incorporated by section 3 of The
Hong Kong Institute of Landscape Architects
Incorporation Ordinance (Cap. 1162)

The Hong Kong Institute of Planners
incorporated by section 3 of The Hong Kong
Institute of Planners Incorporation Ordinance
(Cap. 1153)

The Hong Kong Institute of Surveyors
incorporated by section 3 of The Hong Kong
Institute of Surveyors Ordinance (Cap. 1148)

The Hong Kong Society of Accountants
incorporated by section 3 of the Professional
Accountants Ordinance (Cap. 50)

The Hong Kong Society of Notaries referred to
in section 2(1) of the Legal Practitioners
Ordinance (Cap. 159) as amended by section
5(1)(e) of the Legal Practitioners (Amendment)
Ordinance 1998 (27 of 1998)
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19.

20.

21.

22.

23.

24.

25.

26.

Amendment Proposed

The Housing Managers Registration Board
established by section 3 of the Housing Managers
Registration Ordinance (Cap. 550)

The Land Surveyors Registration Committee
appointed under section 6 of the Land Survey
Ordinance (Cap. 473)

The Landscape Architects Registration Board
established by section 3 of the Landscape
Architects Registration Ordinance (Cap. 516)

The Law Society of Hong Kong referred to in
section 2(1) of the Legal Practitioners Ordinance
(Cap. 159)

The Medical Council of Hong Kong established
by section 3 of the Medical Registration
Ordinance (Cap. 161)

The Medical Laboratory Technologists Board

established by section 5 of the Supplementary
Medical Professions Ordinance (Cap. 359)

The Midwives Council of Hong Kong established
by section 3 of the Midwives Registration
Ordinance (Cap. 162)

The Nursing Council of Hong Kong established
by section 3 of the Nurses Registration
Ordinance (Cap. 164)

The Occupational Therapists Board established
by section 5 of the Supplementary Medical
Professions Ordinance (Cap. 359)
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27.

28.

29.

30.

31.

32.

33.

34.

35.

The Optometrists Board established by section 5
of the Supplementary Medical Professions
Ordinance (Cap. 359)

The Pharmacy and Poisons Board established by
section 3 of the Pharmacy and Poisons Ordinance
(Cap. 138)

The Physiotherapists Board established by
section 5 of the Supplementary Medical
Professions Ordinance (Cap. 359)

The Planners Registration Board established by
section 3 of the Planners Registration Ordinance
(Cap. 418)

The Radiographers Board established by
section 5 of the Supplementary Medical
Professions Ordinance (Cap. 359)

The Security and Guarding Services Industry
Authority established by section 4 of the Security
and Guarding Services Ordinance (Cap. 460)

The Social Workers Registration Board
established by section 4 of the Social Workers
Registration Ordinance (Cap. 505)

The Surveyors Registration Board established by
section 3 of the Surveyors Registration
Ordinance (Cap. 417)

The Travel Industry Council of Hong Kong
referred to in section 32A(1) of the Travel
Agents Ordinance (Cap. 218)
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36. The Veterinary Surgeons Board established by
section 3 of the Veterinary Surgeons Registration
Ordinance (Cap. 529)

37. The Vocational Training Council established by
section 4 of the Vocational Training Council
Ordinance (Cap. 1130)".".

23 By deleting everything after "substituting” and substituting
""where the condition for the application of section 16(1)(a) of the
Ordinance is satisfied under section 16(2)(c), (d) or (e) of the

"nn

Ordinance and section 16(2A) of the Ordinance does not apply".".



