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Friday, 2 July 2004
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Second Reading of Bills

REFEE_EBRE®
Resumption of Second Reading Debate on Bills
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WASTE DISPOSAL (AMENDMENT) (NO. 2) BILL 2003
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Resumption of debate on Second Reading which was moved on 17
December 2003
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MR ABRAHAM SHEK: Madam Chairman, the Real Estate and Construction
Constituency which | represent has been very supportive of the measures which
reduce construction waste and arrest the rapid depletion of our limited landfill
capacity, and has therefore given its support to the passage of this Bill.

| am very happy to hear earlier that the Secretary has given a number of
positive measures which will form the very solid foundation in seeking the
support and co-operation of the Real Estate and Construction Constituency in
arresting this problem. However, the Constituency does realize that even with
the passage of this Bill today, the legislative process of scrutinizing the policy
proposal will certainly not end.

The present Bill does provide a statutory basis for introducing the
charging system, but the implementation details, particularly the charging
mechanism, will be tabled to this Council for further deliberation in the form of
two subsidiary by-laws, namely the Waste Disposal (Designated Waste Disposal
Facility) (Amendment) Regulation 2004, and the Waste Disposal (Charges for
Waste Disposal) Regulation. The Bills Committee for this legislation has
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already recommended that a sub-committee be set up to deal with these by-laws
in the next Legislative Council session.

Considering that it will be several months before the Regulations are
introduced to this Council, | urge the Government to consult the relevant trade
organizations, as the Secretary has earlier stated that she would, to carry out
discussions on this contested issue and make revised proposals to the Bill. In
particular, the Government should consider:

(a)

(b)

Firstly, lowering the levels of landfill and sorting charges, and
waiving the public fill charge. The proposed landfill fee of $125
per ton is unreasonable. It would place heavy burden on the
industry, particularly at this time. Instead, a charge of $60 is
more appropriate. | would urge the Government to consider this
proposal.

Secondly, implementing the charging system under the
Government's waste management plan across the board of the
construction industry, including the private sector. This must be
done.

That is all. Thank you, Madam Chairman.
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MR ABRAHAM SHEK: Madam President, the proposed construction workers
registration scheme is a necessary reform measure to the construction industry.
It is an integral part of the sector's ongoing efforts to establish itself as a
modern, disciplined industry with a quality culture. When the accredited
registration framework is in place, it is hoped the skills of the construction
workers will be objectively benchmarked and substantially upgraded. In the
long term, it will also help the industry gain wider recognition in the
community. The construction sector fully supports this Bill and is of the view
that it should be implemented as early as possible.

Along with contractors" associations, workers® associations and unions,
the Government has been generally supportive of the proposed registration
framework. The most hotly contested issue of the Bill, as the Chairman has
earlier said, remains to be the exemption arrangements for veteran construction
workers (Zf72).

The qualifying period for "senior” workers finally agreed upon by all
parties is six years. To reach this consensus, the trade bodies have made
significant compromises: the construction associations originally proposed a
qualifying period of 15 years, and that was persuaded by the Government to
reduce down to 10 years. During the scrutinizing of the Bill, and under the
intense lobbying from labour unions, the exemption threshold was further
relaxed to the present six years.

Madam President, the present revised qualifying period, along with a
simple assessment test, has sufficiently taken into account the concerns and
interests of workers. It also shows the trade bodies are willing to co-operate
with unions in striking a balance between protecting workers" livelihood and
maintaining work quality. Hence, | feel the present exemption arrangements
should suffice.

To relieve the workers' financial burden, | would also like a grant
subsidy on course fees to be considered. The success of the proposed scheme
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hinges very much on the participation and co-operation of all stakeholders,
including workers, contractors and the Government. Construction workers are
not only key players in the tripartite partnership, but the group most affected by
the introduction of the new scheme. Taking this into account, we must ensure
that adequate assistance is made available to all those in need. The aim should
be to avoid imposing unnecessary financial or psychological pressure on them.

The tabling of today's Bill is a good testimony of the harmonious
working relationship in the construction industry between the workers unions
and the trade associations like HKCA, FEMCA, and so on. Without their
understanding and compromise, the foundation of quality work in the
construction industry would not have been laid.

Now, | would like to pay special thanks to the committee chairman, Mr
CHAN Kwok-keung, whose patience and persuasive power is hard to match
and without which, the Bill would not have seen the light of today.

Also credit must be given to the government officials though they have
been criticized by my colleagues. But | must say that, their behind-the-scene
effort has been able to make it possible for me to act as a bridge between the
trade unions and the trade associations. They have helped considerably.
Madam President, | am very proud to have been a team member of this Bills
Committee, because everybody is working for the good of the industry and for
the workers, and there were no party politics, that | pay my respect to Ms LI
Fung-ying, Mr CHAN Kwok-keung and all the others.

Thank you, Madam President. | support the Bill.

DR RAYMOND HO: | speak to support the Construction Workers
Registration Bill. | was a member of the Bills Committee, and | think we
would agree that we have gone through a very difficult but very challenging
process of the Bills Committee stage. In the past three to four decades, we
have seen very rapid developments of our construction industry in Hong Kong,
and the quality of life, particularly the living conditions of our rapidly
increasing population, has really gone a long way since the '50s. However,
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we can see that we are still expecting even better quality of our construction
work although we have seen a lot of very well-known construction projects
completed. | served on the Construction Industry Training Authority for over
12 years in the past, and we did study the similar construction sector in other
countries and we very much would like to see that the construction industry in
Hong Kong could be upgraded, in order to catch up with not only the
construction techniques, but also the quality of construction work, particularly
at the construction sites. Firstly, we would like to see lowering of our
construction site accident rate, also we would like to see the quality of the
completed work enhanced. Of course, we have to respect the differences
between our construction industry and that of other countries, due to different
conditions and requirements of the particular countries or districts. We would
require very good partnering between different parties. In order to ensure that
we can achieve this objective of partnering between employers, workers,
professionals, and the Government, we have implemented a lot of legislation in
the past to speed up the upgrading of our construction industry. And this Bill
Is one of the Bills that we have studied and approved in this Chamber. In the
beginning, of course, there were a lot of differences between the requirement of
the standards of workers before they could be given exemption. As we saw in
the beginning of the Bills Committee stage, there were a lot of arguments, a lot
of rather heated arguments. | think this was a very healthy process, at least in
the end, we could see the Government receive a lot of co-operation from the
different sectors of the industry, resulting in, | would say, very reasonable
compromises, and hence we are able to discuss this Bill this morning.

Personally, | feel that everybody in any industry should give enough time
for him or her to upgrade himself or herself in the work that he or she is doing.
Even professionals in the engineering sector now have to at least attend 30
hours of continuous professional development every year, if we wish to renew
our membership at the end of the year. Whether or not we are 50, or even in
the age of 90, we still have to complete this requirement. So we think that, for
the veteran workers, equally they should attend some essential lessons. | am
not saying that they have to attend some written tests because that would pose
difficulties to some of them, but to give them additional knowledge or some
knowledge that could upgrade the quality of their work or help reduce the
accident rate, or even help them teach the younger generation if they have
already been in the industry for some time or if they have already been senior
members in the industry. | think they should welcome this opportunity, so in
the end, the minimum requirement of this kind of courses or lessons required
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for them to prove that they deserve this exemption was reached as a kind of
conclusion in the discussions at the Bills Committee stage. | particularly like
to say that only because of the very hard effort of our government officials led
by Ir CS WAI (& & k) who is sitting at the other side of the Chamber that
we were able to speed up in the whole process in reaching this very happy and
pleasant conclusion. Also of course, in the beginning of the discussion on the
Bill, I stressed strongly that the participation of professionals in the industry in
the implementation of this registration work was essential, particularly the
members of the representation from the Hong Kong Institution of Engineers.
This was in the end accepted by the Bills Committee.

So all in all, I would like to conclude by saying that going through the
process of scrutinizing this proposed Bill on the registration of construction
workers, we all have learned or picked up good experiences in this type of
proposed legislation which could cause a lot of differences in opinions in
different sectors involved. And in future | do hope and as already mentioned
by some of the colleagues here, the Government would really study the whole
thing more thoroughly by having thorough consultation with the respective
sectors before the Government puts forward legislation for approval or scrutiny
to the Legislative Council. Madam President, | so submit and support the
Second Reading of the Bill.
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RERRATH 2003 F 12 A 10 HEZNWEAER _FEE
Resumption of debate on Second Reading which was moved on 10
December 2003
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam President, first of all, | would like to thank those Members who have
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just spoken on this Bill. 1 would also like to take this opportunity to express
my heartfelt gratitude to the Honourable SIN Chung-kai, Chairman of the Bills
Committee, and all other Bills Committee members for contributing time and
efforts to the scrutiny of this Bill in the past several months. They have
offered invaluable advice for refining the Bill to help clarify our policy intent of
some provisions, and make appropriate administrative arrangements for the
smooth and effective operation of the future statutory oversight regime.

A robust financial market infrastructure is essential to maintaining Hong
Kong's position as an international financial centre. The Hong Kong
Monetary Authority (HKMA) has been making much effort to promote the
development of our financial infrastructure, with particular emphasis on the
clearing and settlement systems for funds and securities. It fosters the
development of local and regional clearing and settlement systems to
accommodate market needs on the one hand, and sets up an oversight regime
for important clearing and settlement systems to ensure their safe and efficient
operation on the other.

At present, under the Securities and Futures Ordinance (SFO), a clearing
and settlement system operated by a recognized clearing house is subject to the
regulation of the Securities and Futures Commission (SFC). There are
however no express legal provisions for the oversight of other important
clearing and settlement systems in Hong Kong, and for the finality of
settlements effected through clearing and settlement systems outside the
purview of the SFO to protect settled transactions from insolvency and other
laws of Hong Kong and overseas. The International Monetary Fund, in its
assessment of our financial system last year, recommended that we should
provide statutory backing for the oversight of important clearing and settlement
systems, and legislate to ensure that such systems enjoy finality of settlements.

It was for achieving these two objectives that the Administration
introduced the Clearing and Settlement Systems Bill into the Legislative Council
last year. The Bill would also facilitate the admission of the Hong Kong
Dollar into the Continuous Linked Settlement System (CLS). The CLS is a
global clearing and settlement system for cross-border foreign exchange
transactions. Eleven major international currencies, including the US Dollar,
Euro, Sterling and Yen, have already been admitted into the system. Our aim
Is to have the Hong Kong Dollar admitted into the CLS within this year to



rE — 2004F 7R 2H
LEGISLATIVE COUNCIL — 2 July 2004 297

enhance the efficiency in clearing and settling cross-border foreign exchange
transactions in Hong Kong dollars, thus strengthening our position as an
international financial centre. In line with its standing policy, the CLS
requires, as a precondition of entry, that the laws of Hong Kong provide for
settlement finality.

According to the Bill, the Monetary Authority may designate for the
purposes of the Bill any clearing and settlement system which is in operation in
Hong Kong or accepts for clearing or settlement transfer orders denominated in
Hong Kong dollars, and if the system's proper functioning is material to the
monetary or financial stability of Hong Kong or to the functioning of Hong
Kong as an international financial centre. Among the important clearing and
settlement systems in Hong Kong, some, such as the Hong Kong Dollar
Clearing House Automated Transfer System (HKD CHATS) and the Central
Moneymarkets Unit (CMU), are owned or operated by the HKMA. The Bills
Committee has expressed concerns about whether there would be a role conflict
when the HKMA conducts oversight of such systems.

As a matter of fact, the HKMA has proposed to strengthen its
institutional arrangements in this regard. By redeployment of existing
resources, a new Policy and Oversight Division has been set up to formulate
payment systems oversight policy, develop oversight guidelines and perform the
day-to-day oversight functions. This new division operates independently
from the existing division responsible for the operation of the HKD CHATS and
the CMU. The operational procedures of the new division are also subject to
compliance checks by the HKMA's Internal Audit Division. In other words,
in overseeing designated clearing and settlement systems, the HKMA will
ensure that appropriate measures are taken to segregate the oversight and
operation divisions. This is in line with the practice in other advanced
economies. Furthermore, the HKMA's statutory oversight powers will be
subject to checks and balances by the appeals mechanism under the Bill as well
as by market participants.

Notwithstanding the arrangements and the various checks and balances
just mentioned, to further avoid any perceived or potential conflict of the
HKMA's roles as an overseer as well as a system operator, we have accepted
the Bills Committee's suggestion to set up an independent process review
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committee. The committee is to review whether the HKMA, in overseeing
systems which it owns or operates, has adopted the same standards applied to
other systems and has adhered to the due process in enforcing compliance with
such standards. The chairman and members of the committee will be
independent persons to be appointed by the Chief Executive. The committee,
after considering the abovementioned issues, has to prepare reports to the
Financial Secretary, who shall then cause the reports to be published in the
interests of transparency and accountability. We believe that by establishing
this process review committee, the market will be even more confident in the
new oversight regime under this Bill.

| mentioned at the beginning that some clearing and settlement systems
are currently under the supervision of the SFC. To avoid regulatory overlap
between the HKMA and the SFC, the Bill stipulates that the Monetary
Authority's power to designate does not cover a recognized clearing house
under the SFO or a clearing and settlement system which is operated by a
recognized clearing house under the SFO. However, the Hong Kong
Exchanges and Clearing Limited (HKEX) notes that the Hong Kong Securities
Clearing Company Limited (HKSCC), its wholly-owned subsidiary, is a
recognized clearing house under the SFO and also a participant in the HKMA's
CMU. The HKEXx is concerned about the possibility that the regulatory
requirements imposed on the HKSCC by the SFC under the SFO and by the
HKMA under the Bill might be incompatible, thus putting the HKSCC in a
difficult position.

We have explained to the HKEX that the oversight regime proposed under
the Bill would not result in regulatory overlap between the HKMA and the SFC.
This is because the regulatory requirements in this Bill are primarily imposed
on a system operator or settlement institution rather than a participant in a
designated system. At present, we also do not envisage any specific scenario
in which such regulatory overlap will arise. Notwithstanding this, we
appreciate that there should be a reliable arrangement amongst the concerned
parties to minimize any possible regulatory overlap and avoid the introduction
of any incompatible regulatory requirement which makes it impossible for the
HKSCC to comply with. In this regard, the HKMA has undertaken to consult
the SFC, as appropriate, on rules to be promulgated under the Bill for
governing designated systems in which the HKSCC is a participant. The SFC
also agrees to consult the HKMA in similar circumstances. The HKMA and
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the SFC agree to enter into a memorandum of understanding to set out the
relevant consultation procedures. In addition, the HKEx's Risk Management
Committee, membership of which includes senior executives from the HKMA
and the SFC, would be an appropriate forum to discuss these issues where
necessary. All these arrangements would have addressed the HKEX's concern
and we are glad to note that the HKEx welcomes the arrangements.

The Bills Committee has also deliberated on the extra-territorial
application of the Bill. Taking into account the Bills Committee's advice, we
have proposed to add new provisions to set out such application clearly. In
general, the Bill has extra-territorial application only to the extent that the
Monetary Authority may for the purposes of the Bill designate a clearing and
settlement system if it accepts for clearing or settlement transfer orders
denominated in Hong Kong dollars and meets the criteria for designation, no
matter whether the system is in operation in Hong Kong or overseas. The
general provisions under the Bill apply to systems both in Hong Kong and
overseas as long as they are eligible for designation or are designated. Such
extra-territorial application is required for the HKMA to ensure that the safety
and efficiency of designated systems, regardless of where they operate, are up
to the required standards. This provides a level playing field between local
and overseas systems. It also avoids systems moving Hong Kong
dollar-denominated clearing and settlement activities outside Hong Kong to get
out of the HKMA'"s oversight. Certainly, for overseeing overseas systems, the
HKMA would need to co-operate with the relevant home supervisors.

Madam President, besides the several policy issues | just referred to, the
Bills Committee has also gone through all the relevant provisions of the Bill and
the stakeholders® comments with us in detail. | will be moving a number of
Committee stage amendments shortly on the basis of the consensus reached on
the drafting of the Bill. As the enactment of this Bill will facilitate the
development of the financial market infrastructure and strengthen the position
of Hong Kong as an international financial centre, | hope all Members would
support the Bill and my Committee stage amendments to be moved.

Lastly, | wish to thank all those parties who have provided comments on
the Bill, and the Legislative Council Secretariat for the professional advice and
efficient support rendered to us.
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Thank you, Madam President.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move the deletion of clause 31 and amendments to other
clauses and the heading read out just now. Details of the amendments have
been set out in the documents distributed to Members. | would like to give a
brief account of the key amendments proposed.

The following amendments relate mainly to the proposed designation and
oversight regime which include relevant offence provisions and their appeals
mechanism. The Bills Committee notes that under clause 39, a person who
without reasonable excuse contravenes clause 5(2), that is, a system operator or
settlement institution who fails to inform the Monetary Authority after change
of his particulars within the specific time limit commits an offence. The
convicted offender is liable to a fine of $400,000 and to imprisonment for two
years. The Bills Committee considered it too harsh to impose imprisonment
for this offence. We appreciate the Bills Committee’s concern and is moving
an amendment to clause 39 to remove the imprisonment penalty for
contravention of clause 5(2).

On clause 37, we agree with the Bills Committee's suggestion to move an
amendment to provide that the lodging of an appeal to the Court of Appeal does
not by itself operate as a stay of execution of a determination of the Clearing
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and Settlement Systems Appeals Tribunal, unless the Court of Appeal otherwise
orders.

Clause 46 stipulates that where an officer of a corporation aided or
caused the corportion to commit an offence under special circumstances, the
officer bears personal liability to alleviate the concerns of some relevant parties.
We propose to amend clause 46 to improve its clarity, and add the definition of
"officer” in clause 2, which is similar to the definition of the same term in the
Securities and Futures Ordinance (SFO).

Amendments to proposed clause 49 are to allow the disclosure of
information by the Monetary Authority to the process review committee to
facilitate the committee's reviews.

Under clause 53, the Monetary Authority may issue guidelines setting out
the manner in which he proposes to exercise any power conferred to or duty
imposed on him, or to perform any function assigned to him under the Bill.
We concur with the Bills Committee's comment to amend this clause such that
the Monetary Authority is required to consult the system operator and
settlement institution of designated systems before issuing the guidelines. We
volunteer a similar amendment to clause 48, so that the same consultation
requirement applies to the making of regulations by the Monetary Authority.

According to clause 54, systems specified in Schedule 2 to the Bill, the
Hong Kong Dollar Clearing House Automated Transfer System and the Central
Moneymarkets Unit operated by the Monetary Authority are deemed to have
been designated, and a certificate of finality is deemed to have been issued for
each of these systems.

In view of the Bills Committee's view that it may not be appropriate to
exempt this system from the statutory oversight requirement under Part 2 of the
Bill, we propose to delete subclause 3 of clause 54, such that systems operated
by the Monetary Authority are subject to the same requirement.

The following amendments relate mainly to provisions in respect of
settlement finality. If a designated system effects ultimate settlement of a
transfer order and is in compliance with the requirements in the Bill which
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relate mainly to the safety and efficiency of the system, then pursuing to clause
14, the Monetary Authority may issue a certificate of finality to the system.
However, the certificate of finality can be suspended or revoked by the
Monetary Authority under clause 15 if the system fails to meet the conditions
above, or if the system has contravened certain requirements under the Bill.
We accept the Bills Committee’s suggestion to introduce amendments to clauses
14 and 15 to the effect that the Monetary Authority should publish in the
Gazette notice of the issuance, suspension and revocation of a certificate of
finality. This helps to enhance the transparency of the Monetary Authority's
decisions. We also agree with the Bills Committee to amend the two clauses
such that a certificate of finality and a notice of suspension of revocation should
specify the date and time at which they take effect.

Clause 22 provides that the finality provisions in Division 3 of Part 3 of
the Bill do not apply in relation to transfer orders which are entered into a
designated system after a specific point in time. We propose amendments to
improve the clarity of this clause in response to comments from the Continuous
Linked Settlement System (CLS). The Hong Kong Society of Accountants is
concerned that the expression at the beginning of clause 25(1) may in some way
limit or restrict rights to challenge underlying transactions in respect of transfer
orders. To address the Society's concern, and with no objection from the Bills
Committee and the CLS, we propose an amendment to delete the expression in
question.

Adopting the Bills Committee's comment, we also propose to amend
clauses 26 and 27. The amendments seek to provide that a relevant insolvency
office-holder's right to recover gain from a transaction at undervalue between
the two participants and to recover a transfer between two participants giving
unfair preference are exercisable in the case of the making of a directors’
voluntary winding up statement, as in the case of a resolution for voluntary
winding up being made. We accordingly propose similar amendments to
clauses 21, 22 and 23. In addition, we are moving an amendment to clause 2,
to add in the definitions of "directors’ voluntary winding up statement™ and
"resolution for voluntary winding up" for clarity of the relevant provisions.

| hope Members would support the Committee stage amendments.
Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move that the new heading and new clauses read out just
now be read the Second time. These new clauses have been set out in the
documents distributed to Members. | explained the extra-territorial
application of the Bill during the resumption of Second Reading debate.
The new clause 2A seeks to state clearly the application of the Bill in
response to the Bills Committee’s suggestion. The Bills Committee notes
that we should make reference to the Security and Futures Ordinance and
introduce the provision requiring a system operator or settlement institution
of a designated system to make a report on completion of default proceedings.
We have, therefore, proposed the addition of the new clause 27A. The new
clause 57 is introduced as suggested by the Bills Committee to stipulate
clearly which notices published in the Gazette under the Bill are subsidiary
legislation. As regards the new clause 58, it is proposed to make clear that
the Clearing and Settlement Systems Appeals Tribunal is exempted from the
application of sections 5 to 8 of the Electronic Transactions Ordinance.
There was a similar consequential amendment under the Deposit Protection
Scheme Bill passed by the Legislative Council on 5 May this year in relation
to the Deposit Protection Appeals Tribunal. Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move that the new heading and new clauses read out just
now be added to the Bill.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move an amendment to Schedule 1. This Schedule
contains provisions relating to the Clearing and Settlement Systems Appeals
Tribunal, such as the tenure of its Chairman and members as well as sittings.
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I move the amendment to the heading of Schedule 1 for better clarity. Thank
you, Madam Chairman.
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Council then resumed.
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Third Reading of Bills
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CLEARING AND SETTLEMENT SYSTEMS BILL

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam President, the

Clearing and Settlement Systems Bill

has passed through Committee with amendments. | move that this Bill be read
the Third time and do pass.
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Clause

10

Annex |1

WASTE DISPOSAL (AMENDMENT) (NO. 2) BILL 2003

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Environment,

Transport and Works

Amendment Proposed

In the proposed section 16A(4), by deleting "took all steps
reasonably open to him to ensure that an offence would not be
committed” and substituting "had no reason to believe that an
offence would be committed".

In the proposed section 18A(4), by adding *'(a)" after subsection
(1)".

In the proposed section 23EA, by adding after subsection (4) -

"(4A) Where the Director enters any domestic
premises in accordance with a warrant issued under
subsection (4), he shall, if required, produce that
warrant.".

By deleting the proposed section 42 and substituting -
"42. Recovery of charges and other
sums by the Director as

civil debts

The following is recoverable by the Director as a
civil debt due to the Government -
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Clause

Amendment Proposed

(a) any charge or surcharge payable
under this Ordinance;

(b) any amount payable pursuant to an
order made under section 18A(1)(b)
or 23EA(2).".
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Annex 111
CONSTRUCTION WORKERS REGISTRATION BILL
COMMITTEE STAGE

Amendments to be moved by the Secretary for the Environment,
Transport and Works

Clause Amendment Proposed

Long title By deleting "certain kinds of construction work™ and substituting
"'construction operations".

2(1) (@ In the definition of "authorized officer”, by deleting
"60(1)" and substituting "17A(1)".
(b) By deleting the definition of "Complaints Committee".
(c) In the definition of "construction site" -

(i) by deleting "49 and 60(2)(a) and (d)" and
substituting "17B and 17C";

(i)  in the Chinese text -

(A) Dby deleting "7z & T f2 5 " wherever it
appears;

(B) in paragraph (a), by deleting """z & T f2 " ~ .
(d) In the definition of “construction work" -
(i) by deleting "z:& /2 ~ "

(i) by deleting ", except in relation to Part 4";
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Clause Amendment Proposed

(iii) in the Chinese text, in paragraph (a)(ii), by deleting
"fiZ" and substituting "% .

(e) By deleting the definition of "levy inspector”.

(f)  In the definition of "registered construction worker", by
deleting paragraph (c).

(90 In the definitions of "registered general worker",
"registered semi-skilled worker", "registered semi-skilled
worker (provisional)", "registered skilled worker" and
"registered skilled worker (provisional)", by deleting
"currently".

(h) By deleting the definition of "registered skilled worker
(transitional)".

(i) By deleting the definition of '"sub-contractor" and
substituting -

"""sub-contractor” (4> fu 7§ ), in relation to a
principal contractor, means any person who
enters into a contract with another person
(whether or not the principal contractor) to
undertake all or any part of the construction
work that the principal contractor has
undertaken;".

(j)  In the definition of "# & & 74", by deleting "% T2 " and
substituting "5& T {F".

(k) By adding -

"""domestic premises™ (/& 7)) means premises
used or intended to be used solely or
principally for residential purposes and
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Clause Amendment Proposed
constituting a separate household unit;".

3 (@ Insubclause (2) -

(i) in paragraph (a), by adding "or" at the end;

(i)  in paragraph (b), by deleting *'; or" and substituting

a full stop;
(ili) by deleting paragraph (c).
(b) By deleting subclause (3)(c).

6 (@ In subclause (3), by deleting "set out in subsection (8) is

(b)

(©)

(d)

(€)

(f)

true™ and substituting "exists".

In subclause (4), by deleting "7 =% 7" where it twice
appears and substituting "4 & ".

In subclause (5), by deleting “'set out in subsection (8)"
and substituting "exists".

In subclause (6) -

(i) in paragraph (a), by deleting "set out in subsection
(8)" and substituting “exists";

(i) by deleting "&2 2" and substituting "{& = ".

In subclause (7), by deleting "has" where it twice appears
and substituting "had".

In subclause (8) -

(i) Dby deleting "The relevant matter referred to in
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Clause

(1)

(iii)

(iv)

Amendment Proposed

subsections (3), (5) and (6)(a) is" and substituting
"For the purposes of subsections (3), (5) and (6)(a),
the relevant matter exists if";

in paragraph (a) -

(A) Dby adding "an offence in relation to" before "a
contravention",;

(B) by deleting "that";
in paragraph (b) -

(A) Dby adding "an offence in relation to" before "a
contravention";

(B) Dby deleting "that" where it first appears;

(C) by deleting “involves" and substituting
"involved";

(D) in subparagraph (ii), by adding "or" at the
end;

(E) by deleting subparagraph (iii);
in paragraph (c) -

(A) Dby adding "an offence in relation to" before "a
contravention";

(B) Dby deleting "that" where it first appears;

(C) by deleting “involves" and substituting
"involved";
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Clause Amendment Proposed
(D) Dby deleting subparagraph (iii);
(v)  in paragraph (d) -
(A) Dby adding "an offence in relation to™ before "a
contravention™;
(B) by deleting "that" where it first appears;
(C) by deleting "involves™ and substituting
"involved".
7(3)(b) (a) By deleting "17" and substituting "18".
(b) By adding -

"(itia) 3 persons, each of whom is, in the opinion of
the Secretary, a person from a professional
body connected with the construction industry
in Hong Kong;".

(¢) Insubparagraph (v) -
(i) by deleting "2" and substituting "3";
(i) by deleting ™association representing" and
substituting "union, registered under the Trade
Unions Ordinance (Cap. 332), that represents".
(d) In subparagraph (vi), by deleting "developer" and
substituting ""developers association".
(e) In subparagraph (vii), by deleting 6" and substituting "'3".
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Clause Amendment Proposed
8 (@) By deleting subclause (1)(c).

(b)  In subclause (2) -

(i)  in paragraph (e), by adding "and™" at the end;

(i) by deleting paragraph (f).

9(2) By deleting "or (c) or (2)(a), 11(5), 49, 50" and substituting "or

(2)(@), 11(5)".

12 (@) In subclause (2)(b) -

(i) by deleting

"12" and substituting "13";

(i) by deleting subparagraphs (ii), (iii), (iv), (v), (vi),
(vii) and (viii) and substituting -

“(i)

(iii)

(iv)

(V)

2 persons, each of whom is, in the
opinion of the Authority, a person from
a training institute in the construction
industry in Hong Kong;

1 person who is, in the opinion of the
Authority, a person from a professional
body connected with the construction
industry in Hong Kong;

2 persons, each of whom is, in the
opinion of the Authority, a person from
a contractor in the construction industry
in Hong Kong;

2 persons, each of whom is, in the
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(Vi)

opinion of the Authority, a person from
a trade union, registered under the
Trade Unions Ordinance (Cap. 332),
that represents workers in the
construction industry in Hong Kong;
and

1 person who is, in the opinion of the
Authority, a person from the major
employers in the construction industry
in Hong Kong.".

(b) By deleting subclause (3)(a).

14 By deleting the clause.
15 By deleting the clause.
16 (@) By deleting subclause (2)(e), (f), (g) and (h) and

substituting -

"(e) 2 persons, each of whom is, in the opinion of
the Authority, a person from a contractor in
the construction industry in Hong Kong; and

(f) 2 persons, each of whom is, in the opinion of
the Authority, a person from a trade union,
registered under the Trade Unions Ordinance
(Cap. 332), that represents workers in the
construction industry in Hong Kong.".
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(b)

Amendment Proposed

By deleting subclause (3)(b).

By adding -

"PART 3A
AUTHORIZED OFFICERS
17A. Appointment of authorized officers

(1) The Authority may, subject to the approval
of the Secretary, appoint in writing a person to be an
authorized officer for the purposes of this Ordinance (other
than Part 4).

(2) The Authority shall issue to each
authorized officer a certificate of appointment that -

(@) gives the name of the authorized
officer to whom it is issued; and

(b) states that it is issued by or on behalf
of the Authority under this
Ordinance.

(3) When performing or exercising a function
or power under this Ordinance, an authorized officer shall,
iIf requested to do so, produce for inspection his certificate
of appointment.

(4) An authorized officer may perform or
exercise any of his functions or powers under this
Ordinance with the assistance of such police officers or
other persons, or both, as the authorized officer thinks fit.
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17B. Powers of authorized officers

to enter construction site

(1) Where a warrant has been issued under
subsection (2) in respect of a construction site, or where
subsection (4) applies in respect of a construction site, an
authorized officer may -

(a) at any time, using such force as may
be necessary, enter and search the
site;

(b) remove anything that obstructs the
entry and search;

(c) detain any person found on the site,
during such period as is reasonably
required to permit the search to be
carried out, where that person might
prejudice the purpose of the search if
he were not so detained; and

(d) inspect, seize, detain and remove
from the site anything that is or
contains, or appears to the officer to
be or to contain, evidence of the
commission of an offence under this
Ordinance.

(2) A magistrate may issue a warrant
authorizing an authorized officer to enter and search a
construction site if the magistrate is satisfied by
information on oath that there are reasonable grounds to
suspect that -

(a) an offence under this Ordinance is
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being or has been committed on the
site; or

(b) there is on the site anything that is or
contains evidence of the commission
of an offence under this Ordinance.

(3) A warrant issued under subsection (2)
continues in force until -

(a) the expiration of 1 month after the
date of its issue; or

(b) the purpose for which entry is
required has been fulfilled,

whichever first occurs.

(4) An authorized officer may, without a
warrant issued under subsection (2), exercise any of the
powers referred to in subsection (1) in respect of a
construction site (other than domestic premises) if -

(@) he reasonably suspects that -

(i) an offence under this
Ordinance is being or has
been committed on the site;
or

(i)  there is on the site anything
that Is or contains evidence
of the commission of an
offence under this
Ordinance; and
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(b) it is not practicable to obtain such a
warrant in respect of the site before
exercising those powers.

(5) For the purposes of ascertaining whether
the provisions of this Ordinance have been or are being
complied with, an authorized officer may enter a
construction site at all reasonable times.

(6) This section does not prejudice any power
of entry and search conferred on police officers under any
other law.

17C. Other powers of authorized
officers

(1) An authorized officer who has entered a
construction site under section 17B(1) or (5) may -

(@) inspect and examine the site;

(b) inspect and examine any plant,
equipment or substance found on the
site;

(c) take photographs of the site or of
any plant, equipment or substance
found on the site;

(d)  require any person found on the site

(i) to state whether he is a
registered construction
worker; and
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(i)

if the person states that he
is a registered construction
worker, to produce his
registration card;

in relation to any person found on
the site whom the officer reasonably
suspects of committing, or having
committed, an offence under this
Ordinance -

(i)

on informing the person of
the person's act or
omission that may
constitute  the  offence,
require the person -

(A) to give to the officer
the person’s name,
address and
telephone number
and  such  other
personal particulars
as the officer may
reasonably  require;
and

(B) to produce to the
officer for inspection
the person's identity
card issued under the
Registration of
Persons  Ordinance
(Cap. 177) or the
person’s other
documentary
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(f)

(9)

(h)

evidence of identity;
and

(i) detain the person for a
reasonable period while the
officer inquires about the
suspected commission of
the offence;

subject to subsection (2), require any
person found on the site to provide
information that may enable the
officer to identify -

(i)  the principal contractor for
the site; or

(i)  the employer of any person
who personally carries out
on the site construction
work;

examine the records referred to in
section 59(7)(a) and make copies of
all or any part of those records; and

require the principal contractor for
the site, or any person who is
apparently an employee or agent of
that contractor, to provide the officer
with such assistance and facilities as
are reasonably necessary to enable
the officer to perform or exercise his
functions or powers.

(2)  An authorized officer shall not exercise the
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power under subsection (1)(f) unless he reasonably
believes that the person has the information.

(3) An authorized officer may, in relation to
anything that the officer seizes, detains or removes from a
construction site under section 17B(1)(d) -

(@)

(b)

retain the thing for such period as
may be reasonably necessary; and

if he reasonably believes that the
thing is evidence of the commission
of an offence under this Ordinance,
retain the thing until proceedings for
the offence have been heard and
finally determined.

(4)  Anauthorized officer may -

(@)

(b)

in order to make copies of records
referred to in section 59(7)(a),
remove the records from the
construction site and retain them for
such period as may be reasonably
necessary; and

if he reasonably believes that the
records are evidence of the
commission of an offence under this
Ordinance, remove the records from
the construction site and retain them
until proceedings for the offence
have been heard and finally
determined.".

In the heading, by deleting "and application™.
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(b)  In subclause (1) -

(i) by deleting the definition of "construction works"
and substituting -

construction operations” (& & T 2 ),
subject to section 18C, has the meaning
assigned to it in Schedule 1 to the
Industrial Training (Construction
Industry) Ordinance (Cap. 317);";

(i) Dby deleting the definition of "value" and
substituting -

""value" ({g{&), in relation to construction
operations, has the meaning assigned to
it in section 18A;";

(il1) in the definition of "# #Z ## A ", by deleting " - "
and substituting "z ; ";

(iv) by adding -

"""construction contract" (%% & #7) has the
meaning assigned to it in section 2(1) of
the Industrial Training (Construction
Industry) Ordinance (Cap. 317);

“contract of employment” ({g i & %) has
the meaning assigned to it in section
2(1) of the Employment Ordinance
(Cap. 57);

"levy inspector (% & %2) means a person
who is appointed under section 30A;
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“term contract” ([ & B & % ) has the
meaning assigned to it in section 2(1) of
the Industrial Training (Construction
Industry) Ordinance (Cap. 317);

“total value" (# {8 {&# ), in relation to
construction  operations, has the
meaning assigned to it in section 18B;

"works order™ (jiti T.3% #1) has the meaning
assigned to it in section 2(1) of the
Industrial Training (Construction
Industry) Ordinance (Cap. 317).".

By deleting subclause (2).
In subclause (3) -

(i) by deleting "construction works™ and substituting
""construction operations™;

(i) by deleting "is deemed" and substituting "are
deemed".
By adding -

"(4) For the purposes of this Part -

(@ where a person carries out any
construction operations for any other
person under a contract of employment,
the construction operations shall be
regarded as carried out by -

(i) subject to subparagraph
(ii), that other person; or
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(i)  where the first-mentioned
person is a contractor by
virtue of paragraph (a)(i) of
the definition of
""contractor" in section 2(1)
of the Industrial Training
(Construction Industry)
Ordinance (Cap. 317), the
first-mentioned person;

(b) where a person carries out any
construction operations for himself
without arrangement (except under a
contract of employment) for the
carrying out of such operations by any
other person, the first-mentioned person
shall, apart from being the person who
carries out the construction operations,
also be regarded as the person for
whom such operations are carried out,

and the definitions of “contractor" and "employer" and the
other provisions of this Part shall be construed
accordingly.

(5) For the purposes of this Part, a person shall
be regarded as undertaking or carrying out construction
operations if -

(@) he manages, or arranges for, the
carrying out of the construction
operations by any other person for the
employer concerned, whether by way of
sub-contracting or otherwise; or

(b) he provides his own labour or that of
any other person for the carrying out of
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the construction operations.".

By adding -

"18A. Value of construction operations

(1) For the purposes of this Part, "value™ ({& {&),
in relation to construction operations, means —

(@) where the construction operations are
carried out wunder a construction
contract, the consideration attributable
to such operations, as stated in, or
ascertainable by reference to, the
contract; or

(b) where the construction operations are
not carried out under a construction
contract, the reasonable consideration to
be expected on the open market in
respect of the carrying out of such
operations.

(2)  Notwithstanding subsection (1)(a), if in a
particular case the consideration attributable to the
construction operations concerned as determined in
accordance with that subsection is below the reasonable
consideration to be expected on the open market in respect
of the carrying out of such operations, that subsection shall
be deemed to contain a reference to the reasonable
consideration described in this subsection instead of the
consideration described in that subsection.

(3) For the purposes of subsections (1)(b) and (2),
the Authority may, when ascertaining the reasonable
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consideration as referred to in those subsections in respect
of the carrying out of any construction operations, have
regard to all or any of the following matters -

(a)

(b)

(©)

(d)

(€)

(f)

the cost or value of materials used in
the construction operations;

the cost or value of time, work and
labour involved in the construction
operations;
the equipment used in the construction
operations;

such overhead costs incurred in relation
to the construction operations as the
Authority considers reasonable;

the reasonable profit to be expected on
the open market in respect of the
carrying out of the construction
operations;

any other factors that the Authority
considers appropriate.

18B. Total value of construction operations

For the purposes of this Part, "total value" (#&(g
{&), In relation to construction operations, means -

(a)

where the construction operations are
carried out wunder a construction
contract -

(i)  in the case the construction
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(i)

(iii)

contract is a term contract,
the aggregate of the
respective values of all
construction operations
carried out as required by
works orders issued under
the contract;

in the case the construction
operations are or form part
of any construction
operations that are carried
out in stages, the aggregate
of the respective values of
all stages of the operations
so carried out; or

in any other case, the value
of the construction
operations; or

(b) where the construction operations are
not carried out under a construction

contract -

(1)

(i)

in the case the construction
operations are or form part
of any construction
operations that are carried
out in stages, the aggregate
of the respective values of
all stages of the operations
so carried out; or

in any other case, the value
of the construction
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operations.

18C. Application to construction operations

(1) This Part shall not apply to any construction

operations -

(a)

(b)

the tender for which was submitted
before the commencement of this Part;
or

that began before that commencement.

(2) This Part shall not apply to any construction

operations -

(a)

(b)

which are carried out for a person who
occupies any domestic premises or part
of any domestic premises; and

the sole or principal purpose of which is
to decorate, alter, repair, maintain or
renovate the premises or such part of
such premises.

(3) This Part shall not apply to any construction
operations, or any type or description of construction
operations, which are or is excluded from the application
of this Part by the Chief Executive in Council by order
published in the Gazette.

(4) Without limiting the generality of subsection
(3), an order made under that subsection may specify the
circumstances under which or the purposes for which any
construction operations, or any type or description of
construction operations, referred to in the order are or is
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to be excluded from the application of this Part.

(5) In this section, a person shall be regarded as a
person who occupies a domestic premises if he intends to
occupy the premises.".

19 By deleting the clause and substituting -
"19. Imposition of levy

(1) A levy at the prescribed rate shall be imposed
on the value of all construction operations undertaken or
carried out in Hong Kong.

(2)  Notwithstanding subsection (1), construction
operations the total value of which does not exceed the
prescribed amount shall not be liable to the levy.

(3) Subject to section 24(8A), the levy shall be
payable in accordance with this Part by every contractor

who carries out the construction operations.

(4) The Secretary may by notice published in the
Gazette -

(@) prescribe the rate for the purposes of
subsection (1); and

(b)  prescribe the amount for the purposes
of subsection (2).

(5)  Any rate prescribed under subsection (4)(a) -

(@ shall not come into effect before the
expiration of 28 days after the last day



382

rE — 2004F 7R 2H
LEGISLATIVE COUNCIL — 2 July 2004

Clause

(b)

Amendment Proposed

of the period within which a resolution
providing for the amendment of the
notice may be passed in accordance
with section 34 of the Interpretation and
General Clauses Ordinance (Cap. 1);
and

shall not apply to any construction
operations if, before the date on which
the rate comes into effect under
paragraph (a) -

(i) the tender for the
construction operations has
been submitted to the
employer concerned;

(i) no tender  for  the
construction operations has
been submitted to the
employer concerned, but a
construction contract in
respect of the construction
operations has been entered
into; or

(i) no tender  for  the
construction operations has
been submitted to the
employer concerned and no
construction contract in
respect of the construction
operations has been entered
into, but the construction
operations have begun.".
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21

22

Amendment Proposed

By deleting the clause.

By deleting the clause.

(@)

(b)

(©)

In the heading, by deleting "works" and substituting
"operations".

In subclause (1) -

(i) by deleting "any construction works™ and
substituting "any construction operations';

(i) in paragraph (a), by deleting "undertaking the
construction works" and substituting "in respect of
the construction operations";

(i) in paragraph (b), by deleting "works" and
substituting "operations™;

(iv) by deleting "such a contractor undertaking the
construction works or such an" and substituting "the
contractor in respect of the construction operations
or the",;

(v) by deleting "works, as" and substituting "operations,
as'.

By deleting subclause (2) and substituting -

"(2) Except in the case of a term contract,
subsection (1) shall not apply in respect of any
construction operations if it is reasonably estimated that
the total value of such operations does not exceed the
amount prescribed under section 19(4)(b).".
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(d) In subclause (3), by deleting "value of the construction
works™ and substituting "total value of the construction
operations".
(e) By deleting subclause (4) and substituting -
"(4) A contractor or authorized person complies
with subsection (1) if he -
(@ had given a notice to CITA under
section 24 of the Industrial Training
(Construction  Industry)  Ordinance
(Cap. 317) in  respect of the
construction operations; and
(b) sent a copy of that notice to the
Authority within the period of 14 days,
or such further time as the Authority
may have allowed, within which he
shall give notice under that
subsection.".
23 (@) In the heading, by deleting "works, etc." and substituting
""construction operations".
(b)  Insubclause (1) -

(i) by deleting "Where" and substituting 'Subject to
subsection (1A), where";

(i) by deleting "works™ wherever it appears and
substituting "operations™;
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(d)

(€)

(f)

(9)
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(iii) by deleting "being".
By adding -

"(1A) Where any payment or interim payment is
made in any calendar month to a contractor or for his
benefit in respect of any construction operations that are
carried out under a term contract, the contractor shall,
within 14 days after the last day of that month or such
further time as the Authority may in any case allow, give
notice of it to the Authority in the specified form.".

In subclause (2) -

(i) by deleting "works™ wherever it appears and
substituting "operations™;

(i) by deleting "being".
By deleting subclause (3) and substituting -

"(3) Except in the case of a term contract,
subsections (1) and (2) shall not apply in respect of any
construction operations if it is reasonably estimated that
the total value of such operations does not exceed the
amount prescribed under section 19(4)(b).".

In subclause (4) -

(i) by adding ", (1A)" before "or (2)";

(i) by deleting "works" where it twice appears and
substituting "operations™.

By deleting subclause (5) and substituting -
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"(5) A contractor or authorized person complies
with subsection (1), (1A) or (2) if he -

(@ had given a notice to CITA under
section 25 of the Industrial Training
(Construction  Industry)  Ordinance
(Cap. 317) in respect of the relevant
payment or completion; and

(b) sent a copy of that notice to the
Authority within the period of 14 days,
or such further time as the Authority
may have allowed, within which he
shall give notice under that
subsection.".

(h)  Insubclause (6), by adding ", (1A)" before "or (2)".

24 (@) Insubclause (1) -
(i) by adding "or (1A)" after "23(1)";
(i) by deleting "from the contractor";

(iti) by deleting "works" where it twice appears and
substituting "operations™.

(b) In subclause (2) -
(i) by deleting "to the contractor™;

(i) by deleting "works™ wherever it appears and
substituting "operations™.

(¢) Insubclause (3) -
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(h)

Amendment Proposed

(i) by deleting "works™ wherever it appears and
substituting "operations™;

(i) by deleting "from the contractor".

In subclause (4), by deleting "works" wherever it appears
and substituting "operations".

By adding -

"(4A) Notwithstanding subsections (1), (2) and (3),
where construction operations are carried out under a term
contract, the Authority may defer the making of any

assessment under subsection (1), (2) or (3) until such time
as the Authority considers appropriate.™.

In subclauses (5) and (6) -
(i) by deleting "from the contractor";

(i) by deleting "works™ wherever it appears and
substituting "operations™.

In subclause (7), by deleting '"subsection (5)" and
substituting "this section and payable by the contractor".

By deleting subclause (8) and substituting -
"(8) Any assessment of levy or imposition of
surcharge under this section shall be notified in writing by

the Authority.

(8A) A levy or surcharge shall not be payable by a
contractor -
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(@ if he has not been notified by the
Authority of an assessment of such levy
or imposition of such surcharge, as the
case may be, under subsection (8); or

(b) to the extent that the levy or surcharge,
as the case may be, has been paid by
any other contractor unless the levy or
surcharge, as the case may be, may be
required or ordered to be repaid to that
other contractor under section 25(4),
27(4) or 28(4).".

In subclause (9) -

(i) by deleting "An" and substituting "Subject to
subsection (10), an";

(i) in paragraph (a), by deleting "works" and
substituting "operations™;

(i) in paragraph (b), by adding a comma after
""'surcharge".

By adding -

"(10) If construction operations are carried out

under a term contract, an assessment or surcharge under
this section shall be made or imposed within -

(@ 2 years after the completion of all
construction operations to which the
contract relates;

(b) 2 years after the expiration of the period
within which all construction operations
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(a)

(b)

(@)

Amendment Proposed

to which the contract relates have to be
completed as provided for by the
contract; or

(¢) 1 year after evidence of facts, sufficient
in the opinion of the Authority to justify
the making of the assessment or the
imposition of the surcharge, comes to
its knowledge,

whichever is the last to occur.

(11) For the purposes of this section, where the
amount of levy due in respect of a stage of any
construction operations is assessed under this section, the
amount of levy shall be assessed as if such stage of the
construction operations separately constitutes construction
operations subject to payment of levy under this
Ordinance.".

By adding "any levy or surcharge payable under
subsection (1), or™ after “part of".

By adding a comma after "(3)".

In subclause (1) -

(i) by deleting "any construction works" and
substituting "any construction operations™;

(i)  in paragraph (a) -
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(A) Dby deleting "works" wherever it appears and
substituting "operations™;

(B) by deleting "being";

(iii) in paragraph (b), by deleting "works™ where it twice
appears and substituting "operations".

(b)  In subclause (3) -
(i) by adding -

"(aa) to the supply of a copy of personal data
in compliance with a data access request
under section 18 of the Personal Data
(Privacy) Ordinance (Cap. 486);";

(i) in paragraph (c), by deleting "works" and
substituting "operations".
New By adding -
"30A. Levy inspector
The Authority may, subject to the approval of the

Secretary, appoint in writing a person to be a levy
inspector for the purposes of this Part.".

35 (@) Insubclause (1) -

(i)  in paragraph (d), by deleting "f= i " and substituting
VHA R
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(i) by deleting paragraph (e)(iii);
(iii)  in paragraph (f), by adding "and™" at the end;
(iv) in paragraph (g) -

(A) by deleting "or (6)";

(B) by deleting "; and" and substituting a full
stop;

(v) by deleting paragraph (h).

In subclause (2)(a), by deleting "the person with whom he
Is dealing" and substituting ""a person".
By deleting subclause (3).

In subclause (4), by deleting ", and subsection (3),".

In subclause (2) -
(i)  in paragraph (a), by deleting "or" at the end;
(i) by adding -

"(aa) holds a certificate referred to in section
33(1)(b) -

(i) in respect of a training
course that the Authority
specifies under section
38(1) in relation to the
registered skilled workers
(provisional) for the trade;
and
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(if)  issued to the person while a
registered skilled worker
(provisional) for the trade;
or".

(b)  In subclause (3) -
(i)  in paragraph (a), by deleting "or" at the end;
(i) by adding -

"(aa) holds a certificate referred to in section
33(1)(b) -

(i) in respect of a training
course that the Authority
specifies under section
38(1) in relation to the
registered skilled workers
(provisional) for the trade;
and

(i)  issued to the person while a
registered skilled worker
(provisional) for the trade;
or".

(¢)  In subclause (4) -

(1) by adding ", as at the commencement of this
subsection," after "satisfied that";

(i) by deleting "but less than 10 years".

(d) In subclause (7), by adding ", as at the commencement of
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Amendment Proposed

this subsection," after "satisfied that".

By deleting the clause and substituting -

"38. Training course for registered
skilled worker (provisional)

(1) The Authority may, in relation to the
registered skilled workers (provisional) for a designated
trade, specify a training course -

(@ which is, in the opinion of the
Authority, a course of training for those
workers on carrying out on a
construction site construction work that
involves any work described in column
2 of Part 1, 2 or 3 of Schedule 1
opposite the trade; and

(b) in respect of which a certificate is
Issued to a person who -

(i) attends and completes the
Course;

(i) attends and completes the
assessment, conducted
during or at the end of the
course, of the person’'s
competence in the area
covered by the course; and

(iii) satisfies the assessor that
the person is so competent.
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40

41

42

Amendment Proposed

(2)  The Authority shall give notice in the Gazette
of any training course that it specifies under subsection

D).

(3) A registered skilled worker (provisional) for
a designated trade may, at his own cost, attend a training
course that the Authority specifies under subsection (1) in
relation to the registered skilled workers (provisional) for
the trade.".

By deleting the clause.

(@)
(b)

In subclause (1), by deleting ", or a registered skilled
worker (transitional),".

In subclauses (2) and (5), by deleting ", a registered
skilled worker (transitional)".

By deleting the clause and substituting -

(@)

"41. Acceptance and rejection of

registration

(1) The Registrar shall accept or reject an
application for registration or renewal of registration in
accordance with this Ordinance.

(2) Where the Registrar rejects an application for
registration or renewal of registration, the Registrar shall
notify in writing the applicant of the rejection and the
reasons for the rejection.".

In subclause (2) -
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(b)

(©)

(i)

(i)

Amendment Proposed

in paragraph (a), by deleting "date of registration or
renewal of registration™ and substituting "relevant
date™;

in paragraph (b), by deleting "42 months after the
date of registration or renewal of registration™ and
substituting 48 months after the relevant date".

In subclause (6) -

(i)  in paragraph (a), by adding "and" at the end;

(i) in paragraph (b), by deleting "; and" and
substituting a full stop;

(ili) by deleting paragraph (c).

By adding -
"(6A) An application under subsection (5) shall be

made -

(@) not earlier than 3 months before and not
later than 7 business days before the
date of expiry of the person's
registration;

(b) after the expiry of the period referred to
in paragraph (a) but before the date on
which the Registrar gives notice to the
person that the Registrar intends to
cancel the person’s registration under
section 47(1)(b); or

(¢) in the case where the Registrar has
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given notice to the person that the
Registrar intends to cancel the person’s
registration under section 47(1)(b),
before the expiry of the period of 14
days referred to in section 47(2)(b).".

(d) By deleting subclause (9) and substituting -
"(9) In this section -

"registration” ( Z: fff ) means registration under this
Ordinance as -

(@ a registered skilled worker for a
designated trade;

(b) a registered semi-skilled worker for a
designated trade; or

(c) aregistered general worker,

and 'registered” ( & ff# ) shall be construed
accordingly;

"relevant date" (5 B H ) means -

(@) the date of registration;

(b) in the case of an application for renewal
of registration made in accordance with
subsection (6A)(a), the date on which
the registration would have expired but

for the renewal;

(c) in the case of an application for renewal
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46

(b)

(@)

(b)

Amendment Proposed

of registration made in accordance with
subsection (6A)(b) -

(i)

(1)

the date on which the
registration would have
expired but for the
renewal; or

the date of renewal of
registration,

whichever is the later; or

(d) in the case of an application for renewal
of registration made in accordance with
subsection (6A)(c), the date of renewal
of registration.".

By deleting subclause (2).

In subclause (4), by deleting ", a registered skilled worker

(transitional)".

In subclause (1) -

(i)  in paragraph (b) -

(A) in subparagraph (i), by adding "or" at the end;

(B) in subparagraph (ii), by deleting "or";

(C) by deleting subparagraph (iii);

(i) by deleting paragraph (c)(iii).

In subclause (3)(a), by deleting "7t # 7" and substituting
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"ot
(¢) In subclause (8), by deleting *'subsection (3)" and
substituting "'subsection (5)".
47 (@) By deleting subclauses (4) and (6).
(b)  Insubclause (7) -
(i) by deleting "or suspends";
(i) by deleting "or suspension™.
(c) By deleting subclause (10).
(d) In subclause (11), by deleting ", (9) or (10)" and
substituting "or (9)".
Part 6 By deleting the Part.
52 (@) In subclause (1) -

(i) by deleting "38(1), 39(1), 41(1)(a)" and substituting
"41(1)"

(i) by adding "on" after "serving".
(b) In subclause (5), by adding "of a decision" after "review".
(c) Insubclause (6), by adding "of" after "review".

(d) By adding -
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Amendment Proposed

"(7) As soon as practicable after receiving the
recommendation of the Review Committee in respect of a
person's request for review of a decision, the Registrar

shall -

(a)

(b)

having regard to the recommendation -

(i)

(i)

confirm, vary or reverse
the decision; or

substitute the decision with
such other decision as the
Registrar thinks fit; and

notify in writing the person of -

(1)

(i1)

(iii)

(iv)

if the Registrar confirms
the decision, the
confirmation;

iIf the Registrar varies the
decision, the decision as
varied;

if the Registrar reverses the
decision, the reversal; or

iIf the Registrar substitutes
the decision with another
decision, that other
decision,

and the reasons for doing so.".
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53 (@) By deleting subclause (1) and substituting -

"(1) A person who is the subject of a decision
under section 41(1), 42(1) or 47(1) may, after being
notified under section 52(7)(b) of the confirmation,
variation or substitution of the decision, appeal against -

(@) if the Registrar confirms the decision,
the decision;
(b) if the Registrar varies the decision, the
decision as varied; or
(c) if the Registrar substitutes the decision
with another decision, that other
decision,
by serving on the Authority a notice of appeal stating the
substance of the matter and reasons for the appeal.".
(b) By deleting subclause (2) and substituting -

"(2) For the purpose of an appeal under this Part,

a reference to a decision of the Registrar includes -
(@) a decision of the Registrar as varied
under section 52(7)(a)(i); and
(b) the other decision with which the
Registrar substitutes, under section
52(7)(a)(ii), the Registrar's decision.™.
(¢) In subclause (3), by deleting "the Authority, within 3

business days after the decision,” and substituting "on the
Authority".
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Amendment Proposed

In subclause (4) -

(i)  in paragraph (a), by deleting "and";

(i) in paragraph (b), by deleting the full stop and

substituting *'; and";

(iii) by adding -
"(c)

(i)

(1)

In subclause (1) -

(i) by deleting

"The Secretary" and

served on the Authority -

in the case of an appeal
against a decision under
subsection (1), within 2
weeks after the Registrar
notifies the person under
section 52(7)(b); or

in the case of an appeal
against a decision under

subsection (3), within 3
business days after the
decision.".

substituting

"Subject to subsection (2), the Secretary";

(i) by deleting paragraphs (d), (e), (f) and (g) and

substituting -

"(d) not less than 10 are persons, each of

whom s,

in the opinion of the

Secretary, a person from a contractor in
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the construction industry in Hong
Kong; and
(e) not less than 10 are persons, each of
whom is, in the opinion of the
Secretary, a person from a trade union,
registered under the Trade Unions
Ordinance (Cap. 332), that represents
workers in the construction industry in
Hong Kong.".
(b) By deleting subclause (2)(d).
(c) By deleting subclause (3) and substituting -
"(3) An appointment under subsection (1) shall be
notified in the Gazette.
(3A) A member of the Appeal Board panel shall be
appointed for a term of not more than 3 years.".
(d) In subclause (5)(a), by deleting ", a member of the
Complaints Committee".
55(2) By deleting everything after "of 5" and substituting -

"members, of whom -

(@ not more than 2 are selected in rotation from
the members of the Appeal Board panel
specified in section 54(1)(a), (b) and (c);

(b) not more than 2 are selected in rotation from
the members of the Appeal Board panel
specified in section 54(1)(d); and
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56(1)(b)(1)

57

58

59

By

By

(@)

(b)

(a)

(b)

Amendment Proposed

() not more than 2 are selected in rotation from
the members of the Appeal Board panel
specified in section 54(1)(e).".

deleting "or order".

adding -
"(3) In this section, "legal practitioner" (i 3 #h %
%) means counsel, or a solicitor, who holds a current
practising certificate.".
In subclause (1) -
(i)  in paragraph (a), by adding "and™" at the end;
(i) by deleting paragraph (b).
In subclause (3)(a), by deleting "or order" wherever it
appears.
In subclauses (1), (3)(b) and (4)(a), by deleting "72 "

wherever it appears and substituting "'{E .

In subclause (7)(a)(ii)(A), by deleting "7 = 7 ™ and
substituting 43 &1 ".

In subcaluse (9)(b), by deleting ;& T #2" and substituting
il TR
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60 By deleting the clause.

61 (@ In the heading, by deleting "and of failure to attend

(b)

(d)

inquiries or hearing as witness, etc.” and substituting ™,
of failure to attend as witness and of obstructing
authorized officers, etc.".

In subclause (1) -

(i) by adding before paragraph (a) -

"(aa) a requirement made to the person under
section 17C(1)(d)(i), (e)()(A) or (f);";

(i) by deleting paragraph (b).

In subclause (2) -

(i) in paragraph (a), by deleting "by the Complaints
Committee to attend an inquiry or";

(i)  in paragraph (b) -

(A) by deleting "an inquiry before the Complaints
Committee, or";

(B) by deleting *, as" and substituting "as";
(C) by deleting "Committee or".
By adding -
"(3) A person who -

(@) without reasonable excuse, resists,
obstructs or delays an authorized officer
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(b)

(©)

(d)

Amendment Proposed

who is performing or exercising, or
attempting to perform or exercise, a
function or power under this Ordinance;

without reasonable excuse, fails to
comply with a requirement made to the
person under section 17C(21)(d)(i), (e)(i)
or (f);

without reasonable excuse, prevents, or
attempts to prevent, another person
from assisting an authorized officer in
the performance or exercise of the
officer's functions or powers under this
Ordinance; or

directly or indirectly, intimidates or
threatens -

(i)  an authorized officer in the
performance or exercise of
the officer's functions or
powers under this
Ordinance; or

(i) a person assisting such an
officer in the performance
or exercise of those
functions or powers,

commits an offence and is liable on conviction to a
fine at level 3.".

By adding -

"61A. Prosecution may be brought
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64(1)

65

66

70

Amendment Proposed

in Authority's name

Without prejudice to any Ordinance relating to the
prosecution of criminal offences or to the powers of the
Secretary for Justice in relation to the prosecution of
criminal offences, a prosecution for an offence under this
Ordinance may be -

(@ brought in the name of the Authority;
and

(b) commenced and conducted by a
member or employee of the Authority
authorized in that behalf in writing by
the Authority.".

By deleting "complaint,".
By deleting paragraph (b).

By deleting "Chief Justice” and substituting "District Court
Rules Committee established under section 17 of the District
Court Ordinance (Cap. 336)".

By deleting "Schedules" and substituting "'Schedule™.

(@) In paragraph (a), by deleting "(zm)" and substituting
"(zn)".

(b) In paragraph (b), by deleting "(zn)" and substituting
"(z0)".



rE — 2004F 7R 2H

LEGISLATIVE COUNCIL — 2 July 2004 407

Clause

Schedule 1

(@)

(b)

Amendment Proposed

By deleting "39, 40, 41, 46, 49 & 66]" and substituting

"38, 40, 46 & 66]".

InPart 1 -

(i) in the heading, by deleting ", REGISTERED
SKILLED WORKER (PROVISIONAL) OR
REGISTERED SKILLED WORKER
(TRANSITIONAL)"  and  substituting  "OR
REGISTERED SKILLED WORKER
(PROVISIONAL)";

(i) initem 8 -

(A) in column 1, by deleting "% #F " and
substituting "5 #H1";

(B) in column 2, by deleting "/&#F ~ ##1" and
substituting "7 &1 ~ #7 bR

(C) in column 3, by deleting "% # " and
substituting "5 #H1";

(ili)) initem9 -

(A) in column 1, by deleting " #F T. (G& 5] 72 &8
#1)" and substituting "7 & T (G& 5 2 & T
)"

(B) in column 2, by deleting "building works
carried out" and substituting "buildings
erected, or building works carried out,";

(C) in column 3, by deleting "% #F T. (G& 5] 7 &5
#7)" and substituting "#F #H T (GE I £ 5 T
)"
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(iv) in item 10, in column 2, in paragraph (a), by
deleting "% # " and substituting "5 #1";

(v) initem 11, in column 4, by adding "for Grade A, B,
C or H electrical work™ after "worker";

(vi) initem 12, in column 1, by deleting "# ##% "';

(vii) in item 15, in column 2, by deleting “supply
systems" and substituting "fittings";

(viii) initem 17, in column 1, by deleting " f# ";
(ix) initem 30 -
(A) in column 1, by deleting "(Demolition)"” and

substituting "'(Demolition) — Excavator";

(B) in column 2, by deleting everything after
"operate" and substituting '"excavators to
demolish, dismantle and remove buildings or
structures, or any part thereof";

(C) by deleting column 3 and substituting -
"Not applicable™;
(D) by deleting column 4 and substituting -
"Both of the following -
(@) trade test -certificate for
Plant  and Equipment

Operator
(Demolition) —Excavator
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issued by CITA; and

certificate
section
Factories

(b)

2(1) of
and

as defined in
the
Industrial

Undertakings (Loadshifting

Machinery)
(Cap. 59 sub.

Regulation
leg.) and

applicable to excavators";

e " after "H B,

(xi)

in item 45, in columns 1, 2 and 4, by adding "# &=

in item 53, in column 2, by deleting everything after

" E" and substituting "7E & T Hb &G E A E X
YR BRI EIE R R o BB REY)
BE o~ BERE D E A BOE H S T

(xii) by adding -

"53A. Truck
Driver
(Medium
goods
vehicles)

To drive Not
medium goods applicable
vehicles within

the meaning of
section 2 of the

Road  Traffic
Ordinance

(Cap. 374) to
transport
construction
materials,

building debris

or excavated

materials
within, into or
out of

construction

Full driving
licence within
the meaning of
the Road
Traffic
(Driving
Licences)
Regulations
(Cap. 374 sub.
leg.) to drive a
medium goods
vehicle";
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sites

(xiii) in item 54, in column 2, by deleting everything after

"E iR " and substituting “7E 2 5 T b & E N SE %
EY R EERE R R G SR EY
B~ WEREk v E A BGE H s T

(xiv) in item 55, in column 2, by deleting "f£" and

substituting™ (¢ "

In Part 2 -

(i)

(i)

(iii)

(iv)

(V)

in the heading, by deleting ", REGISTERED
SKILLED WORKER (TRANSITIONAL)";

in item 1, in column 2, by deleting ", and" and
substituting "and in";

in item 4, in column 2 -
(A) by adding ", maintain and repair" after
"install";

(B) by deleting "and access control systems" and
substituting ", access control systems, and
building control and monitoring systems";

in item 7, in column 2, by deleting everything after
"wiring systems,” and substituting “private
automatic branch exchange systems, intercom
systems, in-building coaxial cable distribution
systems, and other wired or wireless signal
transmission and reception systems";

in item 13, in columns 1, 3 and 5, by deleting "25"
and substituting & ";
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(vi)

(vii)

(viii)

(ix)

Amendment Proposed

in item 21, in column 2, by deleting "building
foundations™ and  substituting  “underground
caissons";

in item 27, in column 2, by deleting "#] & & ¥ /H %
st T 2" and substituting "B R & R E T
",

in item 31, in column 1, paragraph (a) of column 3
and column 5, by deleting "[F " and substituting
"TY

in item 33 -

(A) in column 2 -
(I) by adding "/ 4" after " 3",

(I1) in paragraph (a), by deleting "/ i~ ";
(B) Dby deleting column 3 and substituting -

"Either one of the following -

(@) trade certificate for
Refrigeration/Air-conditioning/
Ventilation Mechanic (Electrical
Control) issued by VTC; or
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Schedule 4  (a)

(b)

Amendment Proposed

(b) certificate of registration as an
electrical worker issued under
section 30 of the Electricity
Ordinance (Cap. 406) on which
the Director of Electrical and
Mechanical Services specifies that
the holder is entitled to do
electrical work on an
air-conditioning installation";

(x) initem 36 -
(A) incolumn 1, by deleting "and Refrigerant';
(B) in column 2, by deleting everything after
"water" and substituting "systems for
air-conditioning systems (including
air-handling and water condensing
equipment)";
(C) in columns 3 and 5, by deleting "and
Refrigerant”.
In Part 3 -

(i) initem 1, in columns 1 and 3, by deleting "% " and
substituting "'y ";

(ii) initem 2, in column 2, by adding "(T. A #i)" after

T

By deleting 14, 16 & 66]" and substituting "16 & 66]".

In section 2(2), by deleting 9" and substituting "10".
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(¢) In section 8(4)(a), by deleting "a member of the
Complaints Committee,".

(d) By deleting Part 4.

(e) In section 14(4)(a), by deleting ", a member of the
Complaints Committee".
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Annex IV
ROAD TRAFFIC (AMENDMENT) BILL 2003
COMMITTEE STAGE

Amendments to be moved by the Secretary for
the Environment, Transport and Works

Clause Amendment Proposed
1 By deleting subclause (2) and substituting -
"(2) This Ordinance shall come into operation

on 1 August 2004.".
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E P 88 28 5 R JEE 5 I Je S B AR HU (B IE 5
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UL "5 B B SR e 3 o B A M

" ERT —

i

(b) fE "HEBEERA

\

(i) =% “office holder” X LA “office-holder” ;
(i)  MEOE WAL —
“(b) REBEFBEEZBRIUIELAFNFERE AN > EREFE
A BEAURKE NGBS 5 HEE
PWANEMEAETENA
(i) M ECEmMALL —
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(iv) fE@EH - WA "KE" MR TIREE B EK
B —E"
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“HIFE A" ( applicant ) 5t AR #5565 4 & T B9 AL
FEERFME » EIRES 33(DHEMARE R
TER AR EHEEZIIN

“H B SR REE"  ( resolution for voluntary winding
up ) FEC A FEIERAT ) (5 32 & )& 228(1)(c)
6% FT 8 A TR 3% 5

“Emk NET (officer) SRR EEME - R H=E
HooRHEEWE > sHEHMm2EEEHEN A
W1 5% 2 B 72 18 E R A /Y R e 3 B A IR
R AN EERTNER&ETERASA

“EFEEEEE BB E" ( drectors' voluntary
winding up statement ) 5 iR % ( A F BRGT ) (5
32 B ) B 228A(L)RIE A BRMLE - ifi JLE2
e bt B e 2 A s o Bl EE it 3% PR B AN B
foe B 25 228A (3) ok 45 BH i 22 f+F & &L

‘" ( Tribunal ) FEARIEEE 32 (1) BRE% LY
FEHRIE

“E#HE TF” ( Chairman of the Tribunal ) #5 1R #2
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Annex V
CLEARING AND SETTLEMENT SYSTEMS BILL
COMMITTEE STAGE

Amendments to be moved by the Secretary for Financial Services and
the Treasury

Clause Amendment Proposed

2 (@ In the definition of "defaulting participant”, by adding "or
settlement institution™ after "'system operator".

(b) In the definition of "relevant insolvency office holder" -

(i) Dby deleting "office holder" and substituting
"office-holder";

(i)  in paragraph (b), by adding "under the laws of Hong
Kong" after "acting";

(iti)  in paragraph (c), by adding "under the laws of Hong
Kong" after "acting";

(iv) in paragraph (d), by adding "under the laws of Hong
Kong" after "appointed".

(c) In the definition of "transfer order", in paragraph (b), by
deleting the full stop and substituting a semicolon.

(d) By adding -

""applicant™ ( B % A ), in relation to any
proceedings under Part 4, means the person
who refers a decision to the Tribunal for
review under section 33(1);
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Clause Amendment Proposed

"Chairman of the Tribunal™ (%% %t /& I &) means
the person appointed as such under section
32(3);

"directors" voluntary winding up statement™ (& =
B B 5 2 Bl &) means a statement made
under section 228A(1) of the Companies
Ordinance (Cap. 32), and a reference to such
a statement taking effect is a reference to it
being delivered for registration as specified in
section 228A(3) of that Ordinance;

"officer” (& # A &), in relation to a corporation,
means a director, manager or secretary of, or
any other person involved in the management
of, the corporation and, where the corporation
IS a system operator or settlement institution
of a designated system, means in addition the
chief executive of the designated system;

"resolution for voluntary winding up" (& & & #% ik
# ) means a resolution under section 228(1)(c)

of the Companies Ordinance (Cap. 32);
"Tribunal™ ( % #t & ) means the Tribunal
established under section 32(1).".
New By adding immediately after section 2 -
"2A. Application
This Ordinance applies to and in relation to -

(@) a designated system that is established
in a place outside Hong Kong;
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Clause Amendment Proposed
(b) a system operator or settlement
institution of, or a participant in, a
designated system who, being an
individual, is outside Hong Kong;
(c) a system operator or settlement
institution of, or a participant in, a
designated system that, being a
corporation, is incorporated in a place
outside Hong Kong; or
(d) an officer of a corporation that is a
system operator or settlement institution
of, or a participant in, a designated
system who is outside Hong Kong,
as it applies to and in relation to such a system that is
established in Hong Kong, such an individual who is in
Hong Kong, such a corporation that is incorporated in
Hong Kong, or such an officer of a corporation who is in
Hong Kong.".
3(2) By deleting "for the purposes of section 37" and substituting
"under section 37(1)".
3(4)(e) By deleting "for the purposes of section 37" and substituting
"under section 37(1)".
5(1) (a) By deleting "3" and substituting "'6".

(b) In paragraph (c), by adding "in addition," before "where".
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Clause

5(2)

Part 2

8(3)

10

10(1)

Amendment Proposed

By deleting "'3" and substituting "6".

By deleting the heading of Division 3 and substituting -

"Division 3 - Matters pertaining to functions and
powers of Monetary Authority".

By deleting "agents or advisers” and substituting “advisers or
consultants".

By adding -

"(2A) In addition to any exemption granted under
subsection (2) in relation to a designated system, the
Monetary Authority may exempt the system operator or
settlement institution of the designated system from the
application of section 27A or 52, or may exempt the
participants of the system from the application of section
28; and where such an exemption in relation to section
27A, 28 or 52 is in effect, that section shall not apply in
relation to the system operator, settlement institution or
participants to whom the exemption applies.".

In the heading, by adding "or documents™ after “information".

By deleting everything after "request™ and substituting "the
system operator or settlement institution to give him such
information or documents relating to the system as may be
specified in the notice.".
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Clause Amendment Proposed
10 By deleting subclause (2) and substituting -

"(2) A request made under subsection (1) may
specify a period, being a period that is reasonable in the
circumstances, within which the request shall be complied
with.".

10(3) By adding "or documents™ after “information" wherever it
appears.
13 (@) By renumbering it as clause 13(1).

(b) Insubclause (1) -
(i) by adding "other than section 24," after "Part,";
(i) by deleting paragraph (c) and substituting -

"(c) any other written law or
rule of law of Hong Kong
which is concerned with or
in any way related to the
bankruptcy, winding up or
insolvency of a person,

or, for the purposes of the application by a
court in Hong Kong (in accordance with the
rules of private international law) of the laws
of a place outside Hong Kong, as a reference
to any written law or rule of law of the place
outside Hong Kong which is concerned with
or in any way related to the bankruptcy,
winding up or insolvency of a person.™.
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Clause

14(3)

14

15(1)

15

16(1)

18(2)

Amendment Proposed

(c) By adding -

"(2) In this Part, unless the context
otherwise requires, a reference to bankruptcy or
winding up shall be construed as a reference to
bankruptcy or winding up under the laws of Hong
Kong.".

By adding "and specifying a date and time from which the
certificate shall have effect™ after "finality")".
By adding -

"(7) The Monetary Authority shall publish in

the Gazette notice of any certificate of finality issued under
this section.".

By adding "by notice in writing, with effect from a date and time
specified in the notice," after "time".

By adding -
"(3) The Monetary Authority shall publish in

the Gazette notice of any suspension or revocation of a
certificate of finality effected under this section.".

By deleting "general™.

By deleting "office holder" and substituting "office-holder".
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Clause Amendment Proposed

20 By deleting “relation to™ and substituting "respect of*".

21(2) (@) By deleting "participant or a resolution for the voluntary
winding up of a participant has been passed” and
substituting “participant, or where a resolution for
voluntary winding up of a participant has been passed or a
directors" voluntary winding up statement in respect of a
participant has taken effect".

(b) In paragraph (a), by deleting "office holder” and
substituting office-holder".

(c) In paragraph (b), by deleting "or that section as applied in
the case of a winding-up order under the Companies
Ordinance (Cap. 32)" and substituting "(as regards the
bankruptcy) or under that section as applied under the
Companies Ordinance (Cap. 32) (as regards the winding
up)".

22 By deleting subclauses (1) and (2) and substituting -

"(2) This Division shall not apply in relation to
any transfer order given by a participant in a designated
system which is entered into the designated system after -

(a) the expiry of the day on which -
(1) a court makes an order for

bankruptcy or winding up of
the participant;
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Clause Amendment Proposed

(i) a resolution for voluntary
winding up of the participant
Is passed; or

(iti)  a directors® voluntary winding
up statement in respect of the
participant takes effect; or

(b)  the receipt by the system operator of
notice of the event specified in
paragraph (a),

whichever first occurs.

(2) Reference in subsection (1) to the expiry of
the day on which an event specified in subsection (1)(a)
occurs in relation to a participant in a designated system is
a reference to -

(a) the expiry of that day according to
Hong Kong time; or

(b) the expiry of the same calendar day
according to local time in the place
where the designated system is
established,

whichever is the later.".

23 By deleting subclause (1) and substituting -
"(1) Where -

(@ a court has made an order for
bankruptcy or winding up of a
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Clause

24

25(1)

(@)
(b)

(©)

Amendment Proposed

participant in a designated system;

(b) a resolution for voluntary winding
up of a participant in a designated
system has been passed; or

(c) a directors® voluntary winding up
statement in respect of a participant
in a designated system has taken
effect,

then, notwithstanding any provision of the law of
insolvency, the system operator of the designated system
may effect the netting of all obligations owed to or by the
participant incurred up to the point of time that applies for
the purposes of section 22(1).".

By renumbering it as clause 24(1).

In subclause (1), by deleting "office holder" and
substituting "office-holder".

By adding -

"(2) In subsection (1), "law of insolvency"
(B 2% 82 v% ), In relation to a place outside Hong
Kong, means any written law or rule of law of the
place which is concerned with or in any way related
to the bankruptcy, winding up or insolvency of a
person.".

By deleting "Except to the extent that it expressly provides, this"

and substituting "This".
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Clause

26

26(1)(b)

26(2)

26(3)(b)

26(4)

27

27(1)(c)

Amendment Proposed

In the heading, by deleting "office holder™ and substituting
"office-holder™.

(@ Insubparagraph (i), by deleting "or" at the end.

(b) By deleting subparagraph (ii) and substituting -

"(ii) the passing of a resolution for voluntary
winding up of the second participant or his
principal; or

(iii) the making of a directors" voluntary winding

up statement in respect of the second
participant or his principal.".

(@) By deleting "office holder" and  substituting
"office-holder".

(b) By deleting "is hereby entitled to" and substituting "may,
unless a court otherwise orders,".

By deleting "significantly".

By deleting "{F{a] " where it first appears and substituting "%t ".

In the heading, by deleting "office holder™ and substituting
"office-holder™.

(@) Insubparagraph (i), by deleting "or" at the end.
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Clause Amendment Proposed
(b) By deleting subparagraph (ii) and substituting -

"(if) the passing of a resolution for voluntary
winding up of the second participant or his
principal; or

(iii) the making of a directors" voluntary winding
up statement in respect of the second
participant or his principal.".

27(2) (@) By deleting "office holder" and  substituting
"office-holder".
(b) By deleting "is hereby entitled to" and substituting "may,
unless a court otherwise orders,".
27(3)(c) By deleting "making" and substituting "deciding to make".
27(4) By deleting "{f {7 " and substituting "%t ".
New By adding -

"27A. Duty to report on completion
of default proceedings

(1) The system operator and settlement institution
of a designated system shall, not later than 6 days after
the completion of any action taken under the default
arrangements of the system in respect of a defaulting
participant, together prepare in writing and give to the
persons specified in subsection (3) a report (“default
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Clause

Amendment Proposed

proceedings report™) on such action taken.
(2) A default proceedings report -

(a)

(b)

shall state the net sum (if any) certified
by the system operator or settlement
institution to be payable by or to the
defaulting participant, or the fact that
no sum is so payable (as the case may
be); and

may contain such other particulars in
respect of the action taken as the system
operator and settlement institution
consider appropriate.

(3) The persons specified for the purposes of
subsection (1) are -

(a)
(b)

the Monetary Authority; and

any relevant insolvency office-holder
acting in relation to the defaulting
participant to whom the report relates
or that defaulting participant's estate or,
if there is no such relevant insolvency
office-holder, the defaulting participant
to whom the report relates.

(4) Where the Monetary Authority receives
pursuant to subsection (1) a default proceedings report he
may publish notice of that fact in such manner as he
considers appropriate to bring it to the attention of
creditors of the defaulting participant to whom the report

relates.

G) A

relevant insolvency office-holder or
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Clause

28

28(1)

28

Amendment Proposed

defaulting participant who has received pursuant to
subsection (1) a default proceedings report, shall, if so
requested by a creditor of the defaulting participant to
whom the report relates -

(a)

(b)

make the report (or a copy of it)
available for inspection by the creditor;
and

supply to the creditor all or any part of
that report (or a copy of it), subject to
receipt of payment of such reasonable
fee as the relevant insolvency
office-holder or defaulting participant
(as the case may be) determines.".

In the heading, by deleting "insolvency" and substituting
"bankruptcy or winding up".

(b)
(©)

(d)

By deleting "any system" and substituting "the system".

By deleting paragraph (a).

In paragraph (d), by deleting "the" where it secondly

appears.

In paragraph (e), by deleting "statutory declaration as
under section 228A(1) of the Companies Ordinance (Cap.
32) by a director" and substituting "directors" voluntary
winding up statement in respect".

By deleting subclause (3).
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Clause

29

31

32(5)

33(2)(b)

34(2)

37

(@)

(b)

Amendment Proposed

In the heading, by deleting ™"office holder” and
substituting "office-holder".

By deleting "office holder” and  substituting
"office-holder".

By deleting the clause.

By adding "established under section 3 of the Exchange Fund
Ordinance (Cap. 66)" after "Fund™.

By deleting "a further time that the Monetary Authority" and
substituting "such further time as the Tribunal™.

By deleting "Subsection (1)(c) does not empower” and
substituting "Nothing in subsection (1)(c), (e) or (f) empowers".

By adding -

"(1A)  Where an appeal has been lodged under
subsection (1) the Court of Appeal may, on application
made to it, order a stay of execution of the determination
of the Tribunal, subject to such conditions as to costs,
payment of money into the Tribunal or otherwise as the
Court of Appeal considers appropriate; but the lodging of
an appeal under subsection (1) does not of itself operate as
a stay of execution of the determination of the Tribunal.".
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37(2) By deleting everything after "affirm," and substituting "'set aside
or vary the determination appealed against, or may remit the
matter in question to the Tribunal with such directions as it
considers appropriate.”.
39(1) By deleting "or (2)".
39 By adding -
"(1A) A person who, without reasonable excuse,
contravenes section 5(2) commits an offence and is liable -
(@) on conviction upon indictment, to a
fine of $400,000; and
(b) in the case of a continuing offence,
to a further fine of $10,000 for every
day during which the offence
continues.".
40 In the heading, by deleting "provision” and substituting
"provisions".
40 (@) By renumbering it as clause 40(2).

(b) By adding -

"(1) A person who contravenes section
27A(1) commits an offence and is liable on
conviction upon indictment to a fine of $200,000
and to imprisonment for 1 year.".
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Clause

42

44(1)

44(3)

46

Amendment Proposed

By adding -

"(4) A person who, without reasonable excuse,
contravenes section 52(4) commits an offence and is liable
on conviction upon indictment to a fine of $400,000 and to
imprisonment for 2 years.".

By deleting ""a manner that indicates™ and substituting ""terms that
indicate™.

By deleting ""a manner that indicates" and substituting "terms that
indicate".

By deleting the clause and substituting -
"46. Liability of company officers

Where an offence under section 39(1), (2), (3), (4)
or (5), 40(1) or (2), 42(4) or 43 of this Ordinance is
committed by a corporation and -

(@ in committing the offence the
corporation Is  aided, abetted,
counselled, procured or induced by an
officer of the corporation or a person
purporting to act as such; or

(b) the offence is committed with the
consent or connivance of, or is
attributable to any recklessness on the
part of, an officer of the corporation or
a person purporting to act as such,



rE — 2004F 7R 2H
450 LEGISLATIVE COUNCIL — 2 July 2004

Clause Amendment Proposed

then that officer of the corporation or person purporting to
act as such (as well as the corporation) commits the
offence and is liable to be proceeded against and punished

accordingly.".
47 By renumbering it as clause 8A.
48(1) By adding "and with the system operators and settlement

institutions of designated systems™ after "Secretary".

48(2)(b) By adding "designated" before "'system™.

49(3) By adding -
"(ea) to the disclosure of information to the Tribunal;

(eb)  to the disclosure of information to any person or
body who may be appointed or established by the
Chief Executive to review processes or procedures
adopted by the Monetary Authority in making
decisions under this Ordinance in so far as those
decisions relate to or affect the designated systems
specified in Schedule 2 or designated systems in
which the Monetary Authority has a legal or
beneficial interest;".

49(5) By deleting "'(d) or (e)" and substituting "*(d), (e), (ea) or (eb)".

50(1) By adding "civil" after "No".
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50(2) (@) By adding "civil" after "No".

(b) In paragraph (a), by deleting "clearing and settlement™ and
substituting "'designated™.

(c) By deleting paragraph (b) and substituting -

"(b) in addition, where the system operator or
settlement institution of a designated system is
a corporation, any officer of the
corporation.”.

51 By adding -
"(3) This section applies to and in relation to -
(@) a clearing and settlement system that is
established in a place outside Hong

Kong;

(b) an individual who is outside Hong
Kong; or

(c) a corporation that is incorporated in a
place outside Hong Kong,

as it applies to and in relation to such a clearing and
settlement system that is established in Hong Kong, such
an individual who is in Hong Kong, or such a corporation
that is incorporated in Hong Kong.".

52 By deleting subclause (1) and substituting -
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52

53

54

New

Amendment Proposed

"(1) Where any action has been taken under the
default arrangements of a designated system in respect of a
participant in the system, the Monetary Authority may, by
notice in writing given to the system operator or settlement
institution of the system, direct the system operator or
settlement institution to give to any person who has
responsibility for any matter arising out of or connected
with the default of the participant (“"nominated official™)
such information as the nominated official may request
relating to that default or to any matter arising out of or
connected with that default.".

By deleting subclause (5).

(a)
(b)

(©)

By renumbering it as clause 53(1).

In subclause (1), by adding "after consultation with the
system operators and settlement institutions of designated
systems," after “information,".

By adding -
"(2) The Monetary Authority shall publish in

the Gazette any guidelines issued by him under this
section.".

By deleting subclause (3).

By adding -

"57. Notices, etc. as subsidiary

legislation
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Clause Amendment Proposed

(1) A notice published in the Gazette under
section 1(2) or 56 is subsidiary legislation for the purpose
of section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1).

(2) Except as provided in subsection (1), a notice
or guideline published in the Gazette under this Ordinance
Is not subsidiary legislation for the purpose of section 34
of the Interpretation and General Clauses Ordinance
(Cap. 1).".

New By adding immediately before Schedule 1 -
"Consequential Amendments
Electronic Transactions Ordinance
58. Proceedings in relation to which sections
5, 5A, 6, 7 and 8 of this Ordinance do not
apply under section 13(1) of this

Ordinance

Schedule 2 to the Electronic Transactions Ordinance
(Cap. 553) is amended -

(@) in paragraph (zn), by repealing " ; ="
and substituting a semicolon;

(b) in paragraph (zo), by repealing the full
stop and substituting a semicolon;

(c) by adding -
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"(zp) the Clearing and

Settlement Systems
Appeals Tribunal
established under the
Clearing and Settlement
Systems Ordinance
( of 2004).m.".

Schedule 1  In the heading, by adding "CLEARING AND SETTLEMENT

SYSTEMS APPEALS" before "TRIBUNAL".



