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TABLING OF PAPERS

THISCAERE (REMRAT) 28 21 BB Q)R ERR ¢
The following papers were laid on the table pursuant to Rule 21(2) of the Rules of
Procedure:

b J&8 i B SCE 2R 2 2 i

(2003 FEAFRBE (GHRERAFHERNFEE)
(ERT) (& 28k) #HA) ...l 221/2003

(2003 = JEER B AL R B (B RTBF 3% 1A K 1B)

/N 222/2003
(2003 FEEH P (BEIER 2R 3) &) ... 223/2003
Subsidiary Legislation/Instruments L.N. No.

Securities and Futures (Contracts Limits and Reportable
Positions) (Amendment) (No. 2) Rules 2003......... 221/2003

Dutiable Commodities Ordinance (Amendment of
Schedules 1A and 1B) Notice 2003 ............cc.c....... 222/2003

Import and Export Ordinance (Amendment of

Schedules 2 and 3) Notice 2003..........c.cccceevveennnn, 223/2003
H A S
105 9 — HELMEAMEEEEE
CEE R CEEFEFH
F 11 — SFEFEME

2002-03 4 7
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Hl2ak — BEEIK
FH 2002/03

F135F @ — RENEARETES
2002-2003 EZE AWmEE

Other Papers

No.10 — The Land Registry Trading Fund Hong Kong
2002/2003 Annual Report

No.11 — Companies Registry
Annual Report 2002-03

No.12 — Hongkong Post
Annual Report 2002/03

No.13 — Environment and Conservation Fund

Trustee Report 2002-2003

REHMNOREE
ORAL ANSWERS TO QUESTIONS

R HEB B -HESH -

BMAEBEEAZEN AHEFTERENEIERERERRHOREE
Assisting Local Business Community Benefiting from CEPA

1. RBRRBCEER @ L/HE - M 7 IR B 0 R BT 7 o 15 B 77 B
( "FFET ) B FT Y A R I T R RS E R R AL E (R
‘CEPA” ) - G¥U5 CEPA £l P71 3 15 17 17 55 i 15 R #% - (H 10 177 7 #1541t

FEEFIEHT T — LEGE TR I - PIATIL £ B 187 4 B 7 I 2 7 3 26 7 7% [ 2 /7

129 B BN ML K #F] T CEPA JlTZH « FLUt - B A &5 & 4 & -
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B RENELBEN RN - WMBEEE —EERG - TR EEELE
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Crimes Committed by Mainland Visitors and Sentences Passed
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WRITTEN ANSWERS TO QUESTIONS

BFREENGE
Building Safety Loan Scheme
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Penalties on Employers Who Employed Illegal Workers
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Details of Services Provided by Public Relations Firms Commissioned by the
Government
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EHBEBKEE
Regulation of Dolphin-watching Activities
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DR RAYMOND HO: Madam Deputy, Hong Kong is a well-established
cosmopolitan city. It is renowned for its financial services, infrastructure and
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close linkage with mainland China which is an attractive market to businessmen
worldwide. Nevertheless, Hong Kong is also a notorious city. It is notorious
for its poor air quality. Improving air quality in Hong Kong, including indoor
air quality, has been our concern for many years.

Some 20 years ago, Dr Sarah LIAO, the present Secretary for the
Environment, Transport and Works, now sitting in front of me, and | both
presented talks on indoor air quality with emphasis on radon at a seminar. That
was the first time | met Dr LIAO. We must agree that we have the best person
to help solve this indoor air quality problem.

In recent years, the Legislative Council has also discussed the ways to
improve air quality with the Government many times. However, there is no
apparent progress, let alone concrete results, in this area so far. | agree with
some of our colleagues here that the air quality of this Chamber is poor.

Outdoor air quality is important to us, so is indoor air quality. Except for
those people who are engaged in outdoor works, all of us spend most of our time
indoor, for example, at home, in offices and in schools. If indoor air quality was
poor, our health might be threatened, particularly most of us live and work in
air-conditioned environment. Try to imagine if SARS came back and the indoor
air quality of a hospital ward was poor, what would happen to the patients? | think
their respiratory systems would be further worsened! Obviously, it is necessary
for the Government to spend more efforts in improving indoor air quality and
expeditiously implement the Indoor Air Quality Management Programme in order
to safeguard our health and the image of Hong Kong as an international city.
This is a basic requirement of a world-class city.

| appreciate the fact that the Government has launched some programmes
to improve indoor air quality. For example, setting up an inter-departmental
Indoor Air Quality Management Group to co-ordinate the development in the
control of indoor air quality, and launching publicity campaign to raise public
awareness about the negative impacts of indoor air pollution on health.
However, to thoroughly improve indoor air quality, the Government has to do
much more than that. For example, smoking in public areas such as restaurants,
cinemas and shopping malls should be entirely and strictly prohibited, and more
stringent laws should be enacted in order to make sure that the parties involved do
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observe the laws. Only setting up a non-smoking zone in public areas is
meaningless as the air-conditioning system will expose non-smokers in the same
environment to passive smoking. On the other hand, if the laws were not strictly
implemented, some people would be reluctant to observe them and consequently,
indoor air quality could not be improved.

Although legislative measures can help improve indoor air quality, in the
long run, the problem should be addressed by means of education. When people
fully understand the impact of indoor air pollution on their health and living
standard, they will be more enthusiastic about taking the measures proposed by
the Government to improve air quality. Otherwise, the rest of the Government's
efforts will become futile.

Hong Kong is an international city. Every year, a large number of tourists
and businessmen come to Hong Kong for sightseeing, shopping and doing
business. These people are a major source of revenue for Hong Kong.
Recently, in order to combat government deficit, the Government has tried to
cultivate another source of revenue by announcing the investment immigration
plan. If indoor air quality was poor, the image of Hong Kong to tourists,
businessmen and those people who are interested in emigrating to Hong Kong
would be downgraded. Because of this, | believe that the economy would be
affected. Therefore, improving indoor air quality not only concerns the living
standard, but also the economy of Hong Kong.

In June 2000, the Indoor Air Quality Management Programme and its
implementation plan were discussed at the Panel on Environmental Affairs. It
was expected that the Programme would help improve indoor air quality in Hong
Kong. Unfortunately, three years have already lapsed but it appears as if nothing
has happened! For example, smokers can often be found in the non-smoking
zone in restaurants. People are still suffering from passive smoking in the
so-called "non-smoking zone". The progress of the implementation of the
Programme is very disappointing. As good indoor air quality can safeguard our
health and improve our productivity, even though reviving the economy is the
Government's greatest concern, it is imperative for it to implement the Indoor Air
Quality Management Programme more fully.

Even though we are praising the services of, for instance, the Mass Transit
Railway, | have raised the question here more than once that we should really
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check and monitor the air quality in the station areas and inside the trains.

Madam Deputy, | think | have expressed my views very clearly on the
importance of indoor air quality while trying to achieve the goal of becoming a
world-class city. | so submit. Thank you.
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Miss CHOY So-yuk rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, six were in favour of the amendment, eight
against it and five abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 22 were
present, one was in favour of the amendment, 11 against it and nine abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was negatived.
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Mr Howard YOUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, 13 were in favour of the motion and six against it;
while among the Members returned by geographical constituencies through direct
elections and by the Election Committee, 24 were present and 23 were in favour
of the motion. Since the question was agreed by a majority of each of the two
groups of Members present, she therefore declared that the motion was carried.
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Adjourned accordingly at ten minutes to Nine o'clock.



kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003 Al
B &% |1
EEEE

MEBFERYMERRMB XKEBREHE-RERANBRERNFFEES
i ]

ERERTHRIRTASREEER ( “BER" ) EOMENE AN
FIRFEER - 7E 2003-04 LEFE - G M 30 SRS R E R RT3 4
RAESHEKS  HBNEETEERERIRERERRE - BRE
2004-05 4F [ - B3 2 5T BIRE 2 BB 100 8 BE e 1 B8 4 W fr - e DG
R K 4 B B T SR R R R A



kg — 2003%F 108 22 H
A2 LEGISLATIVE COUNCIL — 22 October 2003

Appendix |
WRITTEN ANSWER

Written answer by the Secretary for Health, Welfare and Food to Dr LO
Wing-lok's supplementary question to Question 3

As regards the number of doctors completing specialist training who have not
been retained by the Hospital Authority (HA), in 2003-04, over 30 doctors
completed their specialist training and all of them except three are currently
working as Resident Specialists at the HA. For 2004-05, the HA plans to open
over a hundred new Resident Specialist posts, which should be sufficient to
absorb most of the doctors who will be completing their specialist training in that
year.
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Appendix Il
WRITTEN ANSWER

Written answer by the Secretary for Health, Welfare and Food to Dr LAW
Chi-kwong's supplementary question to Question 3

As regards the number of doctors recruited by the Hospital Authority (HA) for
specialist training, below is a table setting out the number of applicants and the
number of intakes over the past five years.

Number of doctors recruited by the HA for specialist training
(1999-2000 to 2003-04)

Year Applicants Number Recruited
2003-04 317 252
2002-03 337 258
2001-02 320 274
2000-01 299 269

1999-2000 316 236




kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003 A5

B 8% 111
EEEE

ENEEER R ERSEE N EF I REN M EFESEmEENE
X

AREBERMEEET ABEESR LA EERE - KEMEAMNEEZE R
HIECOWNE 11 4 HKE 1T HELEGEERERESRESNAK A
FREMHBEETEBEZEG T RMEE - FBRW LG HCH (L
& CB(2)325/03-04(01) FFCLERIIT =& CB(1)296/03-04(03)5F ST ) » DAfit

= = 2
EEZRE

Mﬂm L\/‘

\



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

EEEE — #

315k € CB(2)325/03-04(01) 3% X 14

NHEEEERERBEREGXF

EERAEANER
BARRER - BRSNS RESZH &

H&y
1. AR EIE

(a) A RRIKEE K AEANBERKREBRZ (8K
Z WS EA MR E PR IR 2R E - DL Rl 7] ¥R
BB TESE U7 TH AT R FH By g B T A L HE AL

(b) HEHIBZRZEFEBBRIFEFITHREE  £HHE
EBREEMNEZEANBEZBHAE R EE XA EA
B ((THHEEARER 3 MB) WEEL B
HEHIE 401 EE 28 RHEIB R EHERT TRE
EREEREEE

(c) IR EMEEEMAEANEZZHNEAIRE
LA By &) v p A% R B vk B M0 B) 5 A B HH A o FT IRF AT
ARG stAFEALHER] ¢ DL

(d) FIEEEEGIZ 401 EEH 29(1)HRMZE 31 kA
BIEYE ~ ST EZ M EBEMAEANBEREAKE

HIFRTE -
(1) BEARBEEREBARSHE
HRPR
2 BIKEE RBEIEANBRGRKREN &2 GRAREME

(RIS B (5 401 T2) FRE ™ - 468 401 =

GO/ RREHERRSHENEREERAEEAE  HEKREFEZ (B
REEp) (% 89 &) FiMlE - HEL » RESEBYEBERAEAR »
HEKRESFRILERBERKRSEHTEE - MEZE 401 ZFAHAE -



kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003 AT
EmMEE — &

tho AR RER TR A PR IKEE R FEIE AN BERIRER
Z R ZEBRITE -

(a) BB—IRIRIZE 34( 1)k - BXRCHE

RS TIRKSA  ARERE 2 BN BER
BITBREESHAUERTIT —

(a) HITWERER

(b) HEEEBHNEBA:
(c) IKEELFHES K
(d) HKEBRE -

MITHREENEREEHT XL B R ANEFTNER
By MEAZEBOEETF  RETHETH  HIfT
BEBAIHERABEH TZANERAKRE  BITREEEHEDN
HEEETEZA  mERE R S FEE AHER DL E I
B RERAERA -7

(b) B RGIEE 28( 1) & - FIGEHE -

THMEAEESEIGERSR BT TEREMAR B
JEZEBEATLI > KZBE NIRRT - L EH RS
BITEHREHEERL S RERART S B IRSE
AMAEMAGEREREZ AR T EZBRZE (R B FE R
g ) & BB IR HS HART » B4 A - 7

TERREESRHRETRRETHLEBELL

o
3. MEEEZ T > ERERGEXE S RI0T ¢
234 28(1
(D)EARETEBNLAER (REHNREEZBELL
MEMBZIRrED B RZBREMESRAA

&R B R 1 O

(b)) BANREERRETHE ()EHNEREZEBR
FAZEHIIE - A2 A K] BRI BIR -



kg — 2003%F 108 22 H

A8 LEGISLATIVE COUNCIL — 22 October 2003
EmMEE — &
() EHRMARZEMIRE (OFEFARARHEZBEMLL
HAEBITERRENE B o RO ER B G R E
7o AR ERHR SR ARE -
e SRR

4 o
RT3 4 B -

(d)BAMEREHE EMREAR (OHBRXREWAE LT ESN
B HY B 16 o E M ER B R BRIREWEI B REMER -
THRERE-

RTNBCE S R 6B -

A Bl B AR R R R
4. KFEEEE -

(a) 25 34()BRMBLIEITEHRE FHHEFTIERAE]
EBRD - AFERAE FAREWHE > THEREEE
NEEZEREERSE -

(b) MR#EES 28(1)fk:

(i) WAERA LT ZMEEAR  AIERMYE
PR 4 T BT 4 B W 4 S A

(1i) %5 B8 0 tH 5 B9 ¥k 8 R 3 A #R A By HE HI
T MEZBELCABRZERESRL S
BN > M LIEE(H—mRATNEE=
&l H BB TAEE(2)— 1 B8 TIER B A E
@ 24 /NEFRFE R T(F - HIFERRIERE
T FEESZAT - (KELHER] > FEBE =F > 8
@ 400 FWRBRAKRLABEMEELIREEHE
XfRkE (RBUFERK 2003 £ 11 A
12 B ITEFRENEE) -

3



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

A9

EEEE — &

(1i1)EERE 28(1) R TIR KB ILUEET > BHEE
E-BARALEEAHEFTRERT @ —&
WG HERF  EAEEARE BT ETEBIE
REREES T ERE -

P D B

5. o34 R ERBE SRR TR T1T
BEE - ESHMENEMN 1995 F 4 HHERER FERNE
FEREE > MEBRESDRER (A (ZHEIEKRS) 2
28 ik - EEIEPBIE 2601 E) - BETHREECHESE 34(1)
BRATIR PO NHER PR EBFERKEREE @ BITEREREDNA
TTEEHMETT -

6. R ER L EREEE S 28 (1) BRMBRBHERE
HE > ARG - —AHEAHKRE 28(1)BREFREETT
BEE ﬁ%34ﬂ>h%ﬁ%&%%%%i%%ﬁﬁ%
B A HEEEE 28 (1) BRABIBREEDLE RITEE
He - HE—FH W HHEEBEREEBRNREBEENREEEE
HIRE S - FIEBRETY 2003 &£ 6 HEHERSTRATENER
= LU 28R EREHERNITEREEI —BE®E
FH  SHMBEIREHITREEEZTFREBEEREREEE - &
M7 2B, b % B AT B BE B E A R A % B 10 A8 FE 1%
X HEMBE—E, R MEERNAEEKRXMS, BEREHEE
ITHEE. (RBUFERM 2003 F 11 H 12 HE ek
MIMEIAE) . EENERBBELOT -

(a) HR W AHLIELEMEREEAE > /£ 1994
o AEBBRRERRERE  EERNREENITHER
S - EN R REBERLSEEEFL
WHEE ERNRMNEFANEEERAEZTEREZEN
FEANBERELREE /Al ANBEEHTESZTER
KENZHEMAE T RUEET - (FRE K &
RPN B FBE I EHEE 89 & GRIKREES)
MENERKESTHAEKREE LFEANERT
ALY — R HERT © )

4



A10

kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003

(b)

(c)

(d)

B B U5 $t

(a)

EEEE — &

W LR 1994 F&8 TR — AR - tHF
BEREERZMARAKRBEIEARZBHIERZEE
BE] N BT #EH T i WHGR IR E -

RBLULER T8t BREERREEEERBER 1997 F
BREHE - NREFEKEEEERRDERRIE
EEZEE ZEAmBEATERDEERE - (A
fE A2 3) -

2003 £ 6 A - RMERMKSGEERDIETEIEFREGE
KRENBFEALTRBERTERELZEETEN F -
FEBEEE 28 (1) MBIBERCHE#HEE —FF
kg sy > WRMEAAFEME - BIEMW LA
AR R > PSS 28 MRS KB B R E R T
THREER-EBZABEREH - HNE 34(1)HR
B 28(HGEREERANRELENENR - HEE
MESRE  TREETZEBENERLER -

EH 34 (1) BRGH

DL 34(H)IRME > BEFEREREBEETER

EERIHBREMUREERSIREBZGR I ES A SEHE
XATRRER > fTZROUERERERE - WS EBILE
SHENEHEZERNEERIETAEEEE  DIREERT
Y A 2 75 O RE M AL 1] F1) 42 87 28 sl AT R A B 1 1 2 Fll i 1
e o LAt BEER TENE R E D HEE S EREE
BRAR SR AR IE H A RIAHIRRI R - TR EREZEEBREE -

EFRE 34(1)RATEMA KN FFR - FEEBT

52 T [ BT 7E I TSR AR A T BRSO 34.(1) 1%
B 28 (1) 6 H T R {E L R SR A BT ER O R T 5 i - B
W B 1 A 2 A A

FEREEEN T S HEARNBEESE

5



kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003 ALl
EmMEE — &

(b)y HRERELFH R, WHEKRERARF M A EE
TAF - BEF] TEERIRSRERERTRHAEA
FIEEHIH » &

(c) HEXWBEELH  BZWE N E R & 0BT
i’% FETIER T A TFEELMERE  (HREE
BI/E > mMEMNSEE=MA (i) RIFEHBT
B> MEBEIHTIERNEE 24 - (RS 4(b)
B -

£5 28( 1) RGHE

9. ERESE 28(1) AT FHEEREME - FlEH
R EXE T K 8 BRFTINZHARREKEA -

1997 % 7 B 1 HEARAYEZE

10. H 1997 % 7 H 1| HES > #ELOMEE K—U

AEANBAERRBRBIREERE R EERBER 401 FHEX

RUHEHE - EHEZ BB B M B EEIGR RS - FEMHE

AN H B O PRy 2 2 - Bt 3% N o3 (E 5 A0 1 R SN I A
A Ao (R CIR S BOE SETMS 7 A FraltFy(E . )

11. RREANFZEE  BEEENE:

r ll[l

(a) EEAZBEETELRZBRIEZTHM I BT —
fEz 3 S REUREEWNEENESH=[H WY
5 HABR AT -

(b) HMNEB—FREE BREEREEEELEEZTRE LK
(557 K 8 &) Tt ERMRER  EBELgH
ﬁﬁ?%j/fﬁiﬁﬁ@%;% R WEREEE &

YE LA)SZ TR R R TR R 43 1T 28 R A
@ﬁ%ﬁﬂﬁ



Al2

kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

HME1 L3

(K

EEEE — #

(¢) EN—AEEANBERMEBBFSAELEMN DX
ZE—MNEZEZESH=MAMHEZE  KEKZ
ETHEEEREE —F L —REFRE L
WSt FrLAERS THEETRIS 2% 1997 FR1H
Fe il

12. ot - BEEENRE

(a) M ARERERFINE —FZEE  BEBEEREEE
B EREE 34(1) KB TFHFTH -

(b) A HREBEERZEEWNEZE  BEEREE
LZEERNEEBAEBBEZRNIFSUER (R
6 E) » BIESE 28( 1) EMMIE R EHEE BN
REEEFEENER LMITEY - 554
HIFEE  WEEXLAFETHEEE R EEE
X ERKEWME IEERHITYREE S
BB E XA EALHER] - (F
8(c)E) -

B REHRERTURERE 28 BHHBEREEERTRE
BEEREE

13. — W R AR RLLE 28 B A HH
BREEFENITHRREL -FERBEHE (A% 6 &) - H
REFERALZHBREEBET MR RKEE RFEIEANBHE
TLREBERAEBZABRE—REM (FII=@EAH ) D &EkEE
EENFEMAYE LN ERARE » AEEEBERERHTH
REMER LRAESHE 28 RWBHEREREBRTRE
EhREREE  BEREEEFAIEBR=MEA 8 & LA
bef o BRI (55 8 () By) - AR ERABREMAE EE
BRGEFHE > ERRFEREEEERE -



kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003 A13
EmMEE — &

REER

14. SHMERRERBEEGENIEFEECTREERT

ZH 28(1)RATHIR - 38 5hiEE B2 IR 8 1 B 3 P I S
MRE, 8% —FRA—M@EALE - 7€ 1997 &£ 7 AF > &
ROALR RS BERENEBEBERENYYIE 4
TRIFFELEERRE - E R M 82 009 5 21 5 B R
ARCEEINR=ZMERAMRR » E/F6 Lt#H (5 8(c)
BZ) e

(II) ZEXREEANEEZHZ
(B BEERRBTY (%8 201 &)

15, RERAIGANBEZNRZEZ (F5 L)
(% 201 &) FiHE » LHE:

(a) 28 3 RME  EMFTHART "RETBEE —
e B FF Bl BRI T R AN B B AL ] & 0 BB AR
5 .

(b) 88 4 (2) BHAE  TALEBRAEY "ENHES
FEAE > EFBMEHKAREREMEEZARA
BHSMENER, RIEHEMITENS R
B - BCEE A UE HE B R 7B HE B L8 4T 55 T 2R B B %
ZAEMF & > BIBICEE -

(1992 FERZMBNE)
16. (1992 EHEZHME (BB VHFAT) A&)

( "ERE” ) BERYIT (PHLEEGRE) 2 3 BRREM
PRATHY -

“D AR (PHILEABSRGI) B2 FTHAR” SEEERAEASR -
IR (BB ES) B2 TR ARABRGEE ITHAS
CO IR (FEERES) WEXRESTRET -

8



Al4

kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

EEEE — #
BHER
17, REBRAEEMNEEANBR CRBGRAH %)

PR ERERR 0 ZHRLEAEERFEEAR “FER
EZAZWMEY) - EF 0 IFTNARESE > BRKE (B5ILME
HEAGRBI) 25 3 1R — MR ERr B A E RIS A4t o 7

s IR

18. RBZAE (B3 E T ) - EFREERTER
B EENRRES R TN PIOEE (5 3 %) -
A (5 4 ) > BRRIFR (B 5 B) » Hft A+ (5 6
R) FMIBAE (3B 7 6) BTG - MR EEEZA ST
N — AR AIZ A EREAQREE BINERGF (5
8FIZE O M) -

19. NBAREEE RGN  BEMES
ABHADEERHFF > LEREEHER - GFEME0M®
B hEHEME > BE/ AR ABEB AR S EWRE
AN EEERENAEABRAERERBERTEAS
EmERESE -

20. AZERBEEEENREANEBEZFRWEHE
> AT E B AR OEH MRS B IR SR am
PEAMEMR TR AHEE 0 KBS 7 RERE BT F]
4 B 22 B AT RE M EE AR R R A G 1l 2 o

21. LAt > FEBMEEMEENBELHFR > A5k
PR T HE & 2 5 17 UM BH 50 R S8 R R FT R B I R T -

REER

22. RIB (FHEBEFERGRO) (55 484 F|) 5 6(2)
BREKE  EREEERAERECY AT EBENTR
B SREERLEREEREREEE RMfE K aE %
MR -



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

Alb

EEEE — #
23. MRBEGEEREENRRNS  HEERBT

BURE - HRFERE R EEFTRE R Y LA &8y 5 2R
E - Pl EROEYEIE T RSEE  NREERED
CHITEBRRESBE TRIEBEBEER -

B 12 < AR RS 20 (D % 31 16

24. RERABZANEETEREOENZ GRKEF]
= (AEANER) BRED) FTRE - —RESEREERGE =
HRREF AN E G RIBZROIRE —HIEREF - %
b FERWEGRRSHEE REE A B H & 1R G FT#
ERIER T > HiBREF EMRIERI T8 T IS ~ I
TR - BRT B3GR RIS 34(1) K& 28(1) R4 BSAWM
o AE BR Y 1B 3

25. BRI BE 29(1) 1k - MEFEZE &
FRATZABHEBEZAEY ( "HEZRY" ) WER  UEMH
G 32 BRKRET > HEARYY (HITBRRERERE) AF
LATHIRESD

(a) "WIHFEABEENEEREANSRERRKIELLH#HT
BRGEMBEENEE  BEABTEBHRTZA
BRRE" B

(b) "MMEHEEASEAEXANAEERNERBRW LS
BEMERERE  SEBREBRETHEEEEY
BT TR > MEEFEEERELEZAERK
AU I BGRE R SR 2 E 2 Bl &g 87 » HI4E
ENEARERMBEM FZABREKRS”

26. B O29(2D)RANETHY, EXEYRILERSETE
TTHAMRIR, SR BmETMBARKHBELT  HEAE
FER R S ATRERTERRHE T - BUA SR -

@9 HEABLEAZBEAEBROOAR (F401F152ME) -

10



kg — 2003%F 108 22 H

A16 LEGISLATIVE COUNCIL — 22 October 2003
EmMEE — &
27. BRSO 31 e 0 R AR E R

TRAREWAR » WHEZA B WHEE TIE Tl = H 5
A RITHEM—E - HERETTEGE ~ BEZT 30
oo HRAIEITR ¢

(a) a7 8 A B 7 BRORT O 2 Bk Bl 55 AH BR B JR 1T > T RX
RITRTHREZERCHEHELENEERFTRK
AR AHAOBIRERKELE

(b) (BHiEEEEEMRAEI) (25 201 ¥|) 5B 11 #MATATHY
FIEFRIT o A% FRAT 2 B 7 5% A 38 1 1E B S B
Hy N BRAR B Y 5 B

(c) (HIZEZETHRE) (5 200 F) 5 2 RATEIRIIR

AR B R
2003 11 A 13 H

11



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

1.1

1.2

1.3

EEEE — #

1997 £ 7T H 1 HEBRKREERFEIEAR
R ELRBE B E AT
2R R 8 HOE B B 32 1 30
AR UR R A

BEx1

—(LERREREANR (HAE ) i — A S5 AT
HYFEZ KRR R -

EIERBE SR NEEE (HEREHR 65 %) L
AR ERATBRE RS  EHERERERTE
EEBHEURDKEEMER - B2 ABAR (K
BRARFE—KE 60 5%) AIEEAMFEHILEAR » WAlE
FTEAE -

WL % (B S 4G T HERT I ¢

(a) FIEAEBERZEABEHE  THAEAIR LR
TE AE It BT B T A 10 e i B 5 15 i 58 5 AT I 4
BEB AR -

(b) £ 1997 FLIHT - AIEANE —REFHETFEHRE
A > EAEEGSTRIEERRBRAMEAREH
HIRIHSE  HhAh 0 7F 1995 & RETERBEE X
FEEERBBEREECH  THEREGEER
REBENERT  HTMUFAEREABERNAER
REEET > T HREREMRF - (EXRAAE A
BERKRAT—EAFE SR TIF - A0 EFE R
ERAEHEZRSEN - ) 1996 FERNER K&
B GHITF— (L REANBEHRHES REA > H
MERLANE N BZEBST /N (E A R SR E -



A18

kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

2.1

2.2

3.1

3.2

EEEE — #

(¢) BT RNTHRGIHMERGS  BAREHIHEERKS
B EEEET - REAAMEA -

2

— R EF LR EE PR R R EHE B — R & F R IEBRAT
HE ZRAURIFZRERAL -

T T  AIERREE -

(a) ZEECHEMNEREBELME LS A BZL
& F B S B R — P A R Y A -

(b) BAEEHEERIREEEZHET-2@EAR
J3 a2 B AT i -

ExE3

—EBFEREERBARREHEELCESFEERLRERE
HEEEZEH - #AZMNEEEEZEHHTEEZR
TAF - {BEL T ER i B G IR AL - (BRESEEERS
i HEFAEART £SO -

TEAS PHERFIRE » FIVAMMAER

() FEREETEREBEREMNE (B RAL AT B
&) e

(b) #E 19945 BTEBERGEEEFLNFEE  E
RNEFEARZEDLERZEEREBENEIAR
HREE/AEANBBEATE T RAREHLHE
fa T —RUERT o (FRE—KHE > EROLBTER
BEETr R GRAREERS) (5 89 %) BER
BERAEFFNERAKREE KAEANERETEOUY
—MRUEET o ) RIEZCE 6(a)Be -



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

A19

EEEE — #

(¢) W LRI 1994 FH TH— KU, HE—ALE
BERZMEBEANEEZHETRZEEHNAZEANE
T RS ST BRE - RIIESE 6(b)EE -
EZ 4

—EEEREENRRRELEZER - KO FARIEHR
TEE  ZBUSIEZBEAL -

R THERTI - RIERRARE -

(a) ZEECHEMIERESMY EZLANZEZR
AfTBEENEA R AFENESF -

|

M

(b) FNEEBEEERRBRELHEFTH+CHEA
‘T2 E R -

BEES

— M EEEREENRERREELETREHREZAY
(LBEEZRY) WER - ZRURIEZRBAL -
(ERBEEERRBERIEHEFT—EAAER - )

HE BRI AT RE e AN 3258 401 BAVEMEEATAE @ H
REAEERN  SREF I TU#EL -

FERTERMEFRII T TN RE  ZUESRERGE
FHGRIREE » NERBEEMMUELNEE & 90k HiE
MM - AlAMBERLEZEERULANE (EXY
FAE g ) -

HZE6
—fIEmFEREERNRARREEDE—FTE LATHE

ROFE R BR B - (HEIEBEMER AN H BB E B A Ak
BEEERBNEL LHEMEE=EH - )



A20

kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

EEEE — #

AZIEEr CB(1)296/03-04(03)5% s 4

“EE-ZET-ATEHg#E
& a3

UEELBEREMKBEIEHEER

mﬁb

YERAEARABEXTRAENBE

B

ANHEAEBAEMENNEFEZBEEELOR  HZHBER
ERRESEF TRERBLOABRBOMUBBOERLEENY
12 XA B S BUR -

die B
B

2. NBHEERKREFNH O BERKEFTHAH B KRB -
WNEFEA-HAEATERKREGRAZENLOFEBNREEK
Rt HEBEREEMNZ CGRIKERE) B 89 BE)FTAE - #ENK
eiEHEBARN - IWNEFEELH —HRCBEETERREGRZE
B9 A B R AE % B AT 2 B E #T R K & FF B H#E AR R F ARG
%M\%E°E@AE%ﬁWéﬁﬂi(ﬁ%éﬂﬁ%%>@SW
B)VRARE ABERRBRARBERAOEBREEOIHIGERE -
Bk MMERFTERIERGIERN —EEEAME > KR
H e EGE KR & -

YEZfTEARSMBEK

3. (RO k GRIREF Z6GE) 28 5 RETH - H
REBATZEREGERZBENLAFEERR  EFERKRENGEBN —H



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

A21

EEEE — #

REF - BLOLREE > GRIKEFIREEG) 58 26 FEAE > AEKRLBR
HEZEETSAR RZTHNMHEIBRBRYE  mEZERS BITEE
HREBRASUERTEINRAREMERBABRESR  AHRMY
BARESAIEZERBEHAGEN - GRARSEOI) 6 11 RAHE
s - BTHATEAHEE I T - AR AGE R &AL BIRF AT
A BMAREBHN-EE BWEXTERENENE-EHBBITHE
MEmEITEAED - TREENHEMENERREETITERER
REE S ATEERE -

4. TiENEEZHEEEOBNERLE & XA ERRKEHNBUR
WHOCA BRENEME > KMFTHENE 2 ZH LR AT IT B
BRI FEEFRNTYEIXTRAKE ERBRANEMAOMAEK
KE EEHEBRT  LREHEHEAHAMARAZENBUT HIEXZN
KEABHWRBEAFNRRARE A IMHENKRE -

5. FORKREFHEIE -\ EEHETE - B{E M EARENK
REAEZHENRAEBBEBROANE -  HEZHRREERBR BT
BETMENEY  EEFEBENRLT  XBRELBBUERLIBERED
FEFRRENEAERRERFARKELOBOHFH - SBORE—LL—
FTEREEERRILBRER - 2 H 5 B L DUBAT #1934 2B
RESINAR BT SR - R &% 8 s O s F TRk &
mﬁmﬁ\ﬁW%%ﬁ@?@%&%%%%%%ﬁ%%xﬁﬁh
Bi B 2 =X B < R )R 1 15 2 (B 20 2 45 4% 3 1E 09 o 3 R HIE AR ) -
mﬁﬁ16@@%%%ﬂ%%iﬁﬁ%@ﬁﬁﬁ%ﬁﬂ%%&%%
BEERRMH) -

UEXHTEARKERENHMIMEMR

6. BELFE  GEIXTEARESHBEKR-—ERHREEZEE
FEAMBZBEERFTEHYBRBMRBENERERLSER - LTHWEE



kg — 2003%F 108 22 H

A22 LEGISLATIVE COUNCIL — 22 October 2003
EmMEE — &
3
o> 85 B IS R B

EHEH TEAREITEFENA/EER

7. B-HWREEFEERSE T & FEKF N EIZAE
MEHTEFREIELEENERAIER - FHEHERFNLHE  HHY
ERFTEHTEHES  BTBRREARESCZAEREIEEANLH
BEEEREIAGRAIGRB B LM A TERE - TEREH#T
EHEABALEEEEAMMEANERRE EFRBIEEZTHR X
BEMWASNFMEAES R IIEENRERGELSHEN
A AL AR & BGR KA - B - £EH & /9T 50 AT AR
- BB LR EERARNEEEERPMIEN - ARA

i

E-HHEMEEERNEBL  MAXZBELCERSEMMENL
B MHERSGHER - BRAETELN - BELFCAHETEE

B B R 0Lk G R AR

5 e J g 1 08 A

8. BIEYW kRIS AT BB TE R R ATk 16 fE A AR IR
o BERELRBENIEE TESER 24 DG TEGTSE
BZEANERLSBR - flrumEEZER (OB ANEER)
M) TRTREBEFEGWETHANAR ERESHETFRRR
MOERBRBDEERITEWFERRENEFTAEROF L TIE
MAR - ZBEEYH  CRBHYRERMESRELSRBIEE THE
MANE  UREHELEBEBEGHREFMOVAR FRIELERE
ALFERBE R EREE > SR T L2 EE KA s R E
MEBITE HMEREESEBRTAIEEZMERASER
EHBRALHFE - NEEFRE-ERHAES  MHEERCME

B B W BRF 5 A 69 E R R0 Y — LU Y A IR U RE DT -



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003

A23

EEEE — #

O

HAr#HF 74 000 HBRABR - EHLER T > BRE M
TREEIMNERELZHEEZENEE_A S Z BRNE ZHOEE
G 42 R(ET MO RBFEZENBN > 102 58 KA EHT
BB EEIRE) 42 FEEF 2IFTHRIMTERBLABE
Mer T 413 FAIWRATFEFERBLOBE -

10. WU EET AT R > BRIEBWER - 8258 &R
BN TEINEREOREENNTE 5 BB ET AR
MZBRERMEKHBEBOEL KMAXSHETERRE LA

o -



kg — 2003%F 108 22 H

A24 LEGISLATIVE COUNCIL — 22 October 2003
EmMEE — &

MEFEINTEKRKEME
RELFEBESLBRBAHBEKIE

B EXHHH
1. BREHRF 25.1.1991
2. B kbR oA A 1.8.1991
3. REEgAE 1.8.1991
4. FEE T AR 1.8.1991
5. dEEH oA AR 1.8.1991
6. Wk ALk B 1.8.1991
7. AR A 1.8.1991
8. Fue A= 1.8.1991
9. HEEAIMF 1.8.1991
10. FREEEE Y 30.4.1993
11. HE# - EHF 12.11.1993
12. EHHRE =R 29.4.1994
B.IIEETHREEERZRY 29.4.1994
4. FEHEaRE G 5.1.1996
15. i NBEHARBHEE L H - 5.1.1996
t6. HERH R N & 14.2.1997

D EREAGES TR (— AR S E A =4 H )R &
BUR (— UL Z RIS A = F H R R o H A E TR 2R %
FHE B —HEK -

F



kg — 2003%F 108 22 H
LEGISLATIVE COUNCIL — 22 October 2003 A25

Appendix 11

WRITTEN ANSWER

Written answer by the Secretary for Home Affairs to Mr TAM Yiu-chung's
supplementary question to Question 5

As pledged, we have forwarded the question to the Secretary for the Civil Service
and the Judiciary Administrator for comments. Their replies are that the matter
has been subsequently discussed and addressed at the Panel on Administration of
Justice and Legal Services and at the Panel on Public Service on 14 and 17
November 2003 respectively. Relevant discussion papers, LC Paper No.

CB(2)325/03-04(-01) and LC Paper No. CB(1)296/03-04(03), are enclosed for
Members' reference.
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WRITTEN ANSWER — Continued

LC Paper No. CB(2)325/03-04(01)

Paper for the Panel on
Administration of Justice and Legal Services of
the Legislative Council

Post-retirement Employment and Pension Benefits
and Acceptance of Advantages by Judges and Judicial Officers

Purpose
1. The purposes of this paper are :

(a) To set out the provisions relating to the continued receipt by
retired judges and judicial officers of their pensions while
taking up post-retirement employment and appointments,
and the approach and criteria adopted by the Judiciary in
relation thereto;

(b) To inform Members that the Judiciary wishes to consider
inviting the Chief Executive to delegate to the Chief Justice
his discretion under s.28 of Cap. 401 where retired judges
and judicial officers are appointed as deputies (usually for a
period of not more than 3 months);

(c) To set out the provisions governing acceptance of
advantages by judges and judicial officers, and the approach
and criteria adopted by the Judiciary in dealing with
applications by judges and judicial officers for permission;
and

(d) To set out s.29(1) and s.31 of Cap. 401 relating to
cancellation, reduction or suspension of pensions in relation
to judges and judicial officers.



kg — 2003%F 108 22 H

LEGISLATIVE COUNCIL — 22 October 2003

A2T

WRITTEN ANSWER — Continued
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(I)  Post-retirement Employment and Pension Benefits

The provisions

2.

Pension benefits of retired judges and judicial officers are

governed by the Pension Benefits (Judicial Officers) Ordinance, Cap.

401 Mete D,

Two sections of Cap. 401 may be applicable in cases where

retired judges and judicial officers take up employment or an appointment
after retirement.

(a)

(b)

The first is s.34 (1) which provides:

“The Chief Executive may direct that a pension granted to a person
shall be suspended as from a date the Chief Executive shall specify if
the person has, within 2 years after his retirement and without the prior
permission in writing of the Chief Executive-

(a) entered business on his own account;
(b) become a partner in a partnership;
(c) become a director of a company; or
(d) become an employee,

if the principal part of the business or the business of the partnership or
company or of his employment is, in the opinion of the Chief
Executive, carried on in Hong Kong, and the Chief Justice shall
forthwith notify in writing the person concerned of the direction.”

The second is s.28(1) which provides:

“If an officer who is eligible for a pension or to whom a pension has
been granted is re-appointed to the public service, or appointed to
service in any subvented organization which is determined to be public
service for the purposes of this section by the Chief Executive by
notice in the Gazette, the payment of the pension may be suspended
during the period of his service after his re-appointment or
appointment, as the case may be.”

No subvented organization has so far been gazetted by the
Chief Executive.

MNete ) Where the retired judges and judicial officers were/are under the old pension
scheme, their pension benefits are governed by the Pensions Ordinance, Cap.
89. In practice, pension benefits of most serving judges and judicial officers
are not under the old pension scheme and are governed by Cap. 401.
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3. Comparing the two provisions, the position is as follows:
S.34(1) S.28(1)

(a) Applies to employment in (a) Applies only to re-appointment
HK in both the private to the public service and
sector and the public appointment to any gazetted
service. subvented organization.

(b) Applies to employment (b) Applies after retirement with no
within 2 years of limitation in time.
retirement.

(c) Discretion to suspend (c) Discretion to suspend under the
under the section if the section if the person is re-
person is employed without appointed to the public service.
the prior permission of the
Chief Executive.

See para 4 below.

(d) The Chief Executive is (d) The section does not expressly
expressly specified as the identify the authority vested with
authority vested with the the discretion to suspend.

discretion to suspend.

See paras 5 and 6 below.

The question of prior permission
4. It should be noted that:

(a) Section 34(1) provides for the obtaining of the Chief
Executive’s prior permission in writing. If it is not obtained,
the Chief Executive may direct suspension of the pension.

(b)  Unders.28(1):

(1)  Where the person is re-appointed to the public service,
the pension may or may not be suspended.
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WRITTEN ANSWER — Continued
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(i1))  The criteria the civil service has adopted for similar
statutory provisions is that the pension would not be
suspended if employment in the public service or a
gazetted subvented organization is (1) for a full time
job for a period of not more than 3 months or (2) for a

part time job involving not more than 24 hours a week.

In accordance with such criteria, the pension was not
suspended in over 400 cases of retired civil servants in
the past 3 years. (See the Administration’s reply to a
LegCo question on 12 November 2003).

(11)  Although prior permission is not mentioned in s.28(1),
in practice, the person concerned will usually wish to
seek such permission and where it is obtained, would
know for certain that the discretion to suspend will not
be exercised.

The authority

5. S.34(1) of the Ordinance vests the authority to give
permission for continuation of the pension in the Chief Executive. In
April 1995, this authority was delegated by the Governor to the Chief
Justice and such delegation continues to be effective. (See s.28 of the
Hong Kong Reunification Ordinance, Cap. 2601). Although the power
under s.34(1) has been delegated to the Chief Justice, the Chief Executive
as the delegator retains the power, notwithstanding the delegation.

6. Section 28(1) is ambiguous as to who should in law be
regarded as the authority. On the one hand, the view could be taken that
it is the Chief Executive as he is mentioned in s.28(1) itself and he is
specified as the authority in s.34(1). On the other hand, it could be
argued to be the Chief Justice. After review in June 2003, the Judiciary
has concluded that the better view is that the discretion under s.28(1) is
vested in the Chief Executive. Such discretion has not been delegated to
the Chief Justice. It is noted that this view is consistent with the
Administration’s view that the discretion under equivalent statutory
provisions for the civil service is vested in the Chief Executive. (See the
Administration’s reply to a LegCo question on 12 November 2003). The
history of the matter is as follows:

(@ In 1994, as the authority is not expressly identified, the
Judiciary took the view that the Chief Justice could exercise
it. On this basis, in order to have flexibility to meet the
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operational needs of the courts, the Chief Justice granted
general permission for retired judges and judicial officers to
be appointed as deputies without suspension of pension. (At
about the same time, such general permission was also given
by the Secretary for the Civil Service in relation to retired
judges and judicial officers under the old pension scheme
subject to the Pensions Ordinance, Cap. 89).

(b) Pursuant to this general permission in 1994, one retired
judge and three retired judicial officers were appointed as
deputies without suspension of pension.

(c) Consistent with such approach, permission was granted by
the Chief Justice after 1997 for a retired High Court judge to
act as Deputy Judge of the Court of First Instance for a
period of 3 months without suspension of his pension. (See
Case 3 in Annex A).

(d) In June 2003, on reviewing the matter in connection with
Mr Michael Wong’s application for permission to take up
appointment as Chairperson of the Equal Opportunities
Commission without suspension of his pension, whilst the
point was considered debateable, the Judiciary considered
that the better view as indicated above is that s.28 by
implication vests the discretion in the Chief Executive.
Since both s.34(1) and s.28(1) appeared to be applicable, Mr
Wong was advised that the Chief Executive is the proper
approving authority.

The approach
Under s.34(1)

7. In exercising the discretion delegated to the Chief Justice in
relation to whether a pension should be suspended or continued under
s.34(1), the relevant considerations include whether judicial
independence, or the perception of such independence, may be
compromised and whether the proposed employment may involve any
conflict of interest or perception of conflict. The time that has elapsed
between the proposed employment and the cessation of active service is
also relevant.
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8. In considering applications under s.34(1), the Judiciary has
referred to and taken into account the approach adopted by the
Administration in dealing with applications by retired civil servants under
statutory provisions similar to s.34(1) and s.28(1). The Administration’s
approach includes:

(a) Considering whether the proposed employment would
involve any conflict with the public interest;

b) Within the 2-year period, normally imposing a sanitisation
year p y 1mposing
period of 6 months from the cessation of active service for
directorate civil servants; and

(c) Where the employment is in the public service or a gazetted
subvented organization, not suspending the pension if such
employment is (i) for a full time job for a period of not more
than 3 months; or (ii) for a part-time job involving not more
than 24 hours a week. (See para 4(b)).

Under s.28(1)

9. In relation to the discretion conferred by s.28(1), the
Judiciary’s view is that the considerations referred to in paras 7 and 8
above are similarly relevant.

The cases since 1 July 1997

10. Since 1 July 1997, there have been 5 cases where retired
judges and 1 case where a retired judicial officer were given permission
under Cap. 401 by the Chief Justice to continue to receive their pension
while taking up other employment or appointments after their retirement.
It is not appropriate to provide the names of the judges or the judicial
officer concerned. A summary of the 6 cases is at Annex A. (References
to cases below are to the cases in Annex A).

11. In relation to the 6 cases, it should be noted that;
(a) 5 of the 6 cases involved part time work. The remaining case

of the deputy judge was an ad hoc temporary appointment
for 3 months.

(b) In each case, the Chief Justice, taking into account the
relevant considerations referred to above (paras 7 and 8),
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was of the view that judicial independence and its perception
would not be compromised and that there would be no
conflict of interest and no perception of any such conflict.

Cases 1 and 3 (c) In relation to a judicial officer becoming a consultant in a

Case 3

solicitor’s firm and the appointment of the deputy judge for
3 months, precedents before 1997 were examined and taken
into account, bearing in mind that generally, there should be
broad consistency in the exercise of a discretion.

12. Further, it should be noted that:

(a) In each of the 6 cases, the Chief Justice granted permission
under s.34(1).

(b) Further, in the case of the appointment of the deputy judge,
in accordance with the view then held by the Judiciary (see
para 6), the Chief Justice proceeded on the basis that the
discretion under s.28(1) was vested in him. The Judiciary’s
view is that there is no question of exercising the discretion
to suspend the pension because the appointment as a deputy
judge, being for a period of 3 months, met the criterion
mentioned above. (Para 8(c)).

Possible delegation under s.28 to the Chief Justice in relation to
temporary judicial appointments

13. As explained above, the Judiciary considers that the better
view is that s.28 vests the discretion in the Chief Executive by
implication (para 6). Since it is desirable for the Judiciary to have the
flexibility of appointing retired judges and judicial officers to act as
deputies for a period of say 3 months without suspension of pension in
order to meet its operational needs, the Judiciary wishes to consider
inviting the Chief Executive to delegate his discretion under s.28 to the
Chief Justice solely for the purpose of making such appointments. As
such appointments would not exceed a period of 3 months, they would
meet the criterion mentioned above (para 8(c)). These are considered
matters relating to the Judiciary’s operations which should be dealt with
by the Chief Justice.
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Court of Final Appeal

14. The question has been raised whether non-permanent Hong
Kong judges of the Court of Final Appeal are subject to s.28(1). Such
judges are invited to sit usually for a short period of about a month a year.
Prior to July 1997, when the court was being established, the
Administration and the Judiciary agreed that their pensions would not be
suspended as their sitting as a non-permanent judge, being usually for a
period of less than 3 months, would meet the criterion mentioned above.
( Para 8 (¢)).

(II)  Acceptance of Advantages by Judges and Judicial Officers

Prevention of Bribery Ordinance, Cap. 201

15. The acceptance of advantages by judges and judicial officers
is governed by the Prevention of Bribery Ordinance, Cap. 201 (“POBO”).
In particular:

(a) Section 3 provides that any prescribed officer ™ ? who,
without the general or special permission of the Chief
Executive, solicit or accepts any advantage shall be guilty of
an offence.

(b)  Section 4(2) provides that it is an offence for a public
servant™® ¥ to solicit or accept any advantage as an
inducement to or reward for or otherwise on account of,
among other things, his performing or abstaining from
performing any act in his capacity as a public servant.

Acceptance of Advantages Notice 1992

16. The Acceptance of Advantages (Governor’'s ¢ 9
Permission) Notice 1992 (“the Notice™) is given for the purposes of
section 3 of the POBO.

(Note 2)

o) Under s.2 of POBO, “prescribed officers” include judges and judicial officers.
ote

Public servants are also defined under s.2 of the POBO to include any
“prescribed officer”.

Construed as the Chief Executive in accordance with the provisions of the
Hong Kong Reunification Ordinance, Cap. 2601.

(Note 4)
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Contractual Obligation

17. In the Memoranda on Conditions of Service governing
employment of judges and judicial officers, a standard clause is included
which states that a judge or judicial officer “must not solicit or accept
advantages such as gifts, loans of money, discounts and passages except
those for which general or special permission has been given under
Section 3 of the POBO.”

Procedure and Criteria

18. By the Notice (clauses 3 to 7), general permission is given
for certain advantages to be solicited or accepted in certain circumstances,
such as advantages from relations (clause 3), from tradesmen (clause 4),
from close personal friends (clause 5), from other persons (clause 6), and
from Government (clause 7). Where general permission is not given by
the Notice, the Notice requires special permission to be obtained from the
approving authority (clauses 8 and 9).

19. Where permission from the approving authority is required,
judges and judicial officers are required to apply in writing, providing
adequate information including the nature of advantage(s), the estimated
value(s), relationship between the judge/judicial officer and the offeror of
the advantage(s), whether the offeror of the advantage(s) has any official
dealings with the judges and judicial officers or with the Judiciary, etc.

20. In considering applications for permission to accept an
advantage by judges and judicial officers, the relevant considerations
include whether judicial independence, or perception of such
independence, may be compromised; and whether this may give rise to
any conflict of interest, or perception of such conflict.

21. Further, in processing such applications from judges and
judicial officers, reference may be made by the Judiciary to the criteria
laid down by the Administration for similar applications.

Approving Authority

22. The approving authority is the Chief Justice as Head of the
Judiciary responsible for its administration as provided for by s.6(2) of
the Hong Kong Court of Final Appeal Ordinance, Cap. 484, and the
Judiciary Administrator who is accountable to the Chief Justice.
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23. In the case of the Chief Justice, the approving authority is
the Chief Executive. Where gifts to the Chief Justice are disposed of by
established methods such as donating the gifts to a charitable
organization , the approving authority has been delegated from the Chief
Executive to the Judiciary Administrator.

(III) Sections 29(1) and 31 relating to cancellation, reduction or
suspension of pensions

24, The entitlement of judges and judicial officers to a pension is
governed by the Pension Benefits (Judicial Officers) Ordinance. Where
the statutory conditions are satisfied, that Ordinance makes entitlement to
pension benefits a legal right. Accordingly, a judge or judicial officer
who is otherwise qualified to receive a pension, can only be refused his
pension or have it cancelled, reduced or suspended in the circumstances
provided for by that Ordinance. Apart from s.34(1) and s.28(1) discussed
above, there are two relevant provisions.

25. The first is 5.29(1). In each case after considering the
advice of the Judicial Officers Recommendation Commission (“JORC”)
and subject to following the procedures set out in s.32, a designated
officer ™ (appointed by the Chief Executive) :

(a) can refuse to grant a judge or judicial officer a pension “if it
is shown to the designated officer that the officer wilfully
suppressed facts that are material to the grant of a pension;”
or

(b) can cancel or reduce a pension granted to an officer “if it is
shown to the designated officer that the pension was
obtained by the wilful suppression by the officer of facts, or
that it was granted in ignorance of facts, which were such
that had they been known before the retirement of the officer
the pension would not have been granted in fuill or in part.”

26. Section 29(2) also provides for the possible refusal to grant a
pension and the cancellation or reduction of a pension granted in certain
situations involving retirements during or when threatened by disciplinary
proceedings.

®ete3) A designated officer must be an officer holding judicial office (s.2 of Cap. 401).
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27. The other relevant section is s. 31 which applies to officers
who have been granted a pension and provides that the pension may be
cancelled, suspended or reduced where such officer is convicted of an
offence falling within any of three specified categories, namely :

(a) an offence in connection with public service under the
Government, and that offence is certified by the Chief
Executive to have been gravely injurious to Hong Kong or to
be liable to lead to serious loss of confidence in the public
service;

(b) an offence under Part II of the Prevention of Bribery
Ordinance (Cap. 201), and that offence is related to the
person's previous public service under the Government; or

(c)  treason under section 2 of the Crimes Ordinance (Cap. 200).

Judiciary Administration
13 November 2003
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Annex A

Cases since 1 July 1997 of Retired Judges and Judicial Officers

who were granted permission to

continue to receive their pensions while taking up

1

1.1

1.2

1.3

Case 1

A retired judicial officer (a Magistrate) was given permission to
work part-time as a consultant in a solicitor’s firm.

District Judges and above (with a retirement age of 65) have to
give an undertaking to the Chief Executive on appointment not to

return

to practise as a barrister or solicitor in Hong Kong after

leaving the Judiciary. However, judicial officers (normally with a
retirement age of 60) are not subject to such an undertaking and
can return to private practice.

In granting permission in this case:

(2)

(b)

(©)

The Magistrate was asked to confirm and duly confirmed
that he had no professional contacts with the firm over the
previous 2 years.

Before 1997, permission had usually been granted to judicial
officers to return to private practice subject to a 6 months’
sanitisation period after cessation of active service. In 1995,
before delegation of the discretion to the Chief Justice, the
Governor, on the recommendation of the Chief Justice,
granted permission to two judicial officers (who had been
working in tribunals where lawyers have no right of
audience) to return to practise as barristers and to dispense
with any sanitisation period. In 1996, the Chief Justice
granted permission to a judicial officer to return to practise
at the Bar subject to a 6 months’ sanitisation period.

A sanitisation period of 6 months from cessation of active
service was imposed.
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Case 2

A retired High Court Judge was permitted to take up the position of
non-executive director of a company, a part-time position.

In granting permission, it was noted that:

(a) The judge had confirmed that he had not dealt with any case
involving the company or any company in the group to
which it belonged.

(b) The appointment would commence after 12 months from
cessation of active service.

Case 3

A retired High Court Judge was permitted to act as Deputy Judge
of the Court of First Instance of the High Court for 3 months. This
was an ad hoc temporary position, although it involved full time
work during the period of appointment. (The appointment was
effective 6 months after cessation of active service).

In granting permission, it was noted that:

(a) Deputy Judges of the Court of First Instance are paid an
honorarium (which does not involve any contractual

gratuity).

(b) In 1994, in order to have flexibility to meet the operational
needs of the courts, general permission was granted by the
Chief Justice for retired judges and magistrates to be
appointed as deputies without suspension of pension. (At
about the same time, the Secretary for the Civil Service
similarly granted such general permission in relation to those
retired judges and judicial officers under the old pension
scheme governed by the Pensions Ordinance, Cap. 89). See
para 6(a) of the paper.

(c)  Pursuant to such general permission in 1994, one judge and
three judicial officers were appointed deputies without
suspension of pension. See para 6(b) of the paper.
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Case 4

A retired High Court Judge was granted permission to take up an
appointment as a non-executive director of a company, a part time
position.

In granting permission, it was noted that:

(a) The judge confirmed that he had not dealt with any case
involving the company or any company in the group to
which it belonged.

(b) The appointment would be effective some 17 months after
cessation of active service.

Case 5

A retired High Court Judge was granted permission to take up
appointment as Chairman of the statutory Administrative Appeals
Board, a part time position. (The appointment was effective within
1 month after cessation of active service).

It is doubtful whether the appointment to such an office is subject
to any provision of Cap. 401, but for the avoidance of doubt,
permission was granted.

In granting permission, the condition was imposed that as
Chairman of the Board, the retired judge should not handle any
case which he had previously dealt with as a judge. It was noted
that the Chairman is paid an honorarium (which does not involve
any contractual gratuity).

Case 6

A retired High Court Judge was granted permission to take up a
part-time teaching appointment with a tertiary education institution,
a part time position. (The appointment was effective 3 months
after cessation of active service).
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For discussion
on 17 November 2003

LEGISLATIVE COUNCIL PANEL ON PUBLIC SERVICE

Pension suspension policy for retired civil servants

PURPOSE

This paper sets out our current pension suspension policy applicable to
retired civil servants who are re-appointed to the public service or appointed to
service in subvented organisations determined to be public service for the purpose
of pension suspension under the pensions legislation.

BACKGROUND

2. The civil service pension schemes comprise the Old Pension Scheme
(OPS) and the New Pension Scheme (NPS). Civil servants appointed before
1 July 1987 on terms which attract pension benefits belong to the OPS and their
pension benefits are governed by the Pensions Ordinance (Cap.89). The NPS is
applicable to officers appointed on or after 1 July 1987 on terms which attract
pension, or officers appointed before this date who opted to transfer to the NPS
when it was introduced. Their pension benefits are governed by the Pension
Benefits Ordinance (Cap.99). Civil servants are entitled to receive pensions upon
retirement under the relevant pensions legislation. Specifically, they will receive
a one-off commuted lump sum gratuity on retirement and a recurrent monthly
pension thereafter.

PENSION SUSPENSION POLICY

3. Entitlement to pension benefits for those whose terms of appointment
attract pensions is a right as provided for under Section 5 of both the Pensions
Ordinance and the Pension Benefits Ordinance. At the same time, Section 26 of
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the Pension Benefits Ordinance provides that if a retired civil servant is re-
appointed to the public service, or appointed to service in any subvented
organisation which is determined to be public service for the purpose of pension
suspension by the Chief Executive (CE) by notice in the Gazette, his pension may
be suspended during the period of such service. There is a similar provision in
Section 11 of the Pensions Ordinance, which stipulates that the pension of a retired
civil servant may be suspended under the same condition. It should be noted that
the exercise of this authority to suspend pension is discretionary but not mandatory.
The CE may determine whether or not to exercise his discretion to suspend
pension payment depending on individual circumstances.

4. The policy to suspend the pension of a retired civil servant on re-
appointment to the public service has been in place for a long time. In this regard,
we refer to full-time paid employment which requires the carrying out of executive
duties/functions. The rationale for pension suspension under such condition is
that, under normal circumstances, there is no specific reason from the public
finance angle to grant a recurrent monthly pension to a retiree if he is still gainfully
employed in the Government with a stable monthly income financed by the public
purse.

5. The pension suspension policy was extended to cover employment in
subvented organisations in 1987 when the NPS was introduced. The rationale
forwarded in support of this is that since these organisations receive substantial
subventions from the Government, under normal circumstances, retired civil
servants employed by these organisations should not receive both monthly pension
and salary from the same public coffers. This policy was first implemented in
1991 following the setting up of the Hospital Authority. As and when a new
organisation is set up to execute new statutory functions or as a result of the
disestablishment of a Government department, consideration would be given
whether that organisation should be determined as public service for the purpose of
pension suspension. Factors to be considered include, among other things, the
source of funding of the organisation (e.g. the mode and level of government
subventions to the subvented organisation) and the mode of operation of the
organisation (e.g. whether it operates on prudent commercial principle). At
present, a total of 16 subvented organisations have been declared and gazetted as
public service for the purpose of pension suspension. Details are at Annex.
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Exceptions to the pension suspension requirement

6. Over the years, the pension suspension policy has been applied to
suspend the pension of retired civil servants who are re-appointed to the public
service or appointed to the gazetted subvented organisations. Exceptions to this
arrangement have been applied to two categories of retired civil servants as set out
below.

Civil servants appointed as Principal Officials

o bility S

7. The first category involves those retired civil servants who have reached
the earliest permissible retirement age under respective pension schemes and who
were appointed as Principal Officials under the Accountability System. This
special arrangement aims at facilitating the implementation of the Accountability
System so that civil servants who are considered suitable for appointment as
Principal Officials by the CE will not be inhibited by the transfer arrangements in
considering such appointments. In allowing these officers to receive their
pensions during their tenure as Principal Officials, the CE had taken into account
the fact that the remuneration package of the Principal Officials appointment does
not contain any gratuity or retirement benefits (other than the statutory minimum
mandatory provident fund) and that there is no security of tenure. This special
arrangement is only applicable during the relevant persons’ terms of office as
Principal Officials. Once these persons step down from the position of Principal
Officials and if they are re-appointed to the public service or appointed to gazetted
subvented organisations, payment of their pension may be suspended in
accordance with the normal rule. This arrangement was fully explained to the
Legislative Council in the context of implementation of the Accountability System.

8. The second category involves retired civil servants who take up part-
time (i.e. not more than 24 hours per week) or short-term employment (i.e. not
more than three months) in the public service or one of the 16 gazetted
organisations. Examples of such appointments include those who are appointed
on an ad hoc basis to help conduct inquiries on conduct and discipline matters
under the Public Service (Administration) Order; those who are appointed to assist
in the prompt implementation of cleansing operations arising from
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recommendations made by Team Clean following the SARS outbreak; part-time
shroff for Sunday/public holidays and evening clinics; part-time lecturers for short
courses in the tertiary institutions, etc. Taking into account the short-term and ad
hoc nature of such appointments, and in order not to unnecessarily discourage
retired civil servants to continue to contribute their expertise, we consider it
appropriate not to suspend pension under such circumstances. This arrangement
not to suspend pension had been in place since the 1970s before the criteria clearly
defining what constitutes a part-time or short-term appointment for approving such
waiver were formalised in 1994.

9. There are currently about 74 000 retired civil servants. Against this
backdrop, in the past three years, the total number of cases where pension
suspension has been waived under the first category is five while that under the
second category is 442 (comprising 340 cases involving re-appointments to the
Government and 102 cases involving service in the gazetted subvented
organizations). Out of the 442 cases, 29 and 413 cases were from retired civil
servants formerly holding directorate and non-directorate positions respectively.

10. As seen from the above statistics, the current pension suspension policy
will apply to all re-appointments in the public service and appointments in the
gazetted subvented organisations other than for short-term or part-time
appointments or under exceptional circumstances. We consider that this policy
remains broadly appropriate.

Civil Services Bureau
November 2003
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Annex

Subvented organisations determined and gazetted as public service
for the purpose of pension suspension

0 isation/Instituti
1. Hospital Authority
2. City University of Hong Kong
3. Hong Kong Baptist University
4. The Hong Kong Polytechnic University
5. Lingnan University
6. The Chinese University of Hong Kong
7. The Hong Kong University of Science
and Technology
8. The University of Hong Kong
9. Vocational Training Council
10. Hong Kong Housing Authority
11. Hong Kong Monetary Authority
12. The Hong Kong Institute of Education
13. The Legislative Council Commission
14. Equal Opportunities Commission
15. Office of the Privacy Commissioner
for Personal Data
16. Office of The Ombudsman

Effective Date

25.1.1991
1.8.1991
1.8.1991
1.8.1991
1.8.1991
1.8.1991

1.8.1991

1.8.1991

1.8.1991
30.4.1993
12.11.1993
29.4.1994
29.4.1994

5.1.1996

5.1.1996

14.2.1997

Note : The list originally also included the Urban Council (effective date 30.4.1993)
and the Regional Council (effective date 30.4.1993) until the disbandment

of the two Councils on 1.1.2000.
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Written answer by the Chief Secretary for Administration to Mr James TO's
supplementary question to Question 6

As regards the total duration in term of hours of the meetings which had formal
records between the Chief Executive and individual Legislative Council Members,
according to the information provided by the Chief Executive's Office, the Chief
Executive will determine the mode of communication with Members in the light
of the need on each occasion. Generally speaking, whenever the need for
extensive consultation arises, the Chief Executive would offer to meet with all
Members from different parties, as well as independent Members. The number
and the total duration of past meetings between the Chief Executive and different
groups of Members were therefore approximately the same. Individual
Members, in their other duties and capacities than as Members, may also meet
and communicate with the Chief Executive on different occasions. As such,
despite strenuous efforts to check through our records, the Government is unable
to provide statistics on the number and total duration of the past meetings
between each Member and the Chief Executive.



