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The Air Transport (Licensing of Air Services) (Amendment) Regulation
2004 (L.N. 4 of 2004) ("the Regulation") was considered by the House Committee
on 30 January 2004.  Members may recall that the Legal Service Division had asked
the Administration whether it would consider also making express provisions on the
way the Air Transport Licensing Authority ("the Licensing Authority") shall
determine questions under the Air Transport (Licensing of Air Services) Regulations
(Cap. 448 sub. leg. A) ("the principal Regulations").  We informed Members that a
further report would be made after we had received the Administration's reply.

2. As amended, regulation 4(6)(c) now reads: "The way in which the
Licensing Authority shall determine questions for their decision shall be such as the
Chief Executive may prescribe.".  A marked-up copy of the Regulation is at Annex.
According to the Administration, the Chief Executive has not prescribed any
procedures for the Licensing Authority.  Over the years, the Licensing Authority has
developed by itself a set of procedures to consider route licence applications submitted
by Hong Kong airlines.

3.  As there are no prescribed procedures nor provisions in the principal
Regulations that confer on the Licensing Authority the power to make its own
procedures, we have asked the Administration to clarify the legal basis of the existing
set of procedures.  We have also asked the Administration whether the Chief
Executive would prescribe the procedures, or whether further amendments would be
made to empower the Licensing Authority to determine its own procedure.

4. The Administration's reply is that in the absence of statutory rules, the
Licensing Authority is the master of its own procedure at common law.  Accordingly,
the Administration considers that there is no practical need to prescribe the procedures
of the Licensing Authority.  The Legal Service Division has doubts on this view
given that there is an express provision requiring the Licensing Authority to follow the
procedures prescribed by the Chief Executive in determining questions.  Moreover,
the common law principle appears to relate to the power of a statutory tribunal to
"control" its own procedures rather than the making of the procedures themselves.
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5. Since the object of the Regulation is to prescribe a quorum of the
Licensing Authority, the absence of procedures prescribed by the Chief Executive do
not affect the amendments made in the Regulation.  On this basis, the drafting of the
Regulation presents no problem.  Whether or not it is necessary to prescribe
procedures under the amended regulation 4(6)(c) would be a matter for the
Administration to review.
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