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Dear Miss Chan,

Merchant Shipping (L ocal Vessels)
(Certification and Licensing) Regulation (L.N. 27 of 2004)

We are scrutinizing the above Regulation with a view to advising
Members and should be grateful if you would clarify the following matters:

Sections 18(2) and 20(2)

Is it intended that the power of the Director of Marine to amend any conditions or
restrictions attached to a full licence or a temporary licence is exercisable at any time
while the licence concerned is in force? If so, should this intention be expressed
clearly in the sections concerned? You may wish to refer to a similar section (i.e.
section 3(6)) in the Merchant Shipping (Local Vessels) (Dwelling Vessels) Regulation
(Cap. 548 sub. leg. A) ("the Dwelling Vessels Regulation™).

Appeal against decisions made by the Director of Marine under the Regulation

@ To assist a person who is aggrieved by a decison made by the Director
of Marine under section 19, 23, 26, 33, 34, 35 or 44 in lodging an appeal
against the decision to the Administrative Appeals Board, should the
Director be required to give reasons for his decision? |If so, should this
requirement be provided expressly under those sections? As you know,
the requirement for the Director to give reasons for his decision is
provided expressly in sections 10 and 15 of the Regulation when the
Director decides to refuse to issue a certificate of ownership and refuse
an application for the issue or renewal of afull licence respectively.



(b)

(©)

(d)

Isit intended that a person aggrieved by the Director's decision to amend
any conditions or restrictions attached to a full licence or a temporary
licence in respect of a loca vessel under sections 18(2) and 20(2)
respectively may appeal against the decision ? If so, please stipulate
this clearly in section 53 of the Regulation? As you know, the
Director's decision to make any amendment or addition to the conditions
specified in a licence issued to a dwelling vessel under the Dwelling
Vessels Regulation is appealable.  Should the same apply to this
Regulation?

Is there any reason why a person who is aggrieved by a decision made
by the Director of Marine under sections 28 and 31 of the Regulation is
not given the right of appeal ?

Please confirm whether a consequential amendment will be made to the
Administrative Appeals Board Ordinance (Cap. 442) to accommodate
the appeal under section 53 of the Regulation, and if so, when.

Section 55 - Immunity

(@

(b)

(©)

The immunity provision does not appear to fall within the scope of the
regulation making power under section 89 of the Merchant Shipping
(Local Vessels) Ordinance (Cap. 548). Please clarify the legal basis of
section 55? Given the important implications of the immunity
provision, should it be provided in the principal Ordinance instead of in
subsidiary legidlation if such provision is considered necessary?

Why is it considered necessary to grant immunity to Government and
officers in performing functions under the Regulation? As we
understand it, there is no similar immunity for performing functions
relating to the registration and licensing of motor vehicles under the
Road Traffic Ordinance (Cap. 374) and its subsidiary legidation. Is
there any reason why different considerations should apply in the
certification and licensing of local vessels?

What is the rationale for exempting Government from liabilities for
tortious acts committed by public officers in performing functions under
the Regulation, having regard to section 4 of the Crown Proceedings
Ordinance (Cap. 300)? You may wish to note that in some existing
legislation, for example, the Electronic Transactions Ordinance (Cap.
553), the Government's liability for the act or omission of public officers
in the performance of functions under that Ordinance is expressly
preserved.



Section 57 - Transitionals

According to the LegCo Brief, the Merchant Shipping (Pleasure Vessels) Regulations
(Cap. 313 sub. leg. G) ("the Pleasure Vessels Regulations') will be repealed upon
commencement of the Merchant Shipping (Local Vessels) Ordinance (Cap. 548). As
such, is there any reason why no transitional provisions are made in the Regulation for
licences issued under the Pleasure Vessels Regulations?

Drafting matters

(@ There are a number of references to the "length overall” of alocal vessel
in the Regulation, for example, in section 13(1), 38(2), 47(4) and
Schedule 3. How is the length overall of a vessel be determined? Is
"length overall" the same as "length" referred to in section 11(2)(h)? Is
it necessary to define the term in the Regulation? As you know, the
term "length overall” is defined in the Merchant Shipping (Local Vessels)
(Typhoon Shelters) Regulation (L.N. 28 of 2004).

(b) In section 7(7), isit necessary to add "shore" before "address'?

(© In section 10(4)(a)(v), should "of the vessel" be added after
"construction” to reflect the meaning of the Chinese text? You may
wish to note that in a similar context in section 11(2)(f), reference is
made to "the year and place of construction of the vessel". Should the
same English text be adopted in section 10(4)(a)(v) for the sake of
consistency?

(d) Regarding the Chinese text of the Regulation, please refer to my
comments marked up in the attached copies.

Consequential amendments to existing legislation containing references to the
repeal ed regul ations made under the Shipping and Port Control Ordinance (Cap. 313

According to the LegCo Brief, the Merchant Shipping (Launches and Ferry Vessels)
Regulations (Cap. 313 sub. leg. E) ("the Launches and Ferry Vessels Regulations'),
Merchant Shipping (Miscellaneous Craft) Regulations (Cap. 313 sub. leg. F) ("the
Miscellaneous Craft Regulations') and the Pleasure Vessels Regulations will be
repealed upon commencement of the Merchant Shipping (Local Vessels) Ordinance
(Cap. 548) and its subsidiary legislation. Assuch, will consequential amendments be
made to provisions in existing legislation which contain references to these
Regulations, and if so, when? You may wish to note that the Launches and Ferry
Vessels Regulations and the Miscellaneous Craft Regulations are referred to in section



6E(5) of the Import and Export Ordinance (Cap. 60). Other examples of provisions
where references to these Regulations are found are section 5 of the Ferry Services
Ordinance (Cap.104) and regulation 2 of the Dutiable Commodities (Marking and
Colouring of Hydrocarbon Oil) Regulations (Cap. 109 sub. leg. C). Please aso
consider whether consequential amendments need to be made to the definition of
"shipping purpose” in regulation 2 of the Waterworks Regulations (Cap. 102 sub. leg.
A).

| would appreciate it if you could let us have the Administration's
response to the above matters in both languages as soon as possible, preferably on
or before 8 March 2004.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

Encl.

cc: DoJd (Attn: Miss Betty Cheung SGC)
LA
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{2) A Class IV vessel shall not be let for hire or reward unless—

(a) it is let under the terms of a written charter agreement or written
hire-purchase agreement;

(b) the agreement contains a warning that states clearly—

(i) that the person to whom the vessel is let commits an offence
if he does not comply with section 6(5)(h) of the Merchant
Shipping (Local Vessels) (Certification and Licensing)
Regulation (L.N. 27 of 2004);

(ii) that the person to whom the vessel is let should read
carefully section 6 (except subsections (1), (2) and (4)) of the
Regulation; and :

(iit) where in the agreement the full text of those provisions may
be found;

(¢) the agreement contains, either in its body or as its attachment,
the full text of this section (except subsections (1), (2) and (4));

(d) the warning and text referred to in paragraphs (b) and (¢) are in
the same language as that of the remaining parts of the
agreement and are presented prominently in the agreement; and

(¢) the agreement is signed by the owner and the person to whom
the vessel is let.

(3) A Class 1V vessel shall not be let for hire or reward for an intended
service that involves the carriage of passengers unless there is in force in respect
of the vessel—

(@) such certificate of inspection _certifying that the vessel is fit for
the intended service as is required under the Survey Regulation
for a Class IV vessel of the type for which the vessel is
certificated; and )

(b) such policy of insurance in respect of third party risks as is
required under the Insurance Regulation for a Class 1V vessel of
the type for which the vessel is certificated, having regard to the
intended service.

() 1If, without reasonable excuse, subsection {1), (2} or (3) is coniravened
the owner of the vessel, his agent and the coxswain each commits an offence .
and is liable on conviction to'a fine at level 3.

(5) Where a Class 1V vessel is let for hire or reward—

(@) the owner, his agent and the coxswain shall ensure that there is
kept on board the vessel—

(i) the relevant written charter agreement or written hire-
purchase agreement; and

(i) if any passenger is carried in the vessel, the certificate of
inspection and the policy of insurance referred to in
subsection (3), or certified copies of them;
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L. 5. NO. 2 TO GAZETTE NO. %/2004 L.N. 27 of 2004 B225

(4) A Class 1V vessel or an ancillary vesse! of a Class 1V vessel that is
more than 3 metres in length overall or is fitted with engines of more than
3 kilowatts total propulsion power shall not be underway unless there is on
board a person in charge of the vessel who is the holder of a local certificate of
competency as a pleasure vessel operator, or any equivalent certificate as
specified in the Local Certificate of Competency Rules.

(5) If subsection (1) or (4) is contravened, the owner and the coxswain of
the local vessel each commits an offence and is liable on conviction to a fine at
level 3 and imprisonment for 6 months,

48. Person under 16 prohibited from operating
certain vessels

{1} A person under the age of 16 shall not steer, navigale or operate a
local vessel that is fitted with a propulsion engine.

(2) If subsection (1) is contravened by any person, that person, the owner
and the coxswain of the local vessel each commits an offence and is liable on .
conviction to a fine at level 3.

49. Additional certificates required for coxswains
and engine operators of dynamically
supported craft

(1) A Class I vessel that is a dynamically supported craft shall not be
underway in the waters of Hong Kong unless there ig-—
(7} on board and in charge thereof a person who, in addition to .
holding any other appropriate local certificate of competency as
a coxswain, holds a local certificate of competency issued under
the Local Certificate of Competency Rules and known as a Type
Rating Certificate; and
{h) on board a person in charge of the engines who, in addition to
holding any other appropriate local certificate of competency as
an engine operator, holds a local certificate of competency issued
under the Local Certificate of Competency Rules and known as
a Type Rating Certificate.
(2) If subsection (1} is contravened, the owner and the coxswain of the

vessel each commits an offence and is liable on conviction to a fine at level 3

and imprisonment for 6 months.
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54. Duplicate certificate of ownership, full licence,
temporary licence or permission for
a laid-up vessel

(1Y The Director may—

() on written application made by the owner of a local vessel or his
“agent, showing to the Director’s satisfaction the destruction,
defacement or -loss of any certificate of ownership, full licence,
temporary licence or permission for a laid-up vessel in respect of
the vessel; and

{b) on payment of the prescribed fee,
issue to the owner or his agent a duplicate of the certificate, licence or
permission. :

(2) Every duplicate certificate, licence or permission issued tinder
subsection (1) shall be clearly endorsed in a conspicuous place with the English
word “DUPLICATE” and the Chinese characters “#lA". .

(3) A duplicate certificate, licence or permission issued under subsection
(1) shal! supersede the original which shall cease to have effect and shall be
returned to the Director-—

(e) if the original is defaced, on the making of an application under
subsection (1); or
(h) if the original is lost, as soon as it is found,

(4) Where without reasonable excuse an original certificate, licence or
permission is not returned as required by subsection (3), the owner of the local
vessel concerned and his agent each commits an offence and is liable to a fine
at level 3.

55. Immunity; no warranty as to correctness
of information -

(1) No action shall lie against the Government, the Director or any other
officer in respect of any loss or damage sulfered by any person as a result of
any error or omission that was made in good faith and in the ordinary counrse
of the performance of any function under this Regulation.

(2) Without limiting the generality of subsection (1)—

(a) it is declared that a certificate of ownership, full llccnce
temporary licence, permission for a laid-up vessel or any other
document issued, granted, renewed or endorsed under _this
Regulation or section 66 of the Ordinance is issued, granted,
renewed or endorsed for the purposes of the Ordinance only;
and—

{i} the Director shall not be taken to warrant the correctness of
any information contained in the document; and



