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Purpose

This paper provides background information on past discussions of the
Bills Committee on Statute Law (Miscellaneous Provisions) Bill 2001 (the Bills
Committee) on the proposed summary disciplinary procedure for dealing with
breaches by solicitors under a fixed penalty system, without having to conduct a
full hearing of the Solicitors Disciplinary Tribunal (SDT) in relation to the
breaches.

Background

2. Prior to the amendments to the Legal Practitioners Ordinance (Cap. 159) by
the Statute Law (Miscellaneous Provisions) Ordinance (23 of 2002), there was no
mechanism for dealing with minor breaches by solicitors. Either full scale SDT
hearings must be convened, or the Council of the Law Society of Hong Kong
might issue sanction-less |etters of regret or disapproval to the solicitors concerned.
According to the Law Society, full SDT hearings were time consuming and
expensive for al parties, and letters of regret or disapproval in practice had little
effect to deter the commission of breaches. The introduction of a summary
procedure to deal with minor breaches was intended to fill the gap between the
issue of letters of regret or disapproval and afull SDT hearing.

Discussion of the Bills Committee on Statute Law (Miscellaneous Provisions)
Bill 2001

New disciplinary procedure for summary disposal of complaints against solicitors

3. The Statute Law (Miscellaneous Provisions) Bill 2001 was introduced into
the Legidative Council (LegCo) on 4 July 2001 and a Bills Committee was
formed to study the Bill. The Bill was passed by LegCo on 10 July 2002.



4, The Bill sought, inter alia, to amend the Legal Practitioners Ordinance (Cap.
159) to implement a new disciplinary procedure for the summary disposal of
complaints by the Tribunal Convenor of SDT Panel by way of a fixed penalty
imposed on a solicitor who admitted liability for the breach of a prescribed
provision, practice direction or principle of professional conduct prescribed in
rules made by the Council of the Law Society.

5. In essence, the procedure proposed for summary disposal of complaints
was as follows -

(@ in considering whether a matter was suitable for disposa by the
Tribunal Convenor, the Council of the Law Society might take into
account whether the alleged breach was deliberate, the gravity of the
alleged breach, and any other factor it considered relevant;

(b)  the matter for disposal involved an alleged breach which was listed
as a scheduled item in the relevant rules to be made by the Council
of the Law Society; and

(c) if the solicitor complained of did not admit liability or did not agree
to have the complaint disposed of by way of the fixed penalty
system, the matter would be dealt with by a SDT hearing.

Scope of breaches suitable for summary disposal

6. According to the Law Society, the types of offences that were suitable for
disposal under the new disciplinary procedure were intended to be limited to
minor technical breaches of the rules not involving dishonesty or monetary issues.
These breaches were not considered appropriate for referra to a full hearing of
SDT but nonetheless were deserving of sanction. In defining the scope of the
breaches that might be dealt with by the Tribunal Convenor by way of a fixed
penalty, the seriousness of the breach was a starting point. However, other
circumstances might also be relevant, including, for example, whether the breach
was merely an oversight or deliberate.

7. The Law Society provided alist of the offences proposed to be covered by
the rules to the Bills Committee for reference (Appendix ). The Law Society
aso informed the Bills Committee that a total of 168 letters of regret or
disapproval were issued to solicitorsin 2000, as compared with 118 in 1999. Out
of the 168 letters of regret or disapproval, 37 came within the scope of the
proposed fixed penaty system. The remaining 131 letters involved trivia
complaints against solicitors.

Offences invalving dishonesty

8. The Bills Committee was of the view that any breach committed by



solicitors which involved dishonesty should not be dealt with under the new
disciplinary procedure. The Law Society considered that the provision in the Bill
that the Council of the Law Society might take into account, inter alia, "whether
the alleged breach is deliberate” would preclude breaches involving dishonesty
from being disposed of by way of the new disciplinary procedure. To remove the
ambiguity, the Bills Committee suggested that the drafting should be revised by
adding an express provision to specify that the Council should take into account
whether the alleged breach involved a dishonest intent.

9. The Administration, after consulting the Law Society, agreed to move an
amendment to incorporate an additional factor of "whether the alleged breach has
been committed with a dishonest intent” in the Bill. The Administration further
advised the Bills Committee that the Law Society had agreed that offences of
dishonesty would be precluded from the list of scheduled items in the rules to be
made by its Council.

10. The text of new section 9A(1B) of the Legal Practitioners Ordinance
(section 103(a) of the Statute Law (Miscellaneous Provisions) Ordinance
(Ordinance No. 23 of 2002)) isin Appendix Il. The provisions shall come into
operation on a day to be appointed by the Secretary for Justice by notice published
in the Gazette, pending the making of the Rules to implement the summary
disciplinary procedure.

Consultation with members of the Law Society

11.  On whether members of the Law Society were aware of the proposed new
disciplinary procedure, the Law Society had provided an article entitled "Proposed
Alternative Disciplinary Procedure" published in Hong Kong Lawyer in March
2001 for the reference of the Bills Committee (Appendix I11).

12. Some members of the Bills Committee had expressed the view that the Law
Society should fully explain to its members details of how the proposed fixed
penalty mechanism would operate. They also stressed that in implementing the
system, the Law Society should not lose sight of the need to maintain transparency,
and protect the public's right to know concerning breaches of professional
conducted committed by legal practitioners.

The Summary Disposal of Complaints (Solicitors) Rules gazetted on
21 November 2003 (L .N. 251)

13.  The Summary Disposal of Complaints (Solicitors) Rules, made by the
Council of the Law Society of Hong Kong under section 73 of the Legal
Practitioners Ordinance, was tabled in LegCo on 26 November 2003. At its
meeting on 29 November 2003, the House Committee agreed to form a
subcommittee to study the Rules.



14. The Rules seek to implement the alternative disciplinary procedure under
section 9AB of the Ordinance. A copy of the Rules provided by the Law Society
together with a letter to the Panel on Administration of Justice and Legal Services
explaining the Rules were circulated to the Panel under LC Paper No.
CB(2)375/03-04(01) on 19 November 2003 (Appendix V).

15. The Administration wrote to the Subcommittee on Summary Disposal of
Complaints (Salicitors) Rules on 5 December 2003. The Administration's letter
(issued vide LC Paper No. CB(2)548/03-04(03) on 5 December 2003) provided
information on the Law Society's response to the following issues raised by the
Administration in relation to the operation of the Rules -

(@  circumstances in which the Council of the Law Society would
revoke a decision to submit a matter to the Tribunal Convenor under
section 9(1A) of the Legal Practitioners Ordinance;

(b) therationale of fixing the penalties at $10,000; and

(c) therationale of standardising the investigation costs at $15,000.

Council Business Division 2

L egislative Council Secretariat
5 December 2003



LC Paper No. CB(2)1395/01-02(02

OFFENCESWHICH MAY BE DEALT WITH
BY MEANS OF AN INTERMEDIATE SANCTION

NOTE: For any of the offences listed below, the Council has complete discretion asto the
action to betaken for breach. It may resolve to take no action, or toissue a letter of regret
or disapproval, or to agree to deal with the matter by way of intermediate sanction, or to
refer the matter to a Solicitors Disciplinary Tribunal for a full hearing.

LEGAL PRACTITIONERS ORDINANCE

Section 8 “ Accountant’ s reports”
* Failure to submit an accountant’ s report within the time limits prescribed in subsections (1)

and (2)
SOLICITORS PRACTICE RULES

Rule 2B “L etterhead”
(After the firm has been given the opportunity to rectify the breach and has not done so):

* Failure to comply with mandatory requirements set out in subrule (2)
*  Where afirm opts to state on its letterhead any of the matters set out in subrule (3), failure
to satisfy the pre-conditions to do so

Rule 4A “Supervision of office”
* Breach of subrule (a) requiring a solicitor with a practising certificate to be in attendance at

an office during the hoursit is open to the public
* Breach of subrule (b) requiring the office to be attended each day by a solicitor holding an
unconditional practising certificate

Rule 4B “Control of employment of unqualified persons”
* Temporary breach of the ratio of unqualified person to solicitors in subrule (1) without

having sought a waiver from the Council

* Breach of subrule (2) by employing an unqualified person who is also employed by another
firm without Council approval

* Breach of subrule (4) by alowing an unqualified person to carry a name card in the name
of the firm without a clear description of hisjob capacity

Rule 5 “Particulars relating to firms’
* Failureto provide the Society with the particulars required in subrules (1), (1A), (2) or (3)

Rule 5D “Steps to be taken in criminal matters”
* Breach of subrule (a) —failure to issue a confirmation letter to the client

* Breach of subrule (b) — failure to notify the client in writing of change in the information
and obtain written consent

* Breach of subrule (c) — failure to deliver to deliver account to the client at the end of the
case



* Breach of subrule (d) — falure to deliver receipt to client for fees or costs and
disbursements

* Breach of subrule (€) —failure to deliver backsheet to counsel

* Breach of subrule (f) — payment to counsel without receipt of afee note

* Breach of subrule (g) — failure to retain copies of documents for at least two years after
completion

SOLICITORS (PROFESSIONAL INDEMNITY) RULES

* Failure to submit an accountant’s certificate under rule 8(1)(a)

CONTINUING PROFESSIONAL DEVELOPMENT RULES
* Failure to comply with rule 5 (provided that the breach has already been rectified within a
very short period after the date for compliance with the Rules)

PRACTICE DIRECTIONS

PD B.1 " Salicitors' Bill of Costs
* Failureto render an itemized bill to a client upon request

PD C.3 " Stepsto be taken in criminal matters
* Breach of subparagraph (2) — failure to carry the confirmatory letter from the client when at

court

PD D.2 “Signature of post”
* Breach of subparagraph (1) — failure to ensure letters in the course of professiona practice

are signed by an approved signatory

PD D.5 “ Sharing an office and staff”
* Breach of subparagraph (4) —failure to have adequate signs in common areas

PD D.7 “Cessation of practice
* Breach of subparagraph (1) — failure to notify the Society 6 weeks prior to cessation date

* Breach of subparagraph (2) — failuer to appoint an agent

PD D.8 “Format of electronic communications

* Failure to comply with mandatory requirements set out in subparagraph (1)

* Breach of subparagraph (2) —issue of an e-mail by unapproved person

PD E.1 “Instructions to counsel”

* Breach of subparagraph (1) —failure to supply backsheet (see Solicitors' Practice Rule 5D)

PD G. “Professional stationery”

* Breach of PD G.1(1) —failure to state the names of principals
* Breach of PD G.(1(2) —failure to specify non-resident partners
* Breach of PD G.1A(1) —failureto state foreign lawyer’ s jurisdiction



* Breach of PD G.2(1) —stating “PCLL” or similar on namecard

PD H.1 “Election addresses’
* Breach of subparagraph (2) — stating name or address of firm or advertising work as
solicitor

FOREIGN LAWYERSPRACTICE RULES

Rule 5 “Business |etters”
* Failure to comply with the mandatory requirements set out in subrules (1) or (2)

Rule 6” Supervision of office”
* Breach of subrule (@) or requiring a foreign lawyer to be in attendance at the office during

the hours it is open to the public
* Breach of subrule (b) requiring the office to be attended each day be a foreign lawyer
holding an unconditional certificate of registration

Rule 7 “ Sharing an office and staff”
* Breach of subrule (4) —failure to have adequate signs in common areas

Rule 8 “Control of employment of unqualified persons
* Temporary breach of subrule (1) without having sought awaiver from the Council

* Breach of subrule (3) by alowing an unqualified person to carry a name card in the name
of the firm without a clear description of hisjob capacity

Rule 9 “Reporting of particulars
* Failureto provide the Society with the particulars required in subrules (1), (1A), (2) or (3)

VOLUME 1 OF “THE HONG KONG SOLICITORS GUIDE TO PROFESSIONAL
CONDUCT”

Principle 13.09 “When an oath must not be administered”
* Administering an oath or affirmation or taking a declaration in proceeding or matter in

which the solicitor or hisfirm is acting for any of the parties, or is otherwise interested

Principle 14.02 * Performance of undertakings’
* Brach of undertaking in conveyancing matters (provided that the breach has been rectified

and is not continuing)
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Appendix U

STATUTE LAW (MISCELLANEOUS Ord. No. 23 of 2002  A1379%

PROVISIONS} ORDINANCE

% 23

(B) by repealing the full stop and substituting™™; or”;
(iv) by adding—
“(¢) remit the matter to
reconsideration wi

fit.”;

¢ Society or Council for
such directions as he thinks

(d) by adding— : :

“(12>Where the Chief Judge affirms a decision of the
cefty or Council under paragraph (a) of subsection (11)

or directs the Society to issue a practising certificate under

paragraph () of that subsection, the decision of the Chief

Judge shall be final.”. ‘

101. Qualifications for practising as selicitor

Section 7(4) is amended by adding “that apply to him” after “73A”.

102. Solicitors Disciplinary Tribunal Panet

Section 9 is amended—
{a) In subsection (4)—
(i) by repealing “one of the solicitors on the Panel” and
substituting “a solicitor”;
(ii) by repealing “of the other”;
() by adding— ‘
“(6) The Tribunal Convenor and a Deputy Tribunal
Convenor who acts in the place of the Tribunal Convenor
in circumstances mentioned in subsection (5) may be
remunerated by the Society.”.
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103. Complaint about conduct of soliciter,
foreign lawyer, etc.

Section 9A is amended—
(a) by adding—
“(1A) Notwithstanding subsection (1}, if the conduct
involves an alleged breach of—
(@) a provision of this Ordinance;
(b) a practice direction issued by the Society; or
{¢) a principle of professional conduct contained
in The Hong Kong Solicitors’ Guide to
Professional Conduct,
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STATUTE LAW (MISCELLANEOUS . Ord, No. 23 of 2002 - AlB8RI
PROVISIONS} ORDINANCE

prescribed in rules made by the Council, and the Council
considers that that matter is suitable for disposal by the
Tribunal Convenor under section 9AB, the Council may
submit the matter to the Tribunal Convenor for such
disposal subject to the conditions mentioned in subsection
(1) of that section being satisfied.
"% (I1B) In considering whether a matter is suitable for
disposal by the Tribunal Convenor under section 9AB, the
Council may take into account the following—
(@) whether the alleged breach is deliberate;
(b) whether the alleged breach has been
‘ committed with a dishonest intent;
(¢) the gravity of the alleged breach;
(d) any other factor it considers relevant.”;
(b) in subsection (2), by repealing “Chief Justice” and substituting
“Chief Judge”.
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104. Section added

The following is added—

“9AB. Power of Tribunal Convenor te
dispose of certain complaints

(1) The Tribwrrdl Convenor of the Solicitors Disciplinary Tribunal
Panel shall-diSpose of a matter submitted under section 9A(1A) if the
perserrin respect of whom the submission is made—

(z) admits liability for the breach of a prescribed provision,
practice direction or principle of professional conduct as
alleged; and

(b) agrees to the matter being disposed of by the Tribunal
Convenor under this section,

in the manner prescribed in rules made by the Council.

(2) The Tribunal Convenor shall dispose of a matter by making an
order requiring the person concerned to pay, within the time specified n
the order, the fixed penalty and the Council’s fixed investigation costs
prescribed in rules made by the Council for a breach of the relevant
prescribed provision, practice direction or principle of professional
conduct.

(3) The fixed penalty shall be paid into the general revenue.

(4) The Tribunal Convenor shall sign an order made under this
section and file a copy of the signed order with the Secretary General of

the Qr\r'ief}t
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Appendix I

Proposed Alternative Disciplinary Procedure

Background

The Council’s disciplinary powers
under the Legal Practitioners
Ordinance (Cap 159) are limited by
s 9A to receiving and investigating
complaints, and referring them,
where appropriate, for hearing
before a Solicitors Disciplinary
Tribunal. The power to admonish
or censure solicitors is vested in
the Tribunal and the Council is
therefore caught between issuing
Jetters of regret or disapproval, or
referring the complaint for full
hearing by a Solicitors Disciplinary
Tribunal. The latter is time-
consuming, can be extremely costly
and may not be appropriate in
certain situations.

Following a proposal by the
Council, the Chief Justice has
now approved a new, alternative
procedure as an adjunct to the
disciplinary process, to fill the
gap between the issue of letters
of regret or disapproval and the
referral of matters for hearing by
a Tribunal. The new scheme will
enable respondents to be
penalised a predetermined
amount for each breach, with
costs imposed up to a fixed
maximum sum, rather than
proceeding to a full hearing by a
Tribunal, provided that:

(a) the breach involves a particular
specified offence;

(b} both the Council and the
respondent agree to the
particular breach being dealt
with summarily in this manner;
and

(c) the respondent pleads guilty to
the breach.
The Council is confident that
the proposed new scheme will

substantially reduce the delays and
high costs that are inherent in the
existing disciplinary system, where
the costs element can be far in
excess of any penalty imposed by
the Tribunal.

Expanded Powers of

the Tribunal Convenor

To give effect to the proposed new

system, the Tribunal Convenor

(and his Deputies) will be granted

additional powers to enable them

to:

(a) deal summarily with the
standard penalty breaches,
subject to both parties’ consent,
without having to convene a
Tribunal;

(b) impose standard fines for those
breaches in accordance with a
published tariff (proposed to be
$10,000 for each offence);

(¢) order payment by the
respondent of the costs of and
incidental to the prior inquiry
or investigation in relation to
the matter (up to a maximum
proposed to be $15,000 per
offence); and

(dyhave the order filed with the
Secretary General and available
for inspection by any person
affected.

It is intended that the Tribunal
Convenor and his Deputies, when
acting, will be remunerated for this
new statutory function.

Standard Penalty Breaches

The subsidiary legislation will
specify the ‘standard penalty
breaches’ which may be dealt
with under the proposed 3ystem.
However, breach of any
particular matter on the list will

not automatically mean that a
respondent will only be subject
to a standard penalty if he pleads
guilty. The Council will have
discretion in the first instance as
to whether a breach falling within
that category may be dealt with
summarily, and the respondent
must then also consent to that
procedure.

The Council may, for example,
consent to a standard penalty
breach being dealt with under the
proposed procedure if the breach
could be regarded as oversight,
rather than as a deliberate act or
omission. However, where the
Council regarded a breach as more
serious and did not consent to the
case being dealt with under this
procedure, the matter would be
prosecuted in the usual way before
a Tribunal. Similarly, a respondent
would be entitled to defend himself
in a full hearing before a Tribunal
if he so wished.

Procedure to be Set Out

in Rules

Under the system as proposed, the
respondent will be served with a
complaint sheet stating the
particulars of the alleged offence
and brief facts. During a specified
period, the respondent will be able
to discuss with the prosecutor the
complaints brought against him,
the facts and, if applicable, the
penalty which will apply if he
pleads guilty and if he agrees to
the matter being dealt with on a
fixed penalty basis.

It is intended that the fixed
penalty procedure will only be
applicable at this point and will
not be available if the respondent
pleads guilty at any later stage.

20
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{7 November 2003

Mrs Percy Ma

Cierk to LegCo Panel on administration of
Justice and Legal Services

Legislative Council

Legislative Council Building

TELEPHONE (R 22 ) :
FACSIMILE (™ K ) :
E-MAIL (@ F B #)
HOME PAGE (8K ) -

(852) 2846 0500

{852) 28450187
sg@hklawsoc org hk

htip: Hewww hiklawsoe org.hk

8 Jackson Road
Central
Hong Kong

Via Fax — 2509 9055
& Via Post
(Pages im total: 2 )

Dear Mrs Ma,
Re:  Summary Disposal of Complaints (Solicitors) Ruies

Please find enclosed for the assistance of the Pamel ap advanced copy of the Summary
Disposal of Complaints (Solicitors) Rules (“Rules™), which will be pazetted on 21 November
2003,

The Rules are introduced to implement a new alternative disciplinary system under which a
fixed penalty will be imposed upon solicitors who plead guilty to certain disciplinary offences
without the necessity to proceed to a full hearing. The necessary amendments to the Legal
Practitioners Otdinance (contained in the Statute Law (Miscellaneous Provisions} Ordinance
(Ordmance No.23 of 2002)) were gazetted in July 2002. They are included in sections 103(a),
104, 105 and 111 of the Statute Law (Miscellaneous Provisions) Ordinance, which shall come
into operation on a day to be appointed by the Secretary for Justice by notice published in the
Gazette, pending the passing of the new set of subsidiary rules to implement the alternative -
disciplinary procedures.

To summarise, the amendments to the Ordinance are:
(a) Alternative disciplinary procedures
(1) New section 9A(1A) sets out the scope of the matters that may be dealt with

under the new alternative disciplinary procedures whereby a matter can be
disposed of by iniposition of a fixed penalty if certain conditions are met.
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(i)  New section 9A(IB) sets out the ﬁfctérs that m&y be taken into account by the |
. Society when considering. whether a ‘stter i suitable for disposal by the
Tribunal Convenor under the new procedures. - . A

“(ifi))  New section 9AB sets out the power of the Tribunal Convenor to dispose of
- matters nnder the new procedures. . s S

(iv)  Amendments have been'made to sections. 9E{1) and (1A) toclarify that if the
matter 'is 'to be- disposed of by the- Triburial Convenor under thé pew
procedures, the Ttibunal Convenor shall not be required to constitute. a

* Tribunal. ) . - . . o

. (b) - Enablingprovisions . . : R

The new sub-section 73(1)(caa) and (cab) are added to prov'ide the Counci] with the
necessary power to make rules in relation to the new alternative ‘disciplinary
procedures. : ' - S ’ -'

The Rules set out tlie procediire that will be adopted when the Council decides to submit a ,'
matter to the Tribunal Convenor for disposal under the alternative disciplinary procedures..

The procedure is summarised as follows:

@) The Council representative shall send 1o ‘the relevant person a complaint’ sheet, a
summary of facts and a notice explaining the applicable procedures and setting out”
the amounts of the fixed penalty and fixed investigation costs if the ratter is-disposed
of under the summary procedures. e L o

(b) The relevant person has 21 da-yé to consider whether he wishes to discuss the matter
- with the Council representative. T : C :

(c) If the relevant person agrees to enter into discussion with the 'Couhqil'reprgsentativ'e,:
. then they will have 21 days to discuss and agree in writing the facts of the case.

©{(d) The Council repregentative will then sign a statement:of _.agréed facts on behalf of the'
' - Council and send it to the relevant person, who has. 14 days to sign and return it
together with his-indication that-be admits liability and agrees to have the matter

 disposed of under the new summary procedures.

(&) The Council will then make a submission to the Tribunal Convenor stating that the

' conditions to have the matter disposed of under the new prot:qdures have been
satisfred. It will also submit an affidavit exhibiting the signed statement of agreed
facts. : : o

(f)  After receiving the submission, the Tribunal Convenor shall make an order and send
it to the relevant person. : '

~ Page 2
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(g) The offences that may be dealt with by the summ'arj procedures and the fixed
amounts of penalty and investigation costs are all set out in the Rules. A’ list brdefly ~
explaining the nature of each of the offences covered by the Rules is also enclosed.

Please do not hesitate to let me know should you require further information.
Yours sincerely,

H fo

Heidt Chu

Director

Standards and Development -

cc. Mr Patrick Moss, Secretary General

Encl
T2650
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SUMMARY DISPOSAL OF COMPLAINTS (SOLICITORS) RULES

(Made by the Council of The Law Society of Hong Kong under section 73
of the Legal Practitioners Ordinance (Cap. 159) with the prior
approval of the Chief Justice)

PART 1
PRELIMINARY

1. Commencement

These Rules shall come into operation on the day appointed for the
commencement of section [11 of the Statute Law (Miscellaneous Provisions)
Ordinance 2002 (23 of 2002).

2. Interpretatiom
In these Rules, unless the context otherwise requires -

“affidavit” (ZFZ) includes affirmation;

“Council representative” (Z258&{{3) means a solicitor or counsel appointed
by the Council to represent it in the handling of a matter regarding the
conduct of a solicitor, a foreign tawyer, a trainee solicitor, or an employee
of a solicitor ar a foreign lawyer; .-

“fixed investigation cost” (EZRFIZEZEFH), in relation to a scheduled item,
means the Council’s fixed investigation cost specified opposite the item in
column 4 of the Schedule; |

“fixed penalty” (‘EREEGZX), in relation to a scheduled item, means the fixed
penalty specified opposite the item in column 3 of the Schedule;

“relevant person” (R A ) means a soﬁn;imr, a foreign lawyer, a trainee
solicitor, or an employee of a solicitor or a foreign lawyer, to whom a

complaint sheet has been sent under section 4;
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“scheduled item” (ﬁﬂfﬂﬁ) means a provxsmn, practice direction or pnnc1ple
of professional conduct specified in column 2 of the Schedule;

“Tribunal Convenor” (FEAH T4 A) means the Tribunal Convenor appomted
under section 9(4) of the Ordinance.

3." Provisions prescribed for pnrpoées of section
9A(1A) of Ordinance

The provisions, practice directions and principles of professional conduct
specified in column 2 of the Schedule are prescribed for the purposes of section
0A(1A) of the Ordinance.

PART 2

PROCEDURES BEFORE SUBMISSION OF MATTER TO
TRIBUNAL CONVENOR

4.  Council representative to send complaint
sheet when Council decides to submit matter
to Tribunal Convenor

¢ If the Couxcil decides to submit a matter regarding the conduct of

a solicitor, a foreign lawyer, a trainee solicitor, or an employee of a solicitor or a

foreign lawyer to the Tribunal Convenor under section 9A(1A) of the Ordimance,

the Council representative shall send to the solicitor, foreign lawyer, trainee

solicitor or employee a complaint sheet stating the particulars of the complaix_;t
together with a summary of facts relating to the conduct being complained of.

() The complaint sheet shall be sent together with a notice - _

(a) stating that the relevant person's conduct involves an

alleged breach of a scheduled item and that the Council

has decided to submit the matter to the Tribunal Convenor

under section 9A(lA) of the Ordinance and that

accordingly -
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§)) if the relevant person admits Liability for the
- alleged breach and agrees to the matter being
disposed of by the Tribunal Convemor under

section 9AB of the Ordinance, the matter shall be -

80 disposed of bjr the Tribunal Convenor and the
relevant person shall be only liable to pay a fixed
penalty and a fixed investigation cost; and
(ii) if the relevant person does mot admit liability for
the alleged breach or does not agree to the matter
being disposed of by the Tribunal Convenor, the
matter shall be disposed of by the Solicitors
Disciplinary Tribunal; and
(b) requiring the relevant person to notify the Council
representative in writing within 21 days after receiving the
complaint sheet whether or not the relevant person wishes
to discuss the matter with the Council representative.
3 The amounts of the fixed penalty and the fixed investigation cost
referred to in subsection (2)(a)(i) shall be specified in the notice.

5. Revocation of decision by Council

e Notwithstanding the sending of a complaint sheet to a relevant

person under sectio; 4, the Council may at any time within 21 days thereafter
revoke its decision to submit the matter to the Tribunal Convenor under section
9A(1A) of the Ordinance,

(2) Upon revoking its decision, the Council shall forthwith notify the
relevant person in writing of this fact.

6.  Discussion of complaint
Unless the Council has revoked its decision to submit the matter to the

Tribunal Convenor in accordance with section 5, if a relevant person notifies the
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Council representative that he wishes to discuss the matter, the Council
representative and the relevant person have a period of 21 days beginning on the
day after the receipt of the notification by the Council representative to discuss
and agree in writing the facts of the case.

7. Amendment of complaint sheet, etc.

At the end of the period referred to in section 6, if the Council
representative considers that the agreed facts are sufficient to establish the
liability of the relevant person, he -

(a) may amend the complaint sheet, if necessary: and
&) shall prepare a statement of the agreed facts and sign the
statement on behalf of the Council,
and send the complaint sheet or amended complaint sheet (as appropriate) and

the statement of agreed facts to the relevant PETSon.

8.  Agreeing to disposal of matter by Tribunal
Couvenor

If a relevant person wishes to have a matter disposed of by the Tribumnal
Convenor under section 9AB of the Ordinance, he shall, within 14 days afier
receiving the statement of agreed facts, sign and return the statement to the
Council representative and indicate in writing that he admits liability for the

gluuy

breach of the scheduled item as alleged and agrees to the matter being disposed ---

of by the Tribunal Convenor under that section.
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PART 3
SUBMISSION OF MATTER TO AND DISPOSAL OF
MATTER BY TRIBUNAL CONVENOR
9. Application of Part 3

(D This Part applies in relation to a matter regarding the conduct of a

relevant person if the relevant person -
(a) admits liability for the breach of the scheduled item as
alleged; -
(b} agrees to the matter being disposed of by the Tribunal
Convenor under section 9AB of the Ordinance; and
(®) signs and returns the statement of agreed facts,
within the time prescribed in section 8.

(2) In any other case, the Solicitors Disciplinary Tribunal Proceedings
Rules (Cap. 159 sub. leg.) apply but any information obtained by the relevant
person or the Council in the cuutée of or as a result of the discussion of the
matter under section 6 may not be used by the relevant person or the Council as
evidence in any proceedings against the relevant person under those Rules unless
the party against whom the information is proposed to be used consents in
writing to the information being so used.

10. Submission n?mat‘ter to Tribunal Convenor -
‘ (1) A submission to the Tribunal Convenor to dispose of a matter
under section 9AB of the Ordinance shall -
(@) be in writing and signed on behalf of the Council by the
Secretary General of the Society or by such other person
as the Council may from time to time appoint;
®) state that the conditions mentioned in subsection (1) of
that section that have to be satisfied before the Tribuoal
17-NDV-2083  19:15 +852 2845 @387 95%
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Convenor can disp-ose of the matter have been satisfied:
~ and -
(c) be accompanied by an affidavit swom by the Secretary
General of the Society or by such other person as the
Council may from time to time appoint.
(2) The affidavit referred to in subsection (1)(c) shall state -
(a) the capacity of the deponent;
(b) the deponent's means of knowiedge of the facts; and
(c) the pertinent information about the relevant person,
and shall exhibit the statement of agreed facts signed by the Council and the
relevant person.
) The Council shall, at the same time as it makes a submission to the
Trbunal Convenor, send a copy of the submis;sion to the relevant person.

11. Sending order to relevant person

(1)  As soon as practicable after receiving 2 submission, the Tribunal
Convenor shall make an order under section 9AB(2) of the Ordinance.

(2) The Tribunal Convenor shail send the order to the relevant person
within 7 days of its making.

PART 4
GENERAL

12. Correction of errors in orders

(1) Where there is a clerical error in an order made under section 9AB(2)
of the Ordinance, the Tribunal Convenor may, on his own nitiative or on the
application of the Council or the relevant person against whom the order was
made, correct the error in the order and may for that purpose require the relevant

person to produce the order to him for correction.
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(2) The Tribunal Convenor shall file a copy of an amended order with the
Secretary General of the Society. ’

13. Sending docnments
(1) Any document to be sent (however described) to any person under

these Rules is reparded as duly sent if it is —
(a) delivered to that person personally; or
(b) left at or sent by registered post to the last known place of
business or abode of that person.
(2) Where the person to whom a docurmnent is to be sent is a solicitor or
a foreign lawyer and that person either agrees to accept scrvice through a
document exchange or states his document exchange number on his letterhead,
the document is also regarded as duly sent if it is left at that document exchanpe
or at a document exchanpge that transmits documents every business day to that
document exchange. A document so left is regarded to have been received on
the day on which it is left.
3 In this section, "business day" (T f&X) and "document exchange"
CUFERER) have the meanings respectively assigned to them by Order 65,
rule 5 of the Rules of the High Court (Cap. 4 sub. leg.).

— SCHEDULE [ss.2 &3]

SCHEDULED ITEMS

Legal Practitioners Ordinance (Cap. 159)

Fixed
_ mvestigation
Item Deseription Fixed penalty cost
$ 3
1.  Section 8(1) 10,000 15,000
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Solicitors' Practice Rules (Cap. 159 sub. leg.)

Rule 2B(2)
Rule 2B(3)
Rule 4A(a)
Rule 4A(b)
Rule 4B(1)
Rule 4B(2)
Rule 4B(4)
Rule 5(1)
Rule 5(1A)
Rule 5(2)
Rule 5(3)
Rule 5D(a)
Rule SD(b)
Rule 5D(c)
Rule 5D(d)
Rule SDi(e) .
Rule 5D(f)
Rule 5D(g)

Description

Fixed penalty
$

-

10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

Solicitors (Professional Indemnity) Rules
(Cap. 159 sub. leg )

Rule 8(1)(a)

Description

Fixed penalty
$

10,000

Fixed
mvestigation
cost

5

15,000
15,000
15,800
15,000
15,000
15,000
15,000
15,000
15,000
15,000
* 15,000
15,000
15,000
15,000
15,000
15,000
15,000
15,000

Fixed

investigation

cost
b

15,000

Foreign Lawyers Practice Rules (Cap. 159 sub. leg.)

19-16

+852 2B45 B3B87

96%

g1y

P.13



Lé/1)k "0 19:19 FAX +852 2845 0387

Item

S X RN AW N

o

Ttem

1
2.

Item

M ERNN-

17-NOU-20883

a Description.

Section 5(1)
Section 5(2)
Section 6(a)
Section 6(b)
Section 7(4)
Section 8(1)
Section 8(3)
Section 9(1)
Section 9(1A)
Section 9(2)
Section 9(3)

Continuing Professional Development Rules

THE LAW SOCIETY OF HE

Fixed penalty

$

10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

{Cap. 159 sub. leg.)

Description

Section 5(1)'
Section 5(2)

Practice Directions 1990 issued by the Society

Description

Practice Direction B1

Practice Direction C3, paragraph (2)
Practice Direction D2, paragraph (1)
Practice Direction D5, paragraph (4)
Practice Direction D7, paragraph (1)
Practice Direction D7, paragraph (2)

19:16 852 2B45 BE87

Fixed penalty
$

10,000
19,000

Fixed penalty
3

10,000
10,000
10,000
10,000
10,000
10,000

investigation

investigation

imvestigation

96%

Fixed

cost
5

15,000
15,000
15,000

15,000

15,000
15,000
15,000
15,000
15,000
15,000
15,000

Fixed

cost

3

15,000
15,000

Fixed

cost
3

15,000
15,000
15,000
15,000
15,000
15,000

K014

.14



7. Practice Direction D8, paragraph (1)

8.  Practice Direction D8, paragraph )

9. Practice Direction F1, paragraph (1)
10.  Practice Direction G1, paragraph (1)
11.  Practice Direction G1, paragraph (2)
12. Practice Direction G1A, paragraph (1)
13. . Practice Direction G2, paragraph (1)
14.  Practice Direction H1, paragraph (2)
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The Hong Kong Solicitors' Guide to Professional Conduct

[tem Description

1.  Principle 13.09
2.  Principle 14.02

Approved this 23rdday of oOctober

Made this 13¢p day of November

e

Ip Shing |Hing Anson X.€.

10
10,000 15,000
10,000 15,000
10,000 15,000
10,000 15,000
" 10,000 15,000
10,000 15,000
10,000 15,000
10,000 15,000
Fixed
investigation
Fixed penalty cost
3 $
10,000 15,000
10,000 15,000
2003.

Kan

17-NOV-2803  19:17 +B852 2845 B3B7

.
Chief Justice

2003.

95%

Wiviv

P.15



17/11 '03 19:18 FAX +852 2845 G387 THE LAW SOCIETY OF HK igjo1s

11

M%/,

Denis G. Brock Anthony W.X. Chow

Lestrer G. HuaJ:;‘

hﬁl_- - J%; f b . ’:;QEEEE%EE;

Amy Y_.X. Liu Peter C.L. Lo Billy W,Y. Ma
\

nj%;/Z;ij rfiu,jpﬂ% \

Kenneth S.Y. Ng TiﬂEEE¥'ETH;;rkes

Herbert H.X._Tsoi  Wong/Ewai Huch Cecilia K.W. Wong —

gr—

Explanatory Note
The object of these Rules is to provide for the practice and procedure to be
followed in connection with the disposal of a complaint against a solicitor, a
foreign lawyer, a trainee solicitor, or an employee of a solicitor or a foreign
lawyer by the Tribunal Convenor of the Solicitors Disciplinary Tribunal Panel
(“Tribunal Convenor") under section 9AR of the Legal Practitioners Ordinance
(Cap. 159).
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2. Section 3 of the Rules prescribe:s provisions, practice directions and
principles of profesSional conduct for the purposes of section 9A(1A) of that
Ordinance. Where the conduct of a person being complained of involves a
breach of any such provisions, practice directions and principles, the Council of
The Law Society of Hong Kong ("Council™) ﬁnay submit the complaint to the
Tribunal Convenor for disposal.

3. Sections 4 to 8 set out the procedures to be followed before a complaint is
formally submitted to the Tribunal Convenor. These include, inter alia, the
sending of a complaint sheet.and summary of facts to the person whose conduct
is being complained of ("relevant person"), the discussion between the
representative of the Council and the:relevant person 1o agree on the facts, the
preparation of a statement of agreed facts and the relevant person giving his
written consent to the disposal of the complaint by the Tribunal Convenor.

4.  Sections 9 to 11 deal with the submission of complaints by the Council to
the Tribunal Convenor and the sending of orders made by the Tribunal Convenor

to relevant persons.

5. Sections 12 and 13 deal with the comrection of emors in orders and the

sending of documents.
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OFFENCES WHICH MAY BE DEALT WITH
UNDER THE DISPOSAL OF COMPLAINTS (SOLICITORS) RULES

LEGAL PRACTITIONERS ORDINANCE

Section 8(1) “Accountant’s reports”

Failure to submit an accountant’s report within the prescribed time himit

SOLICITORS’ PRACTICE RULES

Rule 2B “Letterhead™

Failure to comply with mandatory requirements on what should be stated on a firm’s
letterhead, as set out in subrule (2)

Where a firm opts to state on its leticrhead any of the matters set out in subrule (3),
failure to satisfy the pre-conditions to do so

Rule 4A “Supervision of office”

. Breach of subrule (a) requiring a solicitor with a practising certificate to be in
attendance at an office during the hours it is open to the public

- Breach of subrule (b) requiring the office to be attended each day by a solicitor
holding an unconditional practising certificate '

- Rule 4B “Contrel of employment of ungualified perspns”

. Breach of the ratio of unqualified person to solicitors in subrule (1) without having
sought a waiver from the Counci)
Breach of subrule (2) by knowingly employing an ungualified person who is also
employed by another firn without Council approval

- Breach of subrule (4) by allowing an unqualified person to carry a name card in the
name of the firm without a clear description of his job capacity

Rule 5 *Particulars relating 1o firms”

Failure to provide the Society with the particulars required in subrules (1), (1A), (2) or
(3)

Rule 5D “Steps to be taken in criminal matters™

Breach of subrule (a) - failure to issue a confirmation Jetter to the client
Breach of subrule (b) - failure to notify the client in writing of change in the
information and obtain written consent

. Breach of subrule (c) - failure to deliver an aceount to the client at the end of the case

. Breach of subrule (d) - failore to deliver receipt to client for fees or costs and
disbursements

- Breach of subrule (€) - failure to deliver backsheet to counsel

72662 1
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Breach of subrule (f) - payment to counsel without receipt of a fee note
Breach of subrule (g) - failure to retain copies of documents for at least two years
after completion

SOLICITORS (PROFESSIONAL INDEMNITY) RULES

. Failure to submit an accountant’s cert6ificate under rule 8(1)(a)

CONTINUING PROFESSIQONAL DEVELOPMENT RULES

Failure to comply with the requirement to accumulate sufficient continning
professional development accreditation points, as set out in rule 5

FOREIGN LAWYERS PRACTICE RULES

Rule 5 “Business letters”

Failure to comply with the mandatory requirements on what should be stated on the
finm’s letterhead, as set out in subrules (1) or (2)

Rule 6 “Supervision of office”

Breach of subrule (2) requiring a foreign lawyer to be in attendance at the office
during the hours it is open to the public

. Breach of subrule (b) requiring the office to be attended each day by a foreign lawyer
holding an unconditional certificate of registration

Rule 7 “Sharing an office and staff”
Breach of subrule (4) - failure to have adequate signs in common atreas

Rule § “Contro] of employment of ungualified persons”

Breach of the ratio between persons who are not foreign lawyers and resident partners
and full-time foreign lawyers, as set out in subrule (1) without having sought a waiver

from the Council

Breach of subrule (3) by allowing an unqualified person to carry a pame card in the

narne of the firm without a clear description of his job capacity

Rule 9 “Reporting of particulars”

Fatlure to provide the Society with the particulars required in subrules (1), (1A), (2) or
3

72662 2
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PRACTICE DIRECTIONS

PD B.1 “Solicitors’ Bill of Costs™
Failure to render an itemized bill to a client upon request

PD C.3 “Steps to be taken in criminal matters”

Breach of subparagraph (2) - failure to carry the confirmatory letter from the client
when at court

PD D.2 “Signature of post”

Breach of subparagraph (1) - failure to ensure letters in the course of professional
practice are signed by an approved signatory

PD D.5 “Sharing an office and staff”’

. Breach of subparagraph (4) - failure to have adequate signs in common areas

PD D.7 “Cessation of practice”

Breach of subparagraph (1) - failure to notify the Society 6 weeks prior to cessation
date
Breach of subparagraph (2) - failure to appoint an agent

PD D.8 “Format of electronic communications”
Failure to comply with mandatory requirements on what should be stated on
electronic communications, set out in subparagraph (1)

Breach of subparagraph (2) - issue of an e-mail by unapproved person

PD F.1 “Instmctions fo counse]”

. Breach of subparagraph (1) - failure to supply backsheet (see Solicitors’ Practice Rule
5D)

PD G. “Professional stationery”

Breach of PD G.1 (1) - failure to state the names of principals on business letters
Breach of PD G.1 (2) ~ failure to specify non-resident partners on business letters
. Breach of PD G.1A (1) - failure to state foreign lawyer’s jurisdiction
. Breach of PD G.2 (1) - stating “PCLL” or similar “qualification” on name card

PD H.1 “Election addresses”

. Breach of subparagraph (2) ~ stating name or address of firm or advertising work as
solicitor during election to public office

72662 3
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VOLUME 1 OF “THE HONG KONG SOLICITORS’ GUIDE TO PROFESSIONAL
CONDUCT

Principle 13.09 “When an nath must not be administered™

Admumnistering an oath or affirmation or taking a declaration in a proceeding or matter

in which the solicitor or his firm is acting for any of the parties, or is otherwise
interested

Principle 14.02 “Performance of undertakings”
. Breach of undertaking in conveyancing matters

72662 4
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