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Purpose

1. This paper seeks the views of members on the procedure for endorsement of
removal of judges by the Legislative Council (LegCo) under Article 73(7) of the
Basic Law (BL73(7)) in the light of the views received from the Administration, the
Judiciary and the two legal professional bodies.

Background

2. A draft paper on "Procedure for endorsement of removal of judges by the
Legislative Council under Article 73(7) of the Basic Law" was issued to the Panel
under cover of LC Paper No. CB(2)1073/03-04 on 27 January 2004 for members'
consideration.  A copy of the draft paper is in Appendix I.

3. As agreed by the Panel, the draft paper was issued to the Administration, the
Judiciary and the two legal professional bodies for comments in February 2004.

Comments received

4. The views from the Administration, the Judiciary, the Hong Kong Bar
Association and the Law Society of Hong Kong are summarized below.

The Administration

5. The comments of the Director of Administration (D of A) on the draft paper
are as follows -

(a) paragraph 8(a) of the draft paper should be appropriately modified to
make it clear that the procedure also covers the removal of the Chief
Justice (CJ) by the Chief Executive (CE) under BL89(2); and



-   2   -

(b) for purpose of clarity, the words "for the removal of judges" should be
added after "BL90(2) provides" in paragraph 7 of the draft paper.

6. The written response from D of A dated 24 February 2004 is in
Appendix II.

The Judiciary

7. The Judiciary Administrator (JA) has advised the Panel that the Judiciary
agrees with the comments made by D of A.  JA's written reply dated 26 February
2004 is in Appendix III.

The Hong Kong Bar Association

8. The Bar Association is agreeable to the recommended removal procedure set
out in the draft paper.  The Bar Association's letter dated 16 March 2004 to the
Panel is in Appendix IV.

The Law Society of Hong Kong

9. The comments made by the Law Society, as set out in its written response to
the Panel in Appendix V, concern two separate but related issues, i.e. the
recommended procedure for endorsement of removal of judges and the mechanism
for handling complaints against judges.

Recommended procedure for endorsement of removal of judges

10. The Law Society raises doubt as to the need for a subcommittee of the
House Committee to discuss the recommendation of the tribunal on removal of a
judge after CE has accepted the recommendation.  In the opinion of the Law
Society, this would be a time consuming process and it may not be fair to the judge
concerned if the deliberation of the subcommittee takes place in the absence of the
judge arguing the matter from his or her perspective.

11. The Law Society has proposed to dispense with the subcommittee process,
i.e. steps (b) - (d) of the recommended procedure (paragraph 8 of Appendix I) so
that in the event that CE has accepted the recommendation of the tribunal on the
removal of a judge, the Administration should give notice of a motion to seek the
endorsement of LegCo of the recommended removal.  The motion will then be
moved, debated and voted on at a Council meeting.

Mechanism for handling complaints against judges

12. The Law Society also expresses the view that it is not clear as to how a
complaint against a judge may trigger the removal process.  The Law Society has
attached to its written response a copy of its previous submission on "Mechanism
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for handling complaints against judges and judiciary staff" provided to the Panel in
November 2002.  One of the suggestions made by the Law Society is the creation
of a post of Judicial Ombudsman.  The submission has been referred to JA for
consideration.

13. Members may recall that in the last legislative session, the Panel considered
the research report prepared by the Research and Library Services Division of the
LegCo Secretariat which studied the mechanism for handling complaints against
judges in Canada, the United Kingdom, the United States and the State of New
York.  At its meeting on 28 October 2002, the Panel discussed with the Judiciary
ways to improve the transparency of the existing mechanism for handling
complaints against the conduct of judges.

14. In response to some members' suggestion that a formal mechanism should be
established for handling complaints against judges' conduct, the Judiciary advised
that under the present system, CJ and Court Leaders in the Judiciary were
responsible for handling complaints against judges.  The present mechanism for
handling complaints was a formal and effective system which achieved a right
balance between proper handling of complaints against judges and respect for
judicial independence.  On the Law Society's suggestion of the appointment of a
Judicial Ombudsman, JA had advised the Panel that the Judiciary was not in favour
of the suggestion as it might compromise judicial independence.

15. In response to the Panel's request for improvements to be introduced to
enhance the transparency of the complaints handling procedure, the Judiciary had
agreed to -

(a) publish an information leaflet on the procedures for handling
complaints against judges so as to enhance judicial accountability and
transparency of the complaints handling mechanism;

(b) promulgate a Guide to Judicial Conduct; and

(c) publish statistics on complaints against judges and judiciary staff.

16. In connection with paragraph 15 above, members are invited to note that -

(a) a leaflet on "Complaints against a Judge's conduct" was issued in May
2003 for public information;

(b) the Judiciary has recently advised the Panel that a Working Party on
Judicial Conduct appointed by CJ is in the process of preparing a
draft Guide to Judicial Conduct for CJ's consideration.  The Guide is
expected to be completed in the course of 2004 and made available
for public information; and
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(c) the number of complaints against judges and judicial officers has been
published in the annual report of the Judiciary since 2002.

Advice sought

Revised recommended procedure for endorsement of removal of judges

17. The following revised procedure is recommended for members'
consideration -

(a) the Administration advises the House Committee of the Chief
Executive's acceptance of the recommendation of the tribunal
appointed by the Chief Justice of the Court of Final Appeal on the
removal of a judge, or the recommendation of the tribunal appointed
by the Chief Executive on the removal of the Chief Justice of the
Court of the Final Appeal, as appropriate.  The Administration
should provide and provides sufficient information on the
recommendation to LegCo (this should take place before the Chief
Executive makes any public announcement of his acceptance of the
recommendation);

(b) the House Committee refers may refer the matter to a subcommittee
for discussion;

(c) the subcommittee discusses the matter as soon as possible;

(d) the subcommittee reports its deliberation to the House Committee;

(e) the Administration gives notice of a motion to seek the endorsement
of LegCo of the recommended removal;

(f) the motion is moved, debated and voted on at a Council meeting; and

(g) if the motion is passed by LegCo, the Chief Executive removes the
judge.

18. The revised recommended procedure has taken into account -

(a) the comments received from the Administration, the Judiciary and the
legal professional bodies; and

(b) the desirability to allow flexibility for the House Committee to decide
whether a subcommittee should be formed to consider the
recommended removal having regard to the particular circumstances
of the case.  Under step (d) of the original recommended procedure,
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which mirrors the procedure for endorsement of appointment of
judges, the House Committee must refer the matter to a subcommittee
for discussion.

Revised procedure for endorsement of appointment of judges

19. Subject to members' agreement to the revised recommended procedure in
paragraph 17 above, members are invited to consider whether the same flexibility
should also be given to the House Committee in respect of the establishment of a
subcommittee to consider recommended appointment of judges.

Mechanism for handling complaints against judges

20. As regards mechanism for handling complaints against judges, this should be
the subject of a separate agenda item if further discussion is considered necessary
by the Panel having regard to its past discussions and subsequent developments
(paragraphs 12-16 above).

Way forward

21. Subject to members' advice on paragraphs 17 - 19 above, the Panel will
make a report to the House Committee.

Council Business Division 2
Legislative Council Secretariat
23 April 2004
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Panel on Administration of Justice and Legal Services

Procedure for endorsement of removal of judges
by the Legislative Council under Article 73(7) of the Basic Law

Purpose

This paper seeks the views of members on the procedure for endorsement of
removal of judges by the Legislative Council (LegCo) under Article 73(7) of the
Basic Law (BL73(7)).

Background

2. BL73(7) confers on LegCo the power to endorse the appointment and removal
of judges of the Court of Final Appeal and the Chief Judge of the High Court.

3. On 16 May 2003, the House Committee endorsed the following procedure for
endorsement of appointment of judges by LegCo, as recommended by the Panel on
Administration of Justice and Legal Services (AJLS Panel) -

(a) the Administration advises the House Committee of the Chief
Executive's acceptance of the recommendation of Judicial Officers
Recommendation Commission and provides sufficient information on
the recommended judicial appointee(s) to LegCo (this should take place
before the Chief Executive makes any public announcement of his
acceptance of the recommendation);

(b) the House Committee refers the matter to a subcommittee for
discussion;

(c) the subcommittee discusses the matter as soon as possible;

(d) the subcommittee reports its deliberation to the House Committee;
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(e) the Administration gives notice of a motion to seek the endorsement of
LegCo of the recommended appointment;

(f) the motion is moved, debated and voted on at a Council meeting; and

(g) if the motion is passed by LegCo, the Chief Executive makes the
appointment.

4. In the course of its deliberation, the AJLS Panel invited the views of the
Committee on Rules of Procedure of LegCo on the procedure set out in paragraph 3
above.  One of the suggestions made by the Committee was that the procedure for
endorsement of judicial appointments by LegCo, if adopted, should also apply to
endorsement of removal of judges.

Procedure for endorsement of removal of judges by LegCo under BL73(7)

Basic Law provisions

5. In dealing with the issue of removal of judges, it is necessary to comply with
the requirements set out in BL89 and 90(2).

6. BL89 provides as follows -

"A judge of a court of the HKSAR may only be removed for inability to
discharge his or her duties, or for misbehaviour, by the Chief Executive on the
recommendation of a tribunal appointed by the Chief Justice of the Court of
Final Appeal and consisting of not fewer than three local judges.

The Chief Justice of the Court of Final Appeal of the HKSAR may be
investigated only for inability to discharge his or her duties, or for
misbehaviour, by a tribunal appointed by the Chief Executive and consisting of
not fewer than five local judges and may be removed by the Chief Executive
on the recommendation of the tribunal and in accordance with the procedures
prescribed in [the Basic Law]."

7. BL90(2) provides as follows -

"In the case of removal of judges of the Court of Final Appeal and the Chief
Judge of the High Court of the HKSAR, the Chief Executive shall, in addition
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to following the procedures prescribed in Article 89 of the Basic Law, obtain
the endorsement of the Legislative Council and report such removal to the
Standing Committee of the National People’s Congress for the record."

Recommended procedure

8. Having regard to the relevant provisions of the Basic Law and the existing
procedure for endorsement of appointment of judges, the following procedure for
endorsement of removal of judges by LegCo under BL73(7) is recommended -

(a) the Administration advises the House Committee of the Chief
Executive's acceptance of the recommendation of the tribunal appointed
by the Chief Justice of the Court of Final Appeal on the removal of a
judge and provides sufficient information on the recommendation to
LegCo (this should take place before the Chief Executive makes any
public announcement of his acceptance of the recommendation);

(b) the House Committee refers the matter to a subcommittee for
discussion;

(c) the subcommittee discusses the matter as soon as possible;

(d) the subcommittee reports its deliberation to the House Committee;

(e) the Administration gives notice of a motion to seek the endorsement of
LegCo of the recommended removal;

(f) the motion is moved, debated and voted on at a Council meeting; and

(g) if the motion is passed by LegCo, the Chief Executive removes the
judge.

Advice sought

9. Members' views are sought on the recommended procedure in paragraph 8.

Council Business Division 2
Legislative Council Secretariat
27 January 2004
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24 February 2004

By Fax [2509 9055]

Mr Paul Woo
Clerk to the Panel on Administration
  of Justice and Legal Services
Legislative Council Building
8 Jackson Road
Hong Kong

Dear Mr Woo,

Panel on Administration of Justice and Legal Services

Procedure for endorsement of removal of judges by the
Legislative Council under Article 73(7) of the Basic Law

Thank you for your letter of 5 February, inviting our comments on the Panel’s
draft paper on the proposed procedure for endorsement of removal of judges by the
Legislative Council under BL73(7).

BL90(2) provides that the Chief Executive shall obtain the endorsement of the
Legislative Council for the appointment or removal of judges of the Court of Final
Appeal and the Chief Judge of the High Court.  “Judges of the Court of Final Appeal” as
referred to in that Article includes, in that context, the Chief Justice.  As paragraph 6 of
your draft paper has quoted, there is a specific procedure under BL 89(2) for the removal
of the Chief Justice by the Chief Executive on the recommendation of a tribunal
appointed by the Chief Executive.  To reflect such a specific procedure, you may
therefore wish to modify paragraph 8(a) of your draft paper accordingly.
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Paragraph 7 of your draft paper extracts only those parts of BL90(2) concerning
the removal of judges, but not appointment.  You may therefore also wish to add “for the
removal of judges” after “BL90(2) provides” in the paragraph to make that clear.

Yours sincerely,

( Chan Yum-min, James )
for Director of Administration

cc Judiciary Administrator (Attn: Miss Emma Lau)
Department of Justice (Attn: Mr Peter H H Wong)



Our Ref. : LM to SC/CR/25/2/1 Pt 9
Your Ref.: CB2/PL/AJLS

26 February 2004

With Chinese Translation

Mr Paul Woo
Clerk to the Panel on Administration
  of Justice and Legal Services
Legislative Council Building
8 Jackson Road
Hong Kong

Dear Mr Woo,

Panel on Administration of Justice and Legal Services

Procedure for endorsement of removal of judges by the
Legislative Council under Article 73(7) of the Basic Law

I refer to your letter of 5 February 2004 and the Director of
Administration’s reply of 24 February 2004.

We agree with the comments of the Director of Administration
and have nothing further to add.

Yours sincerely,

(Wilfred Tsui)
Judiciary Administrator

c.c. Director of Administration (Attn : Mr James Chan) – 2501 5779
Department of Justice    (Attn : Mr Peter H H Wong) – 2523 5104

Appendix III

By Fax 2509 9055






















































