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8 Jackson Road 
Hong Kong 
 

 

Dear Mrs Ma, 
 

Panel on Administration of Justice and Legal Services (“the AJLS Panel”) 
 

Review on provision of legal aid services 
 

   Thank you for your letter of 29 October 2003, requesting the 
Administration to provide background information relating to the Court of 
Appeal case CACC 365 of 2000 (hereinafter referred to as “Mr Wu’s case”), 
and to advise whether we would review our legal aid policy in the light of the 
court judgment in the case. 
 
   As requested, I enclose, at Annex A and Annex B respectively, a 
background paper on the case prepared by the Legal Aid Department (“LAD”) 
and a copy of the Court of Appeal’s judgment dated 9 September 2003. 
 
   As to our legal aid policy, our objective is to ensure that no one with 
reasonable grounds for proceedings in a Hong Kong Court is prevented from 
doing so because of a lack of means.  As legal aid is funded by the public 
coffer which is not unlimited, LAD has to conduct means tests on legal aid 
applicants to ensure that publicly-funded legal aid services are provided to those 
who are financially in need.  It follows that an aided person is required to 
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make a contribution towards the cost of legal representation if, on a 
determination of his financial resources, he should be able to do so.  It would 
not be a proper use of public money if relatively well-off persons are allowed to 
enjoy Government subsidized legal aid at no cost. 
 
   As mentioned in my letter of 20 October 2003, it has long been 
recognized by the Court that on full consideration of Article 11 of the Hong 
Kong Bill of Rights, there is no absolute right to free legal assistance in 
criminal proceedings (R v Fu Yan Criminal Appeal No. 490 of 1991).  As 
stated in R v Mirchandani (Criminal Appeal No. 350 of 1990), two conditions 
must be satisfied – “the interests of justice” must require that legal aid be 
provided but only if the person concerned “does not have sufficient means to 
pay for it”.  The Judge in that case further commented that since the cost of 
providing legal aid and assistance to those who cannot afford it is necessarily a 
charge on the public purse, there must be inbuilt mechanisms to regulate and 
limit the cost.  
 
   Hence, we require legal aid applicants to go through means-testing and 
to contribute towards the cost of legal representation under our existing legal 
aid regime.  The Court of Appeal judgment did not challenge such 
requirements.  Having affirmed the principle that there is no absolute right 
given to every person facing criminal proceedings to have legal representation 
at public expense, the Court of Appeal said in paragraph 38 of the judgment: 
 

“Where a defendant desires to be represented at his trial, the 
decision as to whether or not legal aid will be granted is generally, 
aside from other considerations such as, for example, the minor 
nature of the offence to be tried, dependent on the defendant’s 
inability to afford the services, in whole or in part, of legal 
representatives.” 

 
   Having considered the financial situation of Mr Wu as disclosed in the 
transcript of the pre-trial reviews, the Court of Appeal seemed to have accepted 
that Mr Wu’s ample funds in his bank account justified LAD’s decision in 
attaching to its offer of grant of legal aid a condition to pay contribution. 
(paragraph 70).  Although it was generally felt that Mr Wu had diverted his 
funds (paragraphs 73 and 79), the Court of Appeal considered that the 
discretionary power given to the judge to override LAD’s decision had to be 
looked at in a wholly different context (paragraph 70) since financial 
considerations aside, there were other cogent factors which the trial Judge 
should have taken into account in the exercise of his discretion under Rule 13(2) 
of the Legal Aid in Criminal Cases Rules (“LACCR”) (paragraph 74). 
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   As the Court of Appeal was not satisfied that resort had been made by 
the Judge to consider whether to exercise his discretion to exempt Mr Wu from 
the requirement to pay a contribution, the Court of Appeal came to the 
conclusion that the Judge’s approach to, and determination of, Mr Wu’s 
application to him for legal aid did not represent a proper exercise of the 
discretion vested in him.  Although the Court of Appeal allowed Mr Wu’s 
appeal, it emphasized that the decision should not be seen as an open invitation 
to other applicants for legal aid to dissipate their assets (paragraph 78).  
 
 
   The judgment has no doubt provided useful guideline for the exercise 
of a judge’s discretion under Rule 13(2) of LACCR.  It is, however, not 
considered that this case provides justification for the Administration to depart 
from its current policy, to require an applicant for legal aid to be means-tested 
and to contribute towards the cost of legal representation where, on a 
determination of his financial resources, he should be able to do so.   
 
 

 Yours sincerely, 
 
 
 
 
 
 
 ( Chan Yum-min, James ) 
 for Director of Administration 
 
 
cc Director of Legal Aid 



Background Paper of the Court of Appeal Case CACC 365 of 2000 
 
In the Court of Appeal case CACC 365, the Appellant (hereinafter 
referred to as “Mr Wu” in this paper) was charged in the Court of First 
Instance proceedings with the offence of murder and kidnapping.  Mr 
Wu applied for legal aid on 30 August 1999. Legal aid was initially 
granted to Mr Wu for the committal proceedings.  
  
Mr Wu was committed for trial in the Court of First Instance on 24 
November 1999. After Legal Aid Department (LAD) had conducted fully 
the means investigation and obtained further information from Mr Wu, 
the financial resources of Mr Wu determined by LAD were found to 
exceed the financial eligibility limit.  Having taken into account the 
factors known as the Widgery criteria, LAD considered it desirable to 
grant legal aid to Mr Wu under Rule 15(2) of the Legal Aid in Criminal 
Cases Rules (“LACCR”), notwithstanding that his financial resources 
exceeded the limit.  Accordingly, on 21 January 2000, LAD offered to 
extend legal aid to him subject to payment of contribution of 
$329,448.00. 
 
As Mr Wu did not pay the required contribution, the legal aid offer lapsed.  
Accordingly, legal aid was not granted to Mr Wu in relation to his trial.  
Mr Wu subsequently wrote to LAD requesting a reconsideration of its 
decision and mentioned for the first time a loan which he had to repay.  
After conducting further investigation and interviewing Mr Wu, LAD was 
not satisfied that the moneys which he had dissipated were used to pay an 
allegedly outstanding debt.  Based on the information obtained by LAD 
in the course of means investigation and interviews with Mr Wu during 
the relevant period, LAD maintained its decision to require Mr Wu to pay 
a contribution in respect of its offer to grant him legal aid. 
 
Mr Wu’s financial situation was looked into fully during a series of three 
pre-trial reviews, all of which took place before the trial Judge (the 
“Judge”) when Mr Wu applied for legal aid to be granted to him.  In the 
end, although the Judge granted Mr Wu a legal aid certificate, he did not 
exempt Mr Wu from the requirement to pay a contribution of $329,448.  
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The trial was conducted from 15 June 2000 to 11 August 2000.  Mr Wu 
was unrepresented at the trial.  At the conclusion of the trial, he was 
convicted of the offences of kidnapping and murder as charged. He was 
sentenced to twenty-one years imprisonment on the first count and life 
imprisonment on the second count, both sentences to be served 
concurrently. 
 
On 6 September 2000, Mr Wu applied for legal aid to appeal against 
conviction. Taking into account all the background information including 
the circumstances in which moneys were dissipated from his account, and 
having regard to the estimated cost of the appeal proceedings, LAD 
considered that Mr Wu should have sufficient means to pay for it and 
refused his application.  Subsequent to the refusal by LAD, the Court of 
Appeal granted Mr Wu an appeal aid certificate on 13 July 2001. 
 
The appeal was heard by the Court of Appeal on 9 September 2003. In 
essence, it was contended on Mr Wu’s behalf that the Judge had either 
failed to appreciate he had a discretion to waive the requirement to pay a 
contribution or alternatively failed properly to exercise his discretion. 
Having considered the grounds of appeal and all the circumstances, the 
Court of Appeal took the view that the Judge’s approach to, and 
determination of, Mr Wu’s application to him for legal aid did not 
represent a proper exercise, if such it was, of the discretion vested in him 
under Rule 13(2) of LACCR and concluded that Mr Wu’s trial was not a 
fair one.  Accordingly, the Court of Appeal quashed Mr Wu’s 
convictions and ordered a retrial on both counts.   
 
 
 
 
 
Legal Aid Department 
November 2003 
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