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Review of legislative provisions

Introduction

The Subcommittee (the Subcommittee) on proposed resolution under section 7
of the Factories and Industrial Undertakings Ordinance (the Ordinance) has recommended
that a referral be made to the Panel for follow-up.

Background

2. The Subcommittee was tasked to examine four sets of amendment regulations
made by the Commissioner for Labour (the Commissioner) under section 7 of the Factories
and Industrial Undertakings Ordinance (Cap. 59). One of them was the Construction Sites
(Safety)(Amendment) Regulation 2003 (the amendment regulation), which sought, among
other things, to amend regulations 38A(1) and 44(1) of the Construction Sites (Safety)
Regulations (CSSR) to make them enforceable in light of the Court of First Instance (CFI)
judgment in an appeal case, HKSAR v. Lam Geotechnics Limited.

3. In essence, the CFI ruled as follows -

(a) The regulation-making power under which the CSSR were promulgated was
conferred on the Commissioner by section 7 of the Ordinance. Under section 7,
regulations could be made to prescribe means of ensuring safety of persons in
industrial undertakings. Section 7(1)(o) enabled duties to be imposed on
proprietors, contractors and persons employed and was the enabling power
which must be regarded as ancillary to the specific enabling powers in
paragraphs (a) to (n), and (p) of section 7(1). The Commissioner was obliged to
prescribe the means of ensuring safety, or of securing the removal of danger.
Until he did so, he could not make provision of such means the subject of a duty;
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(b) The elements of the offence purportedly set out in regulation 44 were therefore
incompletely defined because of the uncertainty in the words 'to the satisfaction
of the Commissioner', which meant that those who were required to regulate
their conduct according to the regulation could not ascertain, before a
prosecution was brought, what fencing measures would satisfy the
Commissioner. Accordingly, regulation 44 in its current form was ultra vires its
enabling legislation.

4. As the same problem existed in regulation 38A(1), the amendment regulation
sought to amend both regulations 38A(1) and 44(1) by prescribing the specific safety
measures required under those regulations so as to ensure that they are within the scope of
the enabling provisions in the Ordinance.

Issue for Referral

5. The legal adviser to the Subcommittee has pointed out that the court ruling
might impact on other legislative provisions which contain the drafting formula 'to the
satisfaction' of an enforcement authority, and has asked whether the Administration would
consider reviewing all legislative provisions drafted with such a formula. The
Administration has undertaken to bring the attention of the relevant enforcement agencies
to the court ruling.

6. As the issue raised is outside its purview, the Subcommittee has recommended
to the House Committee that the review of legislative provisions which contain the drafting
formula 'to the satisfaction' of an enforcement agency be followed up by the Panel.

Enclosures

7. Copy of the court judgment, the relevant enabling provisions in the Ordinance
and the CSSR regulations that have been amended are attached in Appendix I, II and III.
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