LC Paper No. CB(2)1107/03-04(01)

Legislative Council Panel on Constitutional Affairs

Progress Made in Meeting the Public
by the Constitutional Development Task Force

Introduction

This paper informs the Legislative Council Panel on
Constitutional Affairs of the progress of the Constitutional Development
Task Force (“Task Force”) in meeting the public and listening to their
views on issues of principles and legislative process of the Basic Law

relating to constitutional development.

Background

2. The Chief Executive announced in his Policy Address the
establishment of the Task Force headed by the Chief Secretary for
Administration, with the Secretary for Justice and the Secretary for
Constitutional Affairs as members. The Task Force will consult the
relevant departments of the Central Authorities and listen to views of the

public on the relevant issues.

3. In the paper submitted to this Panel on 14 January 2004
(No. CB(2)1003/03-04(01)), it was noted that the Task Force would start
to invite a number of parties for meetings, including Members of the
Legislative Council, political parties, Chairmen and Vice-Chairmen of
District Councils, the legal sector, the academia, political bodies,
chambers of commerce and other organizations. The Task Force started
its first meeting with different sectors of the public on 16 January 2004.

An account of the meetings is provided below.



Meeting with different sectors of the community

4,

As of 27 January 2004, the Task Force has met a total of

eight different groups and individuals and the date of meeting are shown

in brackets as follows -

(a)

(b)

(c)

(d)

(e)

)]

(2

(h)

Democratic Party (16.1.2004);

Democratic Alliance for Betterment of Hong Kong

(17.1.2004);

Professor Albert Chen, University of Hong Kong
(17.1.2004);

Article 45 Concern Group (19.1.2004);

The Hong Kong General Chamber of Commerce

(20.1.2004);

Chairmen and Vice-Chairmen of District Councils

(20.1.2004);

The Hong Kong Progressive Alliance (21.1.2004); and

One Country Two Systems Research Institute (27.1.2004).

At the meetings, the Task Force listened to views from the respective

organisations and individuals on issues relating to principles and

legislative process as set out in the Panel paper. In addition, three



written submissions have been received and are attached at Annex A for
Members’ information. Some other groups have indicated that they

would provide submissions to the Task Force in due course.

Way Forward

5. The Task Force will continue to listen to views from the
public on the relevant issues. Meetings are being arranged with the
following groups in the coming week or so: LegCo members, political
parties, political groups, trade unions, and chambers of commerce. The
Task Force aims at maintaining maximum transparency, but we also
respect the wishes of certain groups and individuals which/who prefer to
have discreet meetings with the Task Force and in those circumstances,
meetings between them and the Task Force would not be publicized.
Reports will continue to be made to this Panel from time to time to keep

Members informed of progress.

Constitutional Development Task Force Secretariat
Constitutional Affairs Bureau
January 2004
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Speaking Note of the Articte 45 Coneern Group for the meeting with the

Task Force
1. Legislative procedures for effecting change in the method for electing
the Chief Executive and the Legislative Council, whatever they may

be, clearly exist to facilitate the change. There is no need to spend
time on them since no-one has suggesied departing from the Bisic

-Law.

$ 2. BL Article 45 contains 2 guiding principles televant to specification
' of the method for sefecting the Chief Executive; “in the light of the
actual situation in the HKSAR" and “in accordarice with the principle
of gradual and orderly progress". "Gradual and orderly progress” is
imprecise whereas the actual situation is eesily seen. The former has
to be read and imderstood in the light of the Jatter when the actual

situation demands a change in method.

3.  The Task Force should focus on explaining the actual situation i

Hong Kong w0 the Central People's Government. No-one from the

HKSAR Government has ever spoken up for let alone defended the

: | high degree of autonoﬁly of the HKSAR. It is tirge they did so. The

o~ _= Task Force has o tell the CPG unequivocally that the vast mijority of

people in Hong Kong want umiversal suffrage now.

‘4. The cumrent system of Govemnment is dysfunctiopal; it does not
work. The system of selection of the Chief Executive has given him.
constitutiona] and legal authority but po political or moral authority
because of the method of his selection, This is an indisputable fac;t. In

_the_past. we bave adopted a praematic a‘onroach and have not waited
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to develop the perfect model of sovernment in making constitutional

. changes. This one has been tried for more than 6 years. Itis a failure.

The syste::I is also seen to be upfair in that the Chief Executive is

selected" by 2 small circle as are the functiomal constiiency
represcntatxvcs in LegCo. The functional constituency systerm means
that a small pox_‘tzon of the electorate have at least 2 Legco
reprcsentativ}es whereas a substantial majorh‘y have only one.  The
voting procedures provided for in Annex II make it possible for the

" miinority in the functional constituentcies to frustrate the majority of

representatives voted in by the electorate as a whole. The inequities
in the curent systern of functional constituencies are legion. The
consequence of these defects in the structure is thar the HKSAR
Government is out of touch with the citizens. .

The Task Fé;ace must also reflect to the Central People’s Governn'ignt
the positive consequences if a change to universal suffrage is allowed
and the negative consequences if it is not. No report of the actual
sifuation in Hong Kong would be complete without an assessment of

P.21

the adverse consequences to Hong Kong if universal suffrage is

denied to Hong Kong people yet again.

If the CPG were to announce that in principle they have no objection
w0 election by universal suffrage of the CB in 2007 and LegCo in 2008,
this would be a positive boost to Hong Kong and to the CPG. Specific
methods can be left to Hong Kong o decide after which the
mechanies must follow the procedures laid down in Annexes I and
II. Whatever those procedurss are, discussion and debate on the
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specific methods of election, nomination and removing obstacles to
democratic development should take place now.

2 As for the consultation process, 2 minimum requirement is that it be
totally transparent. Persons consulted should expect to be named and
have their views publighed with attrjbution.

9. Although we consider the points in the Appendix to the Task Force Paper
" to be non-issues, we have addressed them briefly in the Appendix to

A these points. -
(ot Dated tie 19% Jainary 2004
Axticle 45 Concern Group
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Appendix

A(l) What legislative process should be used Jfor amendirng the methods for
sélecting the Chief Executive and for forming the Legislative Council
as set out In 4rnex I and Arnex {I to the Basic Law?

It does not matter what legislative' process is used so long as the
method complies with the relevant paragraphs of Annex I and I
respectively. It is clear in Annex I and II that part of the procedure
‘takes place in the HKSAR, and another part takes place in the
Stanﬁing Committee of the National People's-Congress. Where the
procedures mvolving the NPCSC are concemed it is 'ha.rdly for he
 citizens of the HKSAR to dictate. An article of the Concem Grdup .
published in the Mire Pao Daily News on 16 January is attached®

(2) Whether there is a need to invoke Article 159 of the Basic Law if the
amendment procedwres as prescribed in Amex I and Armex II are
used? -
No one has seriously suggested that there is a need ‘to invoke Article
159. No one can seriously so suggest This question should be

- . 3
X dismissed as a red-herring.

(3) Initiation of amendments relating to t}u-a methods for selecting the
Chief Executive and for forming the Legislative Cowncil

Since this is part of the procedural aspect, so liong.as each part of the
procedure {s in accordance with the legal requirements for that
procedure, this is umimportant. Initiation of amendments is not to be

—— et

: ]
(* The following is a note from the Constitutional Affairs Bureau : the
-article in the Ming Pao Daily News is not clear of copyright restriction
and is therefore not attached,) -
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confused with initiation of debatc on the'igsues of substance Where
issues of substance are concerned, it does not matter who first called

for a change in the methods, if a change is needed. This is not a

- constitutional issue. ]t is agother red-hetring.

B(4)

O

27-TAN-2804

Whether the method for forming the third term Legislative Council as
prescribed in drnex II may apply to the fourth term and subsequent
terms of the Legislative Cowunct]

Plzinly, the method introduced for the 3™ term will continue until
and—upless it s 2mended according to Aniiex IL Does the

Constitutional Affairs Bureau seriously suggest that there is 2ny

quéstioh of a “légal vacnim™?

How the phrase “subsequent to the year 2007" shovid be understood ;

The complete phrase is “the terms subsexiuent to the yeayr 21}0’7”
and this shold not be tempered with. It plainly means the method .
of selection of the CE can only be changed subsequent to the 2"

term which Eenda on 30 June 2007, Le starting from the 3 term.
Bt does mot mean after the celendar year 2007 has ended. Fhis is
the position the Govermment his alveady agreed to and

announced in November 2003.
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