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Executive Summary

The three overseas judiciaries studied have different degrees of autonomy and
participation in the budgeting process. The budgetary arrangement of the
Federal Judiciary in the United States of America (US) reflects the adherence to
the constitutional principle of separation of powers. The Federal Judiciary has
complete authority to prepare its own budget, and is free from any explicit
Executive interference.

Contrary to the US, without a strict separation of powers, the Estimate of the
Court of Justice in the Province of Ontario of Canada (Ontario) is jointly
prepared by the Judiciary and the Executive, while that of the Judiciary in the
United Kingdom (UK) is mostly drafted by the Court Service, an agency of the
Executive. The Executive of both the UK and Ontario can alter the proposed
Estimate of their respective Judiciary before it is submitted to the Legislature.
Although the Judiciary of Hong Kong is authorized to draft its own Estimate, its
Estimate is not free from review and revision by the Executive.

Regarding the approval process, the US is the only place studied where members
of the Legidature can either increase or reduce the budget for the Judiciary, as
well as add programmes to the Judiciary. In both the UK and Ontario, members
of the Legislature who are not Ministers may reduce but not increase the Estimate
for the Judiciary. Similarly, Members of the Legislative Council of Hong Kong
may reduce but not increase the Estimate for the Judiciary.

In all three overseas jurisdictions and in Hong Kong, the Judiciary itself is
responsible for the resource allocation which has direct bearing on its judicia
duties, such as assigning judges to cases.

Judicial remuneration forms a significant part of the Judiciary’s budget. Among
the three overseas Judiciaries, only Ontario has an automatic mechanism to
annualy adjust judges salaries. In the US, the annual adjustment decision on
judges salary is made either by the Executive or the Legislature, whilst in the UK,
it is decided by the Executive. In Hong Kong, the adjustment mechanism is
under review.

In both the UK and Ontario, the Executive is answerable to the Legislature for the
resources allocated to the Judiciary. Judges do not appear before the Legislature
since they are not budget holders in their own rights, and have no line of
accountability for the resources alocated. In the US, judges appear before
hearings and the Federal Judiciary answers to Congress for resources alocated
for its use. In Hong Kong, the Judiciary Administrator is accountable for the
resources allocated to the Judiciary.



Budgetary Arrangementsfor
Overseas Judiciaries

Chapter 1 - Introduction
1.1 Background

111 The Legidative Council (LegCo) Panel on Administration of Justice and
Legal Services, at its meeting on 27 January 2003, requested the Research and Library
Services Division to conduct a research on the budgetary arrangements for overseas
judiciaries.

112 The Panel agreed that the research should examine how the budgetary
arrangements for the Judiciary were handled in overseas jurisdictions so that both
judicial independence and public accountability could be assured.

12 Scope of research

121 This research coversjudiciaries of the following overseas jurisdictions:
(@ the United States of America (the US);

(b) England and Wales (hereafter referred to as the UK) of the United
Kingdom; and

(c) theProvince of Ontario of Canada (Ontario).

1.2.2 The US has a written constitution guaranteeing the separation of powers
and has a committee of judges to prepare the Judiciary’s budget. For this study, the
focus is on the US justice system at the federal level. In the UK, the Executive
prepares the budget for the Judiciary and there is no written constitutional provision
on separation of powers. In Canada, a number of significant case laws have been
built up on the financia aspect of judicia independence of the provincial judiciaries.
The Ontario Judiciary as the largest court system in Canada is chosen as an example
to illustrate the mechanism of budgeting for provincial judiciaries.
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123 The selected judiciaries are examined in the following aspects:
(@ Source of funding;
(b) Preparation of budget;
(c) Approval of budget;
(d) Allocation of voted resources and court administration;
(e) Pay adjustment of judges; and

(f) Public accountability.

13 M ethodology

131 This research adopts a desk research method, which involves Internet
research, literature review and analysis, and correspondence with the relevant
authorities in the jurisdictions studied.

14 Acknowledgement

141 I would like to acknowledge the valuable assistance offered by many
bodies and individuals in the jurisdictions studied in this research paper. In
particular, I would like to thank the Honourable Mr Justice Brian W. Lennox of the
Ontario Court of Justice, Professor Diana Woodhouse of the Oxford Brookes
University and Professor Martin L. Friedland of the University of Toronto for their
prompt and kind assistance.
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Chapter 2 - Concept of judicial independence

21 | ntroduction

211 Judicial independence is generally viewed as a sine qua non for rule of law
and a liberal society. All three overseas jurisdictions studied have judicia
independence guaranteed either in their written constitution or through statutes and
precedents. Likewise, Article 85 of the Basic Law of Hong Kong provides that the
courts of Hong Kong “shall exercise judicial power independently, free from any
interference’. In addition, Article 10 of Part Il of the Hong Kong Bill of Rights'
guarantees that in civil and criminal cases, “everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal established by
law.”

212 The principle of judicial independenceis not an end in itself.? It is rather
an essential element in safeguarding the impartiality of judges, which in turn, protects
the right of individuals to a fair trial conducted by an impartial third person, and
enables checks on governmental powers.’

213 The independence of the Judiciary implies the capacity and willingness of
the Judiciary to resist improper pressures that may undermine a judge’s capacity to
adjudicate. In essence, judicia independence is about the relationship of judges
within the Judiciary and with other spheres of the government and society, which
adlows the Judiciary to discharge its function properly. Therefore, modern
conception of judicial independence is not confined to the independence of individual
judges. It includes collective independence of the Judiciary as a branch.*

! Hong Kong Bill of Rights Ordinance, Cap. 383.

2 Mauro Cappelletti, “Who Watches the Watchmen? A Comparative Study on Judicial
Responsibility” in S. Shetreet and J. Deschenes, eds., Judicial Independence: A Contemporary
Debate, Netherlands: Martinus Nijhoff Publishers, 1985.

3 SH. Bailey and M.J. Gunn, Smith and Bailey on the Modern English Legal System, London:
Sweet & Maxwell, 1996; and J. Deschenes, “Towards an Independent Judiciary: Canadian and
International Perspectives’ in S. Shetreet and J. Deschenes, eds., Judicial Independence: A
Contemporary Debate, Netherlands: Martinus Nijhoff Publishers, 1985.

4 Shimon Shetreet, “Judicial Independence: New Conceptual Dimensions and Contemporary
Challenges’ in S. Shetreet and J. Deschenes, eds., Judicial Independence: A Contemporary Debate,
Netherlands: Martinus Nijhoff Publishers, 1985 and P. Russell, “Toward a General Theory of
Judicial Independence” in P. Russell and D. O'Brien eds., Judicial Independence in the Age of
Democracy: Critical Perspectives From Around the World, University Press of Virginia: London,
2001.
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2.2 I nternational standards

Universal Declaration on the Independence of Justice

221 In 1983, the First World Conference on the independence of justice was
held in Montreal, with about 130 jurists representing some 20 international and
regiona organizations. The conference adopted the Universa Declaration on the
Independence of Justice (the Montreal Declaration) unanimously. The Montreal
Declaration states that “the Judiciary shall be independent of the Executive and
Legidlative’. It requires that “it shall be a priority of the highest order, for the state
to provide adequate resources to allow for the due administration of justice, including
physical facilities appropriate for the maintenance of judicial independence, dignity
and efficiency, judicial and administrative personnel, and operating budgets.”

2.2.2 The Montreal Declaration states that the budget of the court “shall be
prepared by the competent authority in collaboration with the Judiciary and the
Judiciary shall submit their estimate of the budget requirements to the appropriate
authority”. Although it does not advocate that the budget has to be solely prepared
by the Judiciary, it does state that the “main responsibility for court administration
shall vest in the Judiciary.”

223 The Montreal Declaration provides that judicial remuneration should be
adequate and advises against reduction on judges salaries except “as a coherent part
of an overall public economic measure.” It aso states that the terms of
compensation and pension of judges “shall be established and maintained so as to
ensure their independence.”

The Beljing Statement of Principles of the Independence of the Judiciary

224 Views of the Montreal Declaration are supplemented by the Beijing
Statement of Principles of the Independence of the Judiciary (the Beijing Statement)
which is of particular relevance to Hong Kong. The Beijing Statement was adopted
in 1995 at a conference of Chief Justices of Asia and the Pacific, organized by
LAWASIA®, The Statement is now adopted by more than 30 Chief Justices in the
region, including that of Hong Kong.®

LAWASIA is a professional association of representatives of bar councils, law associations,
individual lawyers and law firms principally from the Asia Pacific region for fostering professional
and business relations among lawyers, businesses and government representatives.

® It was signed and subscribed by the then Chief Justice of Hong Kong, Sir T L Yang, who later
became a Member of the Executive Council of the first government of the Special Administrative
Region of Hong Kong. It is also accepted by the present Chief Justice of Hong Kong, the
Honourable Mr Justice Andrew Li.

Research and Library Services Division page 4
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225 Article 37 of the Beijing Statement states that “the budget of the courts
should be prepared by the courts or a competent authority in collaboration with the
courts having regard to the needs of the independence of the Judiciary and its
administration. The amount allocated should be sufficient to enable each court to
function without an excessive workload.” Article 31 of the Beljing Statement states
that “ Judges must receive adequate remuneration and be given appropriate terms and
conditions of service.”

2.2.6 Article 36 of the Beijing Statement provides that “the principal
responsibility for court administration, including appointment, supervision and
disciplinary control of administrative personnel and support staff must vest in the
Judiciary, or in a body in which the Judiciary is represented and has an effective
role.”

Research and Library Services Division page 5
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Chapter 3 - The United States of America

31 Background

311 The United States of America (US) is a federal state with a presidential
system of government. Under the Constitution, three branches of government,
namely the Executive, the Legislature and the Judiciary, are established with clearly
separated and bal anced powers.

312 As afedera state, there exists adual system of courts — the federal courts
and the state courts. This report focuses on the budgetary arrangement of the
Federal Judiciary.

313 The framework for the Federal Judiciary is established by Article I11 of the
Constitution and the Judiciary Act of 1789.

314 The federal courts are organized in a three-tiered structure and along
geographical divisions. At the lowest level are the District Courts, which are the
trial courts.” The US and its territories are divided into 94 federal judicial districts,
each with a District Court. These districts are grouped into 12 regional circuits, each
of which has a US Court of Appeals® At the apex of the hierarchy is the US
Supreme Court, the highest court of appeal in the Federal Judiciary. It consists of
the Chief Justice of the US and eight associate justices.

3.15 The Judicial Conference of the United States (Judicial Conference
hereafter) is the national policy-making body concerned with the administration of
federa courts, and speaks for the Judiciary as a whole. It is presided over by the
Chief Justice of the United States and composed of 26 additional judges’. It works
through committees along subject matter lines to recommend national policies and
legislation on all aspects of federal judicial administration, including budget and court
administration of the Judiciary’®. The Judicial Conference meets twice a year, with
the Executive Committee™ acting on behaf of it and making timely decisions when
time-sensitive issues arise between meetings.

In addition, there are two special trial courts that have nationwide jurisdiction over certain types of

cases, namely the Court of International Trade and the United States Court of Federal Claims.

The Court of Appeals hears appeals from the District Courts located within its circuit. 1n addition,

the Court of Appeals for the federal circuit has nationwide jurisdiction to hear appeals in

specialized cases.

®  The 26 judges include the chief judge of each of the 13 federal Courts of Appeals, one district
(trial) judge elected from each of the 12 geographical circuits, and the chief judge of the Court of
International Trade.

101t has more than 20 committees, consisting mostly of judges appointed by the Chief Justice.

1 The seven members of the Executive Committee are drawn from the Judicial Conference.
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3.1.6 The Administrative Office of the US Courts (Administrative Office) is the
executive arm of the Judicial Conference. The Director and the Deputy Director
heading this judicial housekeeping agency are appointed by the Chief Justice of the
Supreme Court, in consultation with the Judicial Conference. The Administrative
Office is responsible for the administration of all federal courts except for the
Supreme Court. The day-to-day responsibility for judicial administration rests with
each individual court.

3.1.7 As the only federal court specificaly created by the Constitution, the
Supreme Court has historically operated independently. The Supreme Court has its
own administration and budget that are separate from the other federal courts, and
thus its budgetary process will not be discussed in detail in this report.

3.2 Congtitutional guarantee of judicial independence

321 Thefirst three Articles of the Constitution laid down the foundation for the
doctrine of separation of powers. The federa government is made up of three
independent branches: the Judiciary, the Legidature (Congress) and the Executive.
The Judiciary’s equality with and independence from the Legidlature and the
Executive is ensured.

322 The Constitution guarantees judicial independence in two substantial ways.
Firstly, federal judges appointed under Article |11 of the Constitution serve for life.
They can be removed from office only through impeachment and conviction by
Congress of “treason, bribery, or other high crimes and misdemeanors.”*?

323 Secondly, Section 1 of Article Il provides that the compensation of federal
judges® “shall not be diminished during their Continuance in Office”. Neither the
President nor Congress can reduce the salaries of those federal judges appointed under
Article I1l.  This clause is regarded as “an important pillar supporting judicial
independence in the United Sates’.**  For federal judges not appointed under Article
[11, i.e. bankruptcy judges and magistrate judges, their salaries are linked to those of
the Article 11l judges by statute, and set at a level equal to 92% of that for district
judges.”

12 Section 4 of Articlell, the Constitution.

3 Not al judges in the federal system are Article 11 judges. Justices of the Supreme Court, judges
of the Courts of Appeals and the District Courts, and judges of the Court of International Trade are
appointed under Article 111 of the Congtitution. They are known as Article 111 judges and their
tenure and salaries are protected by the Congtitution. Bankruptcy judges and magistrate judges
arejudicial officers of the District Courts, but they are not Article I11 judges.

4 Henry J. Abraham, Judicial Independence in the United States, quoted in Peter H. Russell and
David M. O'Brien eds. Judicial Independence in the Age of Democracy: Critical Perspectives
from around the World, 2001: The University Press of Virginia, Charlottesville and London.

* CRS Report for Congress, Judicial Salaries: Current Stuation, January 2000.
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3.24 It was argued in Atkins v. United States that the failure to increase the
judicia pay in line with inflation resulted in an erosion of remuneration contrary to
the protection offered by Article I11.**  Nonetheless, the US Court of Claims held that
such indirect, non-discriminatory reduction did not amount to a violation of
Article 1.

3.25 However, in Williams v. United States™, the Supreme Court found that no
matter whether it was non-discriminatory or not, if Congress passed |egislation to stop
a cost-of-living adjustment of judicial pay after it had taken effect, it was in breach of
Article I1l.  Nonetheless, it is constitutional for Congress to deny any cost-of-living
adjustment for judges before such adjustment takes effect. This decision reaffirms
an earlier authority in United States v. Will™.

3.3 Sour ce of funding

331 The Federal Judiciary is dependent upon Congress to enact the annual
appropriation that gives the courts funding to discharge their duties. Incomes of the
Judiciary must be deposited into a general fund at the Treasury Department and not be
expended by the courts, but there are a few exceptions. For instance, Congress has
authorized the Judiciary to use the revenue generated from the electronic public
access to Judiciary information to maintain and improve the electronic public access
progranme. Meanwhile, none of the court businessis required to be self-financed.

34 Preparation of budget

No budget guidance from the Executive

34.1 In recognition of the constitutional separation of powers among the three
branches of the federal government, the Federal Judiciary is given both the authority
and autonomy to prepare and execute its own budget.”® Unlike executive branch
agencies, the Federal Judiciary does not receive any budget planning guidance, policy
direction, or spending ceiling from the President’ s Office of Management and Budget
(OMB), prior to or during the preparation of its budget.

6 Atkinsv. United States, 556 F2d 1028 (1977).

7 Williams v. United States, 240 F3d 1019 (2001).
18 United Statesv. Will, 449 US 200 (1980).

19 31 U.S.G. 1105 (33) (b).

2 Reply from OMB.
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Preparation of the draft budget

34.2 The Judiciary's budgetary process begins with the Administrative Office,
in consultation with the courts and various Judicial Conference committees, preparing
a proposed budget for the Judiciary. When an annua “budget call” is made, the
courts provide the Administrative Office with projections for the upcoming fiscal year
for staffing, travel, office space, and other needs that require non-recurring operating
expenses.

34.3 In addition to the courts’ projected needs, the Administrative Office, based
on workload, staffing and resources formulas, and new national legislation or other
new programmes and initiatives, produces the budget estimates for the Federa
Judiciary as a whole. About 95% of the funds allotted to individual courts are
determined by formulas which are developed by the Judiciary as an objective means
for determining the workload and resource needs of the Judiciary and are used to
justify budget estimates to Congress.”® The proposal also incorporates requests of
various Judicial Conference committees for funding new or expanded programmes.

Political and budget realities taken into account

344 The proposed Estimate is first reviewed by the Judicial Conference's
Budget Committee, taking into account “the political and budget realities’ against
requests by the courts and other Judicial Conference committees for additional
funding and the projected budgetary constraints which may be levied upon the
Judiciary and the executive agencies by Congress® In addition, the Budget
Committee as well as the Administrative Office are in regular communication with
Congressional staff and also monitor the overall budget guidance provided by OMB
for executive branch agencies.

345 After the Budget Committee's review, the Judicial Conference considers
the Budget Committee’s recommendations and approves a budget submission.
Meanwhile, the Supreme Court prepares its own budget proposal and has it
incorporated in the budget prepared by the Administrative Office.

2 Reply from the Administrative Office of the United States Courts.
2 bid.
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The Executive cannot revise the proposed budget

3.4.6 The Judiciary’s proposed Estimate is submitted to OMB to be included in
the President’s overall budget before presentation to Congress.® However, it does
not need to be reviewed by OMB and the Executive has no other involvement in the
determination of the Judiciary’ s proposed budget.

3.4.7 The President must include the Judiciary’s budget proposal in his budget
to Congress without change. By statute, “Estimated expenditures and proposed
appropriations for the legidative branch and the judicial branch to be included in
each budget under subsection (a)(5) of this subsection shall be ...included in the
budget by the President without revision.”*

35 Approval of budget

351 Congress has the sole authority under the Constitution to appropriate funds.
Congress considers the President’ s budget, including that of the Federal Judiciary, and
approves, modifies, or disapprovesit. The Judiciary’s budget and the remainder of
the President’s budget are affected by the nation’s overall economic situation in the
same way. For instance, the Judiciary had to plan for the curtailment of trials in
1990 because its budget was subject to the limits specified in the Gramm-Rudman-
Hollings Deficit Reduction Act®. In addition, Congress may enact laws creating
more work for the courts without providing resources for additional judges and other
staff.”®

35.2 Every year, Congress adopts a budget resolution setting the overall levels
of new federal budget authority and spending, revenue and debt levels for the coming
fiscal year. The resolution may require across-the-board cuts in discretionary
spending, and the Federal Judiciary would be affected. However, judges salaries
are regarded as mandatory spending and will not be subject to such spending cuts.

2 One of OMB’s major functions is to assist the President in overseeing the preparation of the
federal budget, assess competing funding demands among executive branch agencies, and set
funding priorities.

2 31U.SG. 1105 (33) (b).

% |n 1985, the Balanced Budget and Deficit Reduction Act, better known as the Gramm-Rudman-
Hollings bill, was passed into law. This law presented a five-year schedule for reducing the
deficit, with a balanced budget set for the sixth year. If the President and Congress could not
agree on the cuts needed, a series of mandatory cuts, known as sequesters, would automatically
take place.

% Stephen L. Wasby, “Judicial Administration in the Federal Courts’, in Steven W. Hays and Cole B.
Graham, Jr. eds. Handbook of Court Administration and Management, New York: Marcel Dekker:
1993.
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353 Congress usually passes 13 appropriations acts each year to fund executive
branch agencies, Congress and the Judiciary.  The Appropriations Committee in
each chamber of Congress is divided into subcommittees. The Subcommittee on
Commerce, Justice, State and the Judiciary of each chamber reviews the proposed
budget of the Federal Judiciary and conducts hearings at which judges and the
Director of the Administrative Office present and justify the projected expenditures.

354 Congress usually does not provide al of the funding requested by the
Judicial Conference. The Judiciary may appeal to the Conference Committee of
Congress”’ (which consists of members of both chambers of Congress) if funds
approved by Congress do not meet its original request.

355 Reports of the House, Senate, and the Conference Committee
accompanying an appropriations bill may provide specific guidelines as to how funds
can be used. When the two chambers have approved the respective appropriations
bill that covers the Judiciary, they send them to the President for approval. The
President can only veto or approve each of the entire appropriations bills passed by
Congress. He cannot approve or veto selected part or parts of a bill.”®

3.6 Allocation of voted resources and court administration

36.1 Since Congress normally does not provide all of the funding requested, the
Executive Committee of the Judicia Conference approves or modifies the initial
financial plan after Congress enacts a budget for the Judiciary. According to the
financial plan, the Administrative Office distributes the funds directly to each court
and other units of the Judiciary, and gives the courts the official authority to spend up
to the amount allocated.

3.6.2 Each court is responsible for managing the resources allocated to it and has
wide discretion to transfer funds among most accounts. The courts receive their
funds in allotments for three broad budget categories, namely salaries, operating
expenses and automation. However, not al funding is decentralized. The
appropriated funds for judges and staff’s salaries and travel are retained and
administered centrally by the Administrative Office.

2" |If the House of Representatives and Senate initially approve different amounts, a congressional
Conference Committee comprising Representatives and Senators is appointed to reach agreement
on a fina appropriations bill. The conference bill has to be passed by both chambers of
Congress.

% |n 1996, Congress enacted the Line Item Veto Act, granting the President limited authority to
cancel new spending and limited tax benefits when he signed laws enacted by Congress.
However, in 1998, the Supreme Court held the authority provided by the Line Item Veto Act to be
unconstitutional in Clinton v. City of New York, 118 S. Ct. 2091 (1998). Office of Management
and Budget, the Executive Office of the President, “Budget system and concepts and glossary”,
available at http://www.whitehouse.gov/omb/budget/fy2004.
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3.6.3 Most courts have established a committee of judges to oversee the budget
development and implementation process and to establish priorities within the court
asawhole for the spending of funds.

3.64 The responsibility for many day-to-day administrative matters is delegated
from the Administrative Office to individual courts. Each court in the federal system
has a chief judge® who, in addition to hearing cases, has administrative
responsibilities relating to the court. The chief judge plays a key role in overseeing
the operations of the court, promoting its efficiency, and ensuring accountability to the
public. Important decisions are made by all judges of the court working together
under the leadership of the chief judge.®

3.65 Judicia branch staff are not part of the federal civil service system. Each
court is given the responsibility to appoint its own support staff and has wide
discretion to hire and pay its own employees. Court staff are supervised by and
responsible to the judges of their court instead of under the Administrative Office.*

3.7 Pay adjustment of judges

Congress and the President set the judicial pay

371 Congress and the President set the salaries of federal judges. Although
the Constitution guarantees that salaries of federal judges appointed according to
Article Il cannot be reduced, Congress and the President have the authority to raise
or not to raise the judges’ pay.

3.7.2 Any expenditure of funds for increasing the annual pay adjustment of
judges is alowed only with specific approval by Congress. In addition, as the
federal judges salaries are linked to those of Members of Congress,® judges will not
receive any salary adjustment if Congress denies itself any adjustment. As in the
case of other Congress legidation, the President can veto the Congress approva of
any pay adjustment or reduce such adjustment.

% The chief judge is usually the judge who has served on the court the longest. A chief judge may

serve for a maximum of seven years and is not eligible to serve as a chief judge beyond the age of
70.

% Adminigtrative Office of the United States Courts, The Federal Court System in the United States:
An Introduction for Judges and Judicial Administrators in Other Countries, 2001 is available at
http://www.uscourts.gov/publications.html

- |bid.

% CRS Report for Congress, Judicial Salaries: Current Stuation, January 2003.
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3.7.3 In theory, the judges salaries can be adjusted in three ways. (a) by
adopting an annua cost-of-living adjustment®; (b) by adopting a pay increase
recommended by the regular review of a Commission; and (c) by passing special
legislation authorizing a pay rise.

3.74 In practice, judges may not get any pay adjustment for one or more years.
There have only been five cost-of-living adjustments in federal judicial pay since
January 1993. As the cost-of-living adjustment was sporadic rather than regular,
Congress enacts legislation from time to time to grant catch-up adjustments. Both
the American Bar Association and the Federal Bar Association believe that the
declining salary in real terms is a factor contributing to the recent increase in the
number of judges resigning or retiring from the bench.* Between 1990 and April
2003, 77 Article Ill judges resigned or retired from the bench, and 64 of them
returned to work in the private sector.

No regular pay review

3.75 An act was passed in 1989 to replace the Quadrennial Commission® with a
Citizens Commission on Public Service and Compensation® to conduct reviews of
the adequacy of federal judicial salaries. In spite of the existence of the statutory
framework for the Citizens Commission, no money has been appropriated for this
Commission, and Congress and the President have not appointed its members.
Therefore, regular reviews of the judges pay have not been conducted since the
establishment of the statutory framework of the new commission.

% The rate of annual adjustment in the pay for judges, Members of Congress, and senior executive

branch officials is derived by deducing 0.5 from the Employment Cost Index (ECI)®, an index
measuring the percentage of change in private sector wages and salaries. Any such adjustment
cannot exceed five per cent, nor can it exceed the rate of adjustment for the General Schedule
(GS).®
% The American Bar Association and the Federal Bar Association, Federal Judicial Pay: An Update
on the Urgent Need for Action, May 2003.
The Quadrennial Commission was composed of private sector members appointed by the President,
leaders of the Senate and House of Representatives, and the Chief Justice of the United States.  In
general, the Commission convened every four years and made salary recommendations for judges,
Members of Congress and other high-ranking officials. These recommendations were sent to the
President, who made final recommendations to Congress. The President’s recommendations
became effective, unless Congress passed an act or aresolution to reject them.
Six Commission members are to be appointed by leaders of the three branches of government, five
are to be selected from the public at large.

35

36
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3.8 Public accountability

381 The chair of the Budget Committee of the Judicial Conference (a judge
himself), other judges® and the Director of the Administrative Office present the
Judiciary’s budget request in person at hearings held by both chambers of Congress.
The Administrative Office staff prepare responses to questions raised by members and
staff of Congress regarding various items in the Judiciary’ proposed budget. Two
Associate Justices appear as witnesses to present the Supreme Court’s budget to both
the House and Senate Appropriations Subcommittees.

3.8.2 The Judicial Conference establishes guidelines as to what courts may
spend for various programmes. Each court has been given local budget authority.
The chief judge of each court is responsible for ensuring court funds are spent legally,
wisely and efficiently. The Administrative Office conducts regular financial audits
of al courts and court programmes, while the Supreme Court files monthly and end-
of-year accounting reports with the US Treasury Department. The Generd
Accounting Office, an audit arm of Congress, may conduct general reviews of court
operations as well.

8 The chair of the Budget Committee is often accompanied by a member of the Budget Committee
at Congressional budget hearings. If it is known in advance that a particular aspect of the
Judiciary's budget request will be closely questioned, a judge from a Judicial Conference
committee with particular subject matter expertise may also be present.
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Chapter 4 - The United Kingdom

4.1 Background

4.1.1 The United Kingdom (UK) has a parliamentary system of government.
The UK does not have a constitution set out in any single document.  Its constitution
is made up of statute law, common law and conventions, which is the result of a
gradual evolution over many centuries.

41.2 England and Wales, Scotland and Northern Ireland all have their own legal
systems. This report focuses on the Judiciary of England and Wales.®  Trial courts
in England and Wales are divided according to civil versus criminal matters and less
serious/complex versus more serious/complex cases. In addition, there are a number
of administrative tribunals as well. The two levels of crimina trial courts are the
Magistrates Courts and the Crown Courts, and the two levels of civil tria courts are
the County Courts and the High Court. There are two levels of appellate courts: the
Court of Appeal, which is the first level appellate court, and the House of Lords®,
which is the court of last resort.

4.1.3 The Court of Appeal, the High Court, the Crown Courts and the County
Courts in England and Wales are directly administered by the newly established
Department for Constitutional Affairs® (DCA) (which replaced the former Lord
Chancellor’s Department) through the Court Service which provides staff, buildings
and equipment.  The Court Service, which gained the status of an executive agency*
in 1995, has been the main operational arm of the Lord Chancellor’s Department and
remains so under DCA. More than 10000 civil servants, out of the 12 000
employees of DCA, work in the Court Service throughout England and Wales.
Meanwhile, the Judicial Office, which is part of the House of Lords administration, is
responsible for the administration of judicial business of the House of Lords.

¥ The UK courts or Judiciary mentioned in this report is referred to the courts or Judiciary of

England and Wales.
% The House of Lords is one of the two houses of Parliament. It also acts as the final court of
appeal inthe UK when it sitsasajudicial body comprising the Law Lords who hear the cases.
40" The Prime Minister announced on 12 June 2003 the creation of the Department for Constitutional
Affairs (DCA) to replace the Lord Chancellor's Department. DCA takes over most of the
responsibilities of the Lord Chancellor’'s Department and remains responsible for the courts and
legal system.
An executive agency is a distinct unit performing government administrative tasks but remains as
part of the civil service. Under an individual Framework Document, it has greater delegation of
authority over financial, pay and personnel matters with the objective of delivering government
services more efficiently and effectively within available resources. The budget of an executive
agency still needs the approval of Parliament.

41

Research and Library Services Division page 15



Legidative Council Secretariat Budgetary Arrangements for Overseas Judiciaries

4.1.4 While DCA takes ministeria responsibility for the operation of the
Magistrates Courts, the Magistrates Courts in England and Wales are run by 42
separate local Magistrates Courts Committees (MCCs), consisting almost entirely of
local magistrates or Justices of the Peace. The Magistrates Courts are financed by
local authorities who reclaim 80% of their expenditure on the courts from DCA .
Apart from courts, there are also a number of tribunals dealing with disputes arising
from the conduct of the government. As the budgetary arrangement of the
Magistrates Courtsis currently under review, it is not covered in this report.

415 If the Courts Bill introduced in November 2002 is approved by
Parliament®, the administration of the courts will be unified. A new executive
agency will be established under DCA to replace the Court Service and the 42 MCCs.
It will be responsible for the management of the courts in England and Wales,
including the Magistrates Courts. The earliest day of the establishment of the new
executive agency is not expected before April 2005.*

4.2 Constitutional guarantee of judicial independence

42.1 In the UK, as stated by Lord Mackay, the former Lord Chancellor, the
“independence of the judiciary is rightly regarded as a key principle of the
constitution”.”® The Act of Settlement 1701 guaranteed the tenure of judges “during
good behaviour” and the salaries of judges ascertained and established, and provided
for their removal “upon the address of both Houses of Parliament”. More recently,
the Courts Act 1971, the Administration of Justice Act 1973 and the Supreme Court
Act 1981 aso expressly provide that the salaries of judges “be increased but not
reduced”. The Executive, therefore, cannot bring pressure to bear on judges by

threatening to reduce their salaries.

4.2.2 The provision of salaries is secured by charging judicial salaries on the
Consolidated Fund (the government’s current account)®.  In other words, Parliament
has decided by statutes to have the judicial remuneration paid out of the Consolidated
Fund without year-by-year parliamentary authorisation. Such arrangement for
payment is a standing order. Judicial salaries do not come up for annual review of
the budget by the House of Commons® as do most Estimates® of public expenditure,
and therefore, Parliament cannot ater the proposed Estimate on judicial saaries
during the review.

2 |nformation available at the web site of the Lord Chancellor’s Department: http://www.lcd.gov.uk

“ The Courts Bill is now laid before the House of Commons.

4 The Departmental Report of the Lord Chancellor’s Department 2002-2003, May 2003.

% Lord Mackay, The Administration of Justice, London: Sweet and Maxwell, 1994.

% Parliament has passed statutes that authorize certain expenditure to be charged to the Consolidated
Fund. These Consolidated Fund standing services include payments to the salaries and pensions
of certain people who are constitutionally independent of the Executive.

4 The House of Lords as part of Parliament is not involved in taxation and finance.

“  The term “Estimates’ is used formally for the government request for the House of Commons
approval for the sums needed to cover recurring public expenditure.
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423 However, there is no strict separation of legidative, executive and judicial
powers in the English constitution. Most notably, the Lord Chancellor wears three
hats a the same time: he presides over the House of Lords and functions as the
principal defender of government policies there, heads the Judiciary and is a Cabinet
Minister. The former Lord Chancellors argued that the head of the Judiciary being
placed at the centre of the government served as “a buffer between the Judiciary and
the Executive’, which protects judicial independence®. Nonetheless, the current
plan of establishing a Supreme Court™ and finding a new speaker for the House of
L ords should provide a division of labour™.

4.2.4 After the recent establishment of DCA to replace the Lord Chancellor’'s
Department, the new Cabinet Minister, i.e. the Secretary of State for Constitutional
Affairs, remains known as the Lord Chancellor as well before al the reforms are in
place.®*> He will continue to be the nominal head of the Judiciary but he will neither
sit as a judge in the House of Lords nor act as the Speaker for the House of Lords
once a new speaker is found. In addition, a new Supreme Court will be set up to
replace the existing system of Law Lords™ operating as a committee of the House of
Lords. At the moment, the budgetary arrangements remain the same as before the
reform and no plan has been announced to change the present arrangements.>

4.2.5 Although the separation of powers is not absolute, judges rely on the
doctrine in making their decisions.®® In addition, the Lord Chancellor has reassured
in the Framework Document® of the Court Service that while court resources are
voted by Parliament, “judges and judicial officers who sit in the courts act
independently of both Parliament and the Executive.”

% House of Lords Debate vol. 597, col. 734, 17 February 1999 and Woolf (1998) 114 Law Quarterly
Review 579 at pp 582-3.

The plans were announced on 12 June 2003, and details are disclosed in the Consultation Paper:
“Constitutional Reform: A Supreme Court for the United Kingdom”, July 2003.

The plan was announced on 12 June 2003, but the House of Lords has not made any decision on
the future of the Speakership.

%2 The post of the Lord Chancellor will be abolished after the creation of a Supreme Court to replace
the judicial function of the House of Lords.

Those appointed to life peerage to carry out the judicial functions of the House of Lords.

Reply from the Department for Congtitutional Affairs.

% Hindsv. The Queen (1977) A. C. 195; R v. Home Secretary ex p. Fire Brigades Union (1995) 2 A.
C.513.

A Framework Document is a document which sets out the aims and objectives, and the delegated
powers of the executive agency concerned. It also lists the respective responsibilities of the Chief
Executive of the executive agency and the Minister of the parent department.

51

53

56
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4.3 Sour ce of funding

The House of L ords

431 Except for the Law Lords saaries, the House of Lords is funded through
its Estimate which is voted by Parliament. The Law Lords salaries are financed by
the Consolidated Fund. In the consultation paper released in July 2003, the UK
government proposes to have the future Supreme Court (which will take up the
existing judicial functions of the House of Lords) funded by the Estimate of DCA
voted by Parliament. Salaries for the members of the Supreme Court will continue
to be payable out of the Consolidated Fund.

The Courts administered by the Court Service™

43.2 The Court Service's expenditure is accounted for within the Appropriation
Account of DCA and approved by Parliament.

4.3.3 The remuneration of judges is met either by the Court Service or from the
Consolidated Fund. The Court Service meets the salary costs of District Judges,
tribunal chairmen and members, and all fees paid to deputy judges from the
parliamentary appropriation. The salaries and pension for senior judges and
stipendiary magistrates® are not directly provided for in Supply Estimates. Their
salaries and pensions are financed directly from the Consolidated Fund, and therefore
do not require approval from Parliament.

434 The Court Service is required to recover the full administrative costs of
civil proceedings. Any shortfal is financed from the Court Service's parent
department, DCA. The subsidy aims to ensure that no sector of the population is
being denied access to justice through the inability to afford the requisite fee.® The
fee recovery in the civil courts is based on the principle that it is reasonable to expect
those parties who can pay to meet the cost of the part of the civil justice system that
they use to resolve their disputes.

5" The Court of Appeal, the High Court of Justice, the Crown Courts and the County Courts.

% All judges at or above the level of High Court Judges, Senior or Specialist Circuit Judges, Circuit
Judges and District Judges in the Magistrates' Courts are al paid from the Consolidated Fund.

% In 2000-01, there was a shortfall of £28 million, after subsidy, with 92% of costs recovered.
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4.4 Preparation of budget

The House of L ords

44.1 The House of Lords Judicial Office prepares the Lords budget for its
judicial business, which forms part of the overall budget for the Lords. The budget
does not include the salaries of the Law Lords, which are paid from the Consolidated
Fund. Ingenera, the Law Lords are not involved in the preparation of the budget.

4.4.2 In theory, HM Treasury can make changes to the proposed budget for the
House of Lords before it is approved by Parliament, but this has not happened in
practice®® The House of Commons can also make changes to the proposed budget
for the House of Lords, but this has not happened either.®

The Courts administered by the Court Service™

443 The Chief Executive of the Court Service® each year submits to the Lord
Chancellor his plans for current and capital expenditures to meet the Court Service's
needs, including salaries paid to some judicia officers.® Such plans form the
Estimate of the Court Service and are included in the overall Estimate of DCA. The
Court Service's Estimate is submitted at the same time as the draft corporate and
business plans.®® The Lord Chancellor’s approval of the plans provides the formal
authority for the Chief Executive to act in accordance with the plans. DCA can, if it
sees fit, impose expenditure limits on the Court Service resources.

444 In a letter of instruction to the Chief Executive of the Court Service, the
Lord Chancellor requires the Chief Executive, in determining priorities across the
Court Service, to ensure that al courts are provided with adequate resources to meet
workload and planned levels of sittings. The Lord Chancellor specifically requires
the Chief Executive “to have discussed with the Judiciary” the content of his
corporate and business plans before they are submitted for approval. This letter of
instruction is kept as an annex in the Framework Document of the Court Service.®®

% Reply from the House of Lords.

& bid.

%2 The Court of Appeal, the High Court of Justice, the Crown Courts and the County Courts.

% The Court Service is run by the Court Service Board. The Board is chaired by the Chief
Executive of the Court Service and has seven other members (six senior staff of the Court Service
and a Non-Executive Director from the private sector).

Salaries of those judges not covered by the Consolidated Fund are paid by the Court Service.

The annual corporate plan sets out the Service's strategy for the following three financial years.
The annual business plan sets out detailed plans for the forthcoming financial year, which include
the priorities and work programmes for the year and key assumptions on workload and the
resources.

% Annex 4 of the Framework Document of the Court Service.

65
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445 In the past, judges had a significant input in formulating the size of funds
required in the preparation of the annual budget.  Although judges did not always get
what they wanted, the initiatives were theirs.*” Since the 1980s, judges have no
longer been involved in the preparation of the budget, although some budget items
may result from consultations with them.

4.4.6 The Estimate of DCA, including that for the Court Service, is sent to HM
Treasury, which scrutinizes the Estimate in the interests of the economy. HM
Treasury checks to see if the Estimate is within the cash limit which the government
intends to spend on DCA.

447 There is nothing to prevent the Executive from altering the budget
submitted by DCA for the operation of the Judiciary. DCA aso hasto compete with
al other spending departments for funding. If there is any dispute between DCA
and HM Treasury over the Estimate, the Cabinet settles the dispute and the Estimate is
presented to the House of Commons for approval.

45 Approval of budget

45.1 The House of Commons authorizes all government expenditure annually
by voting on the Estimates, including that of DCA. Parliament’s consideration of
individual Estimate is primarily a task for those Select Committees concerned with
activities and expenditure of particular departments. A Select Committee’'s
conclusions often take the form of areport printed by the House.

452 The House of Commons has the opportunity to debate and vote on
individual Estimate and reports from the departmentally-related Select Committees on
three Estimates Days. The debates are usually on matters of general policy.

453 Any Member of Parliament other than a Minister is prevented from
initiating legislation, the main effect of which is to cause an increase in public
expenditure.® In other words, any amendment initiated by Members other than
Ministers may only reduce the request for resources by a department, including DCA.

5 J. A. G. Griffith, The Politics of the Judiciary, 5ed., London: Fontana Press, 1997.
% The long-established constitutional practice is that the Crown demands money, the House of
Commons grantsit and the House of Lords assents to the grant.
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454 It is the sole right of the House of Commons to initiate and amend a bill
whose primary purpose is to levy taxes or authorize expenditure. The House of
Lords does not amend bills relating to the Estimates because its financial powers are
limited®.

455 After the House of Commons has passed the bills relating to the Estimates,
the bills can go for Royal Assent to become enacted with or without the House of
Lords approval, provided the required procedure is followed.” In other words, the
consideration and approval of the Estimates by the House of Lords is proforma.

4.6 Allocation of voted resources and court administration

The House of L ords

4.6.1 The House of Lords judicia business is administered by the Judicial
Office, which is staffed by the employees of the House of Lords.

The Courts administered by the Court Service™

4.6.2 The Corporate Board” of DCA may reprioritise its allocation of voted
resources within DCA, including deployment of budgeted resources for the Judiciary.
However, it may not make any reduction to the resources paid directly from the
Consolidated Fund.

4.6.3 The Court Serviceis freeto decide for itself where to spend the money and
deploy staff in order to achieve its targets.””  Subject to standard government supply
procedures, the Chief Executive of the Court Service has authority to approve al
voted expenditure which is consistent with the corporate and business plans up to a
limit set out in the Framework Document.”

%  Thefinancial powers of the Lords are restricted firstly by the ancient "rights and privileges' of the

House of Commons, and secondly by the terms of the Parliament Acts 1911 and 1949.

0 Such a bill passed by the House of Commons and brought to the House of Lords at least one
month before the end of the session, but not passed by the House of Lords within one month can
be presented for Royal Assent without the House of Lords' consent.

™ The Court of Appeal, the High Court of Justice, the Crown Courts and the County Courts.

2 The Corporate Board, a six-member team, delivers DCA’s commitments under the Public Service
Agreement. The Board is composed of five senior civil servants, namely the Permanent
Secretary of DCA, the Director General (Finance), the Director General (Lega and Judicial
Services), the Chief Executive (Operations) and the Director General (Clients and Policy), and a
non-executive director.

3 Michael Zander, Cases and Materials on the English Legal System, Butterworths, 1999.

" Annex 1, Framework Document of the Court Service.
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464 The Lord Chancellor requires the Chief Executive to discuss with the
Judiciary any “plans for dealing with any major in-year change in resource allocation
which may materially affect the performance of the Court Service” before putting the
revised plans for his approval.”

4.6.5 The listing of cases for hearing in the civil and criminal courts is a
responsibility of the Judiciary, and in practice, is undertaken by court officers on
judicial directions.

4.7 Pay adjustment of judges

The Lord Chancellor sets the pay with the Prime Minister’s consent

471 By statutes, the Lord Chancellor, with the agreement of the Prime
Minister, has the discretion to raise, but not reduce, judicial salaries. The salaries of
most judges” are charged directly by statutes on the Consolidated Fund.

Advice from the independent Senior Salaries Review Body

4.7.2 The Lord Chancellor also receives advice® of the independent Senior
Salaries Review Body (the Review Body).” By convention, he usualy accepts its
advice, but there were cases where recommended increases were implemented in
stages.

4.7.3 There is no formal mechanism for judges to negotiate their salaries but
they can make representations to the Review Body or the Lord Chancellor, and
present evidence to support their case for an increase.

> Letter of Instruction, annex 4 of the Framework Document of the Court Service.

6 Section 12 of the Supreme Court Act 1981, Section 18 of the Courts Act 1971 and Section 9 of the
Administration of Justice Act 1973.

" Salaries of higher Judiciary and stipendiary magistrates are paid by the Consolidated Fund while

district judges by the Court Service. According to DCA, such a difference in arrangement is due

to historical reasons.

In autumn of each year, the Review Body receives written and ora evidence from both the

government and representative organizations. Other interested parties may also submit evidence.

The Review Body weighs the evidence and its own independent research to formulate

recommendations on the remuneration of judicial officers.

" The Chairman of the Senior Salaries Review Body is appointed by the Prime Minister, whilst other
members of the Review Body are appointed by either the Prime Minister or the Lord Chancellor.
These appointments are voluntary and unpaid. The Review Body is supported by the Office of
Manpower Economics, which is a secretariat serving several Review Bodies.

78
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4.7.4 Apart from providing recommendations on the annual adjustment, the
Review Body conducts a Fundamental Review every five years to evaluate the
grading of each level of the Judiciary and the relativities between groups®, with a
view to correcting any anomalies which have arisen.

4.8 Public accountability

The Lord Chancellor and the Chief Executive of the Court Service

48.1 The Framework Document of the Court Service clearly states that the Lord
Chancellor is accountable to Parliament for the Court Service. He appoints the Chief
Executive of the Court Service, allocates resources to the Court Service and approves
its corporate and business plans, but does not intervene in the day to day management
of the Court Service, which is the responsibility of the Chief Executive. The Chief
Executive is “directly accountable to the Lord Chancellor for the effective, efficient
and economic management of the Court Service.”®

482 Unlike other Cabinet Ministers, the Lord Chancellor® sits in the House of
Lords, not in the House of Commons that votes the money. His accountability on
the floor of the House of Commons operates through parliamentary secretaries, who
answer for the Lord Chancellor in the House of Commons.

4.8.3 The Lord Chancellor is answerable to the Select Committee on the Lord
Chancellor’ s Department® for funds, whose name has not changed in accordance with
the creation of DCA. In practice, the Chief Executive of the Court Service, and the
Permanent Secretary and junior ministers of DCA tend to answer most of the
guestions. They appear “on behalf of the Lord Chancellor” and there are concerns
that they can be limited as to what they can say.*

8  Thejudicial posts are divided into nine salary groups. Each member of a salary group is paid the

same spot rate.

Framework Document of the Court Service.

The newly appointed Lord Chancellor, Lord Falconer, is also a Member of the House of Lords,
like his predecessors.

Up until 2002, the Lord Chancellor’s Department was the only department not being monitored by
a separate Select Committee in the House of Commons on the grounds that there should not be
political scrutiny of the administration of courts and appointment of judges. In January 2003, a
Select Committee on the Lord Chancellor's Department was established by the House of
Commons to replace the Home Affairs Committee in scrutinizing the policies, administration and
expenditure of the Lord Chancellor’s Department (and now DCA). Asthe new Select Committee
is dedicated to the scrutiny of just one department, it is expected to have more time and resources
to scrutinize the work of DCA than the Home Affairs Committee did.

Reply from Professor Diana Woodhouse, Oxford Brookes University.

81
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484 Both the Permanent Secretary of DCA and the Chief Executive of the
Court Service may be summoned to appear before the Public Accounts Committee
(PAC) of the House of Commons concerning their respective Accounting Officer
responsibilities for DCA and the Court Service. The Court Service is required by
law to provide an annual report to be laid before Parliament.

Judges

4.8.5 Judges are not required to appear before the Select Committee or PAC of
the House of Commons. However, the Lord Chief Justice and/or the Master of the
Rolls may be asked to give views at a meeting, but they are not answerable to the
Select Committee. They are not budget holders in their own rights, and they have
therefore no line of accountability for the resources allocated.

The House of L ords

4.8.6 The budget of the Judicial Office of the House of Lords is not under the
jurisdiction of the Lord Chancellor. The Clerk of the Parliaments® is the accounting
officer of the House of Lords. He is answerable to the House Committee® of the
House of the Lords and PAC of the House of Commons. The Law Lords themselves
are not accountabl e for the budget of the Judicial Office.

Constraint under the present constitutional arrangement

4.8.7 In the UK, Ministers are responsible for all the public expenditure and
accountable to Parliament. If a Minister does not satisfy Parliament, he or she can
be dismissed. Sir (now Lord) Nicholas Browne-Wilkinson (the former Vice-
Chancellor of the Judiciary in England and Wales) has opined that the US model on
the budgetary arrangement for the Judiciary is conceptually favourable, but it is
difficult to fit the US mode into the UK constitutional arrangement.’”  This is
because the application of the US model would mean that judges rather than Ministers
(who could be dismissed) would be held accountable to the Legislature and in Sir
Nicholas' opinion, would be unacceptable to the constitutional position of the UK.

%  The Clerk of the Parliaments is the head of the Parliament Office of the House of Lords, which

consists of permanent staff of the House.

The House Committee scrutinizes the annual Estimate for the administration of the House of Lords,

including the judicial office. The Clerk of the Parliaments attends the House Committee, presents

the Estimate and answers questions on expenditure.

8 Nicholas Browne-Wilkinson, The Independence of the Judiciary in the 1980s, Public Law, London:
Stevens and Sons, 1988.

86
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Chapter 5 - The Province of Ontario of Canada

51 Background

511 Canada is a federal state with a bicamera parliamentary system of
government. There is no general separation of powers in the Constitution Act 1867.
The province of Ontario (Ontario) also practises a parliamentary system of
government but with an elected single-chamber Legislative Assembly.

512 By virtue of the Constitution Act 1867, authority for the judicial system in
Canada is divided between the federal government and the provincial governments.
The federal government has authority over the constitution, organization and
maintenance of the Supreme Court of Canada, the Federal Court and the Tax Court, as
well as the appointment of judges to these courts. The provincial governments have
jurisdiction over the constitution, organization and maintenance of the superior and
inferior courts within the respective provinces® However, this jurisdiction only
extends to the appointment and remuneration of judges of the inferior courts.

5.1.3 There are several levels of courts in Ontario: the Ontario Court of Justice
(OCJ) as the inferior court (also known as the provincial court); and the Superior
Court of Justice (including the Family Court, the Divisional Court and the Small
Claims Court) and the Court of Appeal for Ontario as the superior courts. The
provincial government makes judicial appointment to the inferior courts and pays for
their remuneration, while the federal government makes judicial appointments to the
superior courts of Ontario and has obligation to provide for their remuneration and
authority to remove them.* At the top of the hierarchy is the Supreme Court of
Canada, which hears appeals from the Court of Appeal for Ontario. The Ministry of
the Attorney General of Ontario is responsible for the administration of justice and
court servicesin Ontario.”

514 Apart from the aspect of judicial remuneration, the budgetary arrangement
of OCJ", procedure-wise, is more or less the same as that of the superior courtsin the
Province. However, detailed information on the superior courtsis not available as at
the publication of this report.

8 S, 92 (14), the Constitution Act, 1867.

8  The federal appointments are made by the federal Cabinet, with the Minister of Justice
recommending the names of puisne judges, and the Prime Minister recommending the names of
chief justicess. Payment of the salaries for federally appointed judges is made from the
Consolidated Revenue Fund and is not subject to any government appropriation process or budget
legislation.

©  The statutory responsibilities of the Ministry are specified in Section 5 of the Ministry of the
Attorney General Act.

. The Ontario Court of Justice exercises jurisdiction over trial matters involving family, criminal
cases and matters under the Young Offenders Act. It is made up of more than 250 justices, and
presided by the Chief Justice and two Associate Chief Justices. It is organized in seven
geographic regions, with a Senior Justice appointed for each region.
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5.2 Constitutional guarantee of judicial independence

521 The Constitution Act 1867 does not have an explicit provision on the
independence of the Judiciary in Canada like that of the US Constitution. An
implicit constitutional guarantee of judicial independence is in the preamble to the
Congtitution Act 1867. The preamble states that the basic purpose of the
Consgtitution is to unite the founding colonies of British North Americainto a federal
union “with a Constitution similar in Principle to that of the United Kingdom.” As
the principle of judicial independence is a fundamental principle at the heart of the
British congtitutional system, the preamble implies protection of judicia
independence in Canada as well.*

522 Features of judicial independence provided for in the Constitution are the
security of tenure and protection of judges’ salaries from executive interference.

523 Section 99 of the Constitution Act 1867 guarantees the tenure of judges of
the superior courts so that they “shall hold office during good behaviour, but shall be
removable by the Governor General on Address of the Senate and House of
Commons’.

524 Section 100 of the Constitution Act 1867 provides that the salaries of the
federally appointed judges are to be fixed and provided by the Parliament of Canada,
which prevents the Executive from impairing judicia independence by controlling the
reductions and raises of judges saaries.® However, it does not impose an absolute
bar on the reduction in judges salaries. Moreover, the guarantee of this section is
only provided for the federally appointed judges, not for those provincially appointed.

525 Neither Section 99 nor Section 100 covers the provincialy appointed
judges of inferior courts. However, by the introduction of the Charter of Rights and
Freedoms and the Supreme Court decisions in Reference re Remuneration of Judges
(1997)* and the accumulation of precedents, independence of the provincially-
appointed judges is secured.

5.2.6 Explicit reference was made to the concepts of judicial independence in
the written Constitution for the first time in 1982. Section 11(d) of the Charter of
Rights and Freedoms™ grants to “any person charged with an offence” the right “to be
presumed innocent until proven guilty according to law in a fair and public hearing
by an independent and impartial tribunal (i.e. both superior and inferior courts)”.

%2 Peter H. Russdll, The Judiciary in Canada: The Third Branch of Government, Canada: McGraw-
Hill Ryerson, 1987.

% Beauregard v. Canada (1986) 2 S. C. R. 56, 75.

% Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island (1997)
3S.C.R 3.

% The Charter sets out the fundamental rights and freedoms of individuals and groups in Canada, and
isan integral part of the Canadian Constitution Act 1982.  All provincial and federal laws must be
consistent with the Charter.
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5.2.7 In Vaente v. The Queen (1985), the issue centred around whether
Ontario’s Provincial Court (Criminal Division) which consisted of provincialy-
appointed judges was an “independent and impartial” tribuna according to
Section 11(d) of the Charter of Rights and Freedoms. The argument was that the
degree of control over judges by the provincia Attorney General, including fixing
judges salaries by regulation, raised a reasonable apprehension that judges would be
biased in favour of the Executive.

5.2.8 The Supreme Court in Valente v. The Queen held that the three essential
conditions of judicial independence had been satisfied by the Ontario court and
therefore it was capable of trying criminal cases without breaching Section 11(d).
The first condition was the security of tenure. The second condition of “financial
security” did not require salaries fixed by the Legislature but the right to have salary
or pension “established by law and not be subject to arbitrary interference by the
Executive in a manner that could affect judicial independence’. The third one was
the institutional independence of the court with respect to matters of administration
bearing directly on the exercise of its judicial function, which did not preclude the
involvement of the Attorney Genera in the administration of the courts. The
minimum requirement was that the Judiciary controlled “the assignment of judges,
sittings of the court, and court lists’.

529 Another landmark case, Re Remuneration of Judges (1997),* has
established new constitutional requirements in support of the principle of judicia
independence. According to Chief Justice Lamer, the institutional dimension of
financial security has three components.””  Firstly, in order to avoid the possibility of,
or the appearance of, political interference through economic manipulation, every
Canadian jurisdiction is constitutionally required to have an “independent, effective
and objective” commission to make recommendations to the Executive regarding the
salaries and benefits of judges. Any changes to or freezes in judicia remuneration
made without prior recourse to the commission is regarded as unconstitutional .

5.2.10 Secondly, judges, collectively or as individuals, are not permitted to
engage in negotiations over remuneration with the Executive or representatives of the
Legidature to avoid the appearance that “judges would alter the manner in which they
adjudicate cases in order to curry favour with the executive’. However, they can
make representations to the Executive regarding remuneration.

5211 Thirdly, “any reductions to judicial remuneration, including de facto
reductions through the erosion of judicial salaries by inflation, cannot take those
salaries below a basic minimum level, which is required for the office of a judge’.®®
Otherwise, judges could be perceived as susceptible to political pressure through
economic manipulation.

% Re Remuneration of Judges of the Provincial Court of Prince Edward Idand (1997) 3S.C. R. 3.

9 The components of the ingtitutional dimension of financial security need not be adhered to in cases
of dire and exceptional financial emergency precipitated by unusual circumstances.

% See note 96.
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5212 In Ontario, there is a Memorandum of Understanding signed between the
Attorney General of Ontario and the Chief Justice of OCJ®, defining the authority and
responsibility of the Office of the Chief Justice for financial and administrative
matters. Inits preamble, it is stated clearly that both the Executive and the Judiciary
are committed to “the principle of judicial independence” and “the furtherance of the
efficiency of the courts and the administration of justice”.

5.3 Sour ce of funding

Ontario Court of Justice

531 OCJ is entirely funded by the provincia government. OCJ has a small
administrative staff which support the functions provided by the Office of the Chief
Justice. The budget for expenditure on OCJ is composed of two parts. Firstly, the
budget for OCJ® forms a line item in the budget of the Ministry of the Attorney
Genera of Ontario and is voted by the Legidlature as part of that budget. Secondly,
courthouses, courtrooms, court administrative staff (both in and out of OCJ) and
support services are all funded out of the budget of the Ministry of the Attorney
Genera and do not form part of OCJ' s budget.

53.2 OCJ as well as the Ministry of the Attorney General as a whole have to
compete for resources with other public services. OCJ does not self-finance in any
respect or generate any revenue for its own operations. Fines, fees and other
revenues go directly to the provincial or federal government.

Superior Court of Justice and Court of Appeal for Ontario

533 The source of funding of the superior courts is the same as that of OCJ,
except for the salaries of the federally appointed judges working for the superior
courts which are paid by the federal government. The Office of the Commissioner
for Federa Judicial Affairs, which is a federal department, is responsible for
preparing the budget of the salaries of the federally appointed judges.

534 Salaries for the judges of the superior courts are met by the Consolidated
Revenue Fund. The payment for the federaly appointed judges is a statutory
obligation and is not subject to any government appropriation process or budget
legidation.'™ Details on how this statutory obligation works are pending a reply by
the relevant authority.

99

The Memorandum was signed in 1993. It was amended in 1996 and 1998 respectively, and has

remained in force.

190 Includes salaries and benefits of judges and administrative staff in the Office of the Chief Justice
and Offices of the Regional Senior Justice and Regional Senior Justices of the Peace, and
operational expenditure of the Ontario Court of Justice.

101 Reply from the Office of the Commissioner for Federal Judicial Affairs.

Research and Library Services Division page 28



Legidative Council Secretariat Budgetary Arrangements for Overseas Judiciaries

54 Preparation of budget

Ontario Court of Justice

54.1 According to the Memorandum of Understanding, the Office of the Chief
Justice prepares an operating budget for inclusion as aline item in the estimates of the
Ministry of the Attorney General. The Associate Chief Justices are involved in the
preparation of the budget while other judges may or may not be consulted in the
process. Generally speaking, the budget of the Office of the Chief Justice is
modelled on the preceding year’s budget with modifications to reflect changes in
judicial complement and related expenses.  Such operating budget includes, inter alia,
the salaries for the administrative staff in the Office of the Chief Justice.

542 The salaries of the administrative staff who work in courthouses form part
of the budget of the Court Services Division of the Ministry of the Attorney General.

54.3 After receiving the operating budget of the Office of the Chief Justice of
the Ontario Court of Justice, the Court Services Division of the Ministry prepares its
own budget as a whole, considering government expenditure reduction initiatives and
Ministry funding restrictions. Changes are often made to the proposed budget of the
Office of the Chief Justice.’® The Chief Justice, the Associate Chief Justices and the
Regional Senior Judges are consulted during the process.'®

54.4 While the Ministry of the Attorney General and the Executive as a whole
can change the total amount of resources allocated to OCJ's operations, they would
not change any particular item in the proposed budget.”® It isfor OCJ to decide how
it allocates the revised total budget to individual items of the proposed expenditure.

Superior Court of Justice and Court of Appeal for Ontario

545 The Offices of the Chief Justice of the Superior Court of Justice and the
Court of Appea for Ontario are responsible for drafting an operating budget for
inclusion in the budget of the Ministry of the Attorney General. The Court Services
Division will have its own budget within the Ministry’s larger budget. The Ministry
and the Executive as awhole can change the allocations to the superior courts.

5.4.6 The Office of the Commissioner for Federa Judicial Affairs submits an
estimate of the statutory funding required to support the salaries of the federally
appointed judges to the Federal Treasury Board Secretariat'®, but this funding is not
subject to any government appropriation process or budget legislation.

102

Reply from the Ministry of the Attorney General.

103 Reply from the Ministry of the Attorney General.

104 Reply from the Honourable Mr. Brian Lennon, Chief Justice of the Ontario Court of Justice.

15 The Secretariat is the executive arm of the Federal Treasury Board which is responsible for
preparing the government's Estimates and monitoring program spending in departments.
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55 Approval of budget

55.1 The proposed budgets for spending on OCJ and the superior courts are
included in the budget of the Ministry of the Attorney General, which has to be
approved by the Legislative Assembly. The Standing Committee on Estimates of the
Legidative Assembly considers the budgets of executive departments, including
alocations to the Ontario Courts.  After the Standing Committee' s consideration, the
Legidative Assembly as a whole examines and votes upon a supply hill for the
approval of the estimates of the Ministry of the Attorney General.

55.2 Members of the Legidative Assembly may amend the estimates but only
Ministers can propose motions or amendments which may have “the effect of causing
an expenditure of any government departments’. In other words, Members who are
not Ministers may only amend to reduce but not to increase the expenditures of
government departments, including that of the Ministry of the Attorney General. So
far, the Legislative Assembly has not changed any OCJ' s proposed budget.’®

55.3 The recommendations of the Provincial Judges Remuneration Commission
on saaries of provincially appointed judges are binding on the government.
Therefore, if Members of the Legidative Assembly reduce the Ministry of the
Attorney Genera’s dlocation, the Ministry would have to find some other ways to
cover the salaries of the provincially appointed judges.

554 Payment for the salaries of the federally appointed judges is met by the
Consolidated Revenue Fund. The Office of the Commissioner for Federal Judicial
Affairs provides the estimated payment for the salaries of the federally appointed
judgesin its budget. This information is tabled in the Federal Parliament but is not
subject to any budget legidation.  Although the annual funding for the salaries of the
federally appointed judges does not require the approval of the Federal Parliament,
amendments introduced to the Judges Act to implement recommendations on periodic
saary adjustments accepted by the Federal Government requires the approval of the
Federal Parliament.

5.6 Allocation of voted resources and court administr ation

Ontario Court of Justice

56.1 The Chief Justice of OCJis responsible for the resources allocated to OCJ.
The responsibilities of court administration are exercised through the Executive
Coordinator of the Office of the Chief Justice who takes direction from the Chief
Justice.

16 Reply from the Honourable Mr. Brian Lennon, Chief Justice of the Ontario Court of Justice.
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5.6.2 The Executive Coordinator isacivil servant seconded from the Ministry of
the Attorney General, with the approval of the Chief Justice and Associate Chief
Justices. His principal accountability is to the Chief Justice and Associate Chief
Justices, with a reporting responsibility to the Assistant Deputy Attorney General.
All other administrative staff in the Office of the Chief Justice are employees of the
Office and report to the Executive Coordinator.

5.6.3 The Chief Justice of OCJ has the authority to supervise and direct the
sittings of OCJ and to assign judicia duties, such as assigning cases and other judicial
duties to judges, and determining sitting schedules and places of sittings. The
administrative staff assisting him in carrying out these functions are employees of the
Court Services Division of the Ministry of the Attorney General.

5.6.4 The Court Services Division manages court offices. Court staff must act
at the direction of the chief judge of the particular court. There could be an
“inherent conflict” when Ministry of the Attorney General, which is the chief litigator
before the courts, is also responsible for administering the resources of the courts.
There could aso be “conflicting loyalties’ when the staff are subject to both
directions by the Judiciary and the Ministry.’”” At present, there is no plan to transfer
all court administration responsibilitiesto OCJ. In the longer term, OCJ supports the
creation of a Courts Services Agency, independent of the Ministry of the Attorney
General .'®

Superior Court of Justice and Court of Appeal for Ontario

5.6.5 Information regarding the allocation of voted resources and court
administration for the Superior Court of Justice and the Court of Appeal for Ontario is
pending areply from the related authorities.

07 Martin L. Friedland, A Place Apart: Judicial Independence and Accountability in Canada, A
Report for the Canadian Judicial Council, 1995.
108 Reply from the Honourable Mr. Brian Lennon, Chief Justice of the Ontario Court of Justice.
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5.7 Pay adjustment of judges

Annual adjustment

57.1 The mechanism on the annual adjustment of judges' salaries is applicable
to both provincially and federally appointed judges. The annua adjustment is
automatic, and does not require further approval of the Executive or the Legidature.
On the first day of every April after 1995, the annual salaries of judges are adjusted
by multiplying the current salaries with the change in the Industrial Aggregate
Index'® of Canada, up to a maximum of 7%. Judges salaries cannot be reduced by
this annual adjustment even if the rate of adjustment is a negative one.*°

Review by an independent commission

5.7.2 In Re Remuneration of Judges (1997)™, the Supreme Court of Canada
decided that judges salaries could be reduced but reduction (as well as freeze) not
preceded by a report of an “independent, objective and effective’” commission would
be regarded as unconstitutional. This decision is applicable to both provincialy and
federally appointed judges.

5.7.3 Under the Superior Court’'s decision, any reductions to judicia
remuneration cannot take those salaries below a basic minimum level, which is
required for the office of a judge. Judges are not permissible to engage in
negotiations over remuneration with the Executive or the Legislature. However,
they can express concerns or make representations to the government concerning
judicial remuneration. If the Executive or the Legislature chooses not to accept the
recommendations or to have them modified, it has to provide a reasonable
justification for its decision. Any increases recommended by the independent
commission would be in addition to the automatic annual adjustment.

109

The Industrial Aggregate Index is the average for the 12-month period of the weekly salaries and

wages of the Industrial Aggregate in Canada as published by Statistics Canada.

10 Section 51.13(1) of the Courts of Justice Act 1990 provides that if the Industrial Aggregate Index
does not exceed 100, judges salaries remain unchanged.

1 Re Remuneration of Judges (1997) 3S.C. R. 3.
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Triennial review of provincial judges pay

5.7.4 The independent Provincial Judges Remuneration Commission*”? (PJR
Commission) reviews the appropriate base level of salaries and pensions for
provincially appointed judges every three years.'® Recommendations with respect
to salaries are to be implemented by the Cabinet of the Ontario government, within 60
days upon receipt of the PJR Commission’s report.  If the Executive chooses not to
adopt the recommendations or to have them modified, it has to provide a reasonable
justification for itsdecision.  Such decision may be subject to judicial review.

575 Any difference between the Executive and the judges’ associations relating
to the implementation of the pay recommendationsis referred to the PJR Commission.
The PJR Commission's decision is final and binding on both the Executive and the
judges’ associations.™

5.7.6 The statutory agreement between the Chair of the Management Board of
Cabinet of Ontario™ and the Provincial Court Judges Association provides that the
PJR Commission must give every consideration to the criteria set out in Article 25 of
the agreement before making recommendations on the salaries of the provincially-
appointed judges.’® One of the criteria is that “ the government may not reduce the
salaries, pensions or benefits of Judges, individually or collectively, without
infringing the principle of judicial independence” .

Quadrennial review of federally appointed judges pay

57.7 Section 100 of the Constitutional Act provides that salaries of the federally
appointed judges should be fixed and provided by the Parliament of Canada. In
other words, the federally appointed judges are paid by the Federal Government, even
if they are working for the superior courts of the Provinces.

12 The Commission consists of three members, one appointed jointly by (i) the associations

representing provincial judges; one appointed by (ii) the Lieutenant Governor in Council and one,
who shall head the Commission, appointed jointly by (i) and (ii). It was decided in Re
Remuneration of Judges (1997) 3 S. C. R. 3. that members of any judicial compensation
commission should not be appointed all by the Executive.

13|t was decided in Re Remuneration of Judges (1997) that each province had to establish a judicial

compensation commission to report on the salaries and benefits of judges.

This binding arbitration procedure came into operation on 1 July 1995.

The Management Board of Cabinet of Ontario is a committee of the Ontario Cabinet, and acts as

the manager of the government's resources: people, money, technology, information and real estate.

Its Chair is a Cabinet Minister who currently isthe Minister of Culture.

18 The agreement is set out in the Schedule of the Ontario Courts of Justice Statute Law Amendment
Act, 1994.

114
115
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5.7.8 The Re Remuneration of Judges (1997) resulted in the establishment of the
Judicial Compensation and Benefits Commission (the JCAB Commission) in 1998,
which inquires, every four years, into the general adequacy of the salaries and benefits
of the federally appointed judges.

5.7.9 Upon receipt of the report by the JCAB Commission, the Minister of
Justice is required to table a copy of the report to each House of the Federdl
Parliament on any of the first ten days when that House is sitting after the Minister
has received the report. The Minister of Justice is also required to respond to the
report within six months after receiving it.  If the government decides to adjust the
salaries of the judges, it will propose amendments to the Judges Act and submit them
to the Federal Parliament for approval.

5.7.10 Although the recommendations of the JCAB Commission are not binding,
“they should not be set aside lightly”™®. If the Federal Government or the Federal
Parliament chooses not to accept the recommendations or to have them modified, it
has to provide a reasonable justification for its decision. Such decision may be
subject to judicia review.

17 The Re Remuneration of Judges (1997) case established that the appointments to compensation
commissions must not be entirely controlled by any one branch of government. Its members
must not al be appointed by the government, and some must come from the judiciary; they must
enjoy some security of tenure and must report regularly. The JCAB Commission now consists of
three members, one nominated by federally appointed judges and another by the federal Minister
of Justice, and a Chairperson chosen by the first two nominees.

18 | amer C. J., Re Remuneration of Judges (1997).
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5.8 Public accountability

Ontario Court of Justice

58.1 The Memorandum of Understanding signed between the Attorney General
and the Chief Justice of OCJ sets out their respective roles and responsibilities. The
Attorney General is answerable to the Legidative Assembly for the OCJ budget, a
line item in the larger budget of the Ministry of the Attorney General. The Deputy
Attorney General normally appears before the Standing Committee of the Legidlative
Assembly on Estimates. There is no formal process of accountability to the
Legidative Assembly for judges or OCJ.™®  Judges are not required to appear before
the Standing Committee on Estimates with respect to the proposed budget of OCJ.'**

5.8.2 Judges are also not required to appear before the Standing Committee of
the Legislative Assembly on Public Accounts (the Public Accounts Committee)."*
Such attendance is the responsibility of the Attorney General, Deputy Attorney
General and Assistant Deputy Minister of the Court Services Division.'?

Superior Court of Justice and Court of Appeal for Ontario

5.8.3 Information regarding public accountability of the Superior Court of
Justice and the Court of Appea for Ontario is pending a reply from the related
authorities.

19 Reply from the Honourable Mr. Brian Lennon, Chief Justice of the Ontario Court of Justice.

120 Theoretically, any individual who derives payment for employment services from public funds is
callable by the Committee; but it would be unusual for ajudge to be called before the Committee.

21 Theoretically, it is possible to have judges appear before the Public Accounts Committee.

22 Reply from the Ministry of the Attorney General.
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Chapter 6 - Analysis
6.1 Introduction

6.1.1 In times of budgetary constraints, judicial work is not the only public
service affected by alack of resources, but it is one of the few activities which cannot
control its own workload."”® There appears to be a general consensus among the
overseas jurisdictions studied in this report that judicia independence should not be
compromised under budgetary constraints. The major issue on the financial aspect
of judicial independence is whether or not sufficient safeguards are in place to ensure
adequate resources are allocated to the Judiciary. Below is an analysis of the
budgetary arrangements of the overseas judiciaries studied and those of Hong Kong.
(See Appendix | for the comparison table)

6.2 Preparation of budget

Participation of the Judiciary and its relationship with constitutional structure

6.2.1 Among the three overseas judiciaries studied, the Federal Judiciary of the
United States of America (US) enjoys the highest autonomy in the preparation of
budget, as it drafts the Estimate on itsown. The budgetary arrangement of the USis
areflection of its adherence to its constitutional principle of the separation of powers.

6.2.2 Contrary to the US, without a strict separation of powers, both the United
Kingdom (UK) and the Province of Ontario of Canada (Ontario) practise a
parliamentary system of government where Ministers are accountable for all public
expenditure, including that of the Judiciary. Therefore, the Executive isinvolved in
preparing the Judiciary’ s budget in both the UK and Ontario.

6.2.3 The Judiciary of Hong Kong prepares its own budget through the Judiciary
Administrator, acivil servant employed on renewabl e contracts and reports only to the
Chief Justice™ The budget is prepared on the basis of actual expenditure and
projected workload of the courts, with the Chief Justice and other Court Leaders'
being involved in formulating bids for additional resources. The Chief Justice
endorses the Judiciary Administrator's draft before it is submitted to the Financia
Services and the Treasury Bureau (FSTB) to form part of the Government's
Estimates.

128 Jerome J. Shestack, President of the American Bar Association (1997-98), Road Maps. Funding
the Justice System, American Bar Association, 1998.

24 Structurally, the Judiciary Administrator is under the Chief Justice and not any Bureau. In line
with the established practice for appointment of senior directorate civil servants, his appointment is
made by the Secretary for the Civil Service on the basis of the recommendation of a selection
board chaired by the Chief Justice and the advice of the Public Service Commission.

125 The Court Leaders are the Chief Justice of the Court of Final Appeal, the Chief Judge of the High
Court, the Chief District Judge and the Chief Magistrate.
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The extent of the Executive' s interference

6.2.4 The Federal Judiciary in the US is the only Judiciary under study that is
protected from Executive interference in the budgeting process. The Executive
cannot set spending celling on or provide guidance to, or review the Judiciary's
Estimate. Furthermore, the President must include the request of the Judiciary in his
overall budget for the Executive without any change.

6.2.5 The Judiciary’s Estimate in both the UK and Ontario is included in the
larger budget of a department or ministry of the Executive. The Executive may
review and alter the Judiciary’s Estimate before it is submitted for the Legislature’s
approval. In practice, the Executive is not involved in every step of the budgetary
process of the Judiciary, but it retains the final say on the proposed Estimate.

6.2.6 In Hong Kong, the annual draft Estimate preparation process for
government bureaux and departments is similarly applicable to the Judiciary.
Although the Judiciary is authorized to draft its own Estimate, the Executive can alter
the draft. The Treasury Branch of FSTB examines and discusses with the Judiciary
Administrator on the provision sought for the Judiciary before incorporating the
proposed submission into the overall draft Estimates. The Treasury Branch of FSTB
states that “as a general practice’, FSTB and the Judiciary Administrator “will agree
on the final draft Estimate submission before it is incorporated into the overall draft
Estimates’.

6.3 Approval of budget

6.3.1 Among the three overseas jurisdictions, the US is the only place where all
members of the Legidlature have the right to both increase and reduce the budget for
the Judiciary. However, appropriations for judges salaries are regarded as
mandatory spending and are not subject to any across-the-board cut in spending.
The US President can only veto or approve the entire appropriations bill passed by
Congress to fund the Judiciary. In both the UK and Ontario, members of the
Legislature who are not Ministers may only amend to reduce but not increase the
Estimate for the Judiciary. Similarly, Members of the Legislative Council of Hong
Kong may reduce but not increase the Estimate of the Judiciary.

6.4 Safeguardsto ensure allocation of sufficient resources

6.4.1 In the US, formulas are developed by the Judiciary as an objective means
for determining the workload and resource needs of the Judiciary and are used to
justify budget estimates to Congress. A large part of the funds (95%) alotted to
individual courts are determined by formulas.
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6.4.2 In the UK, the Court Service under the Department for Constitutional
Affairs (DCA) has written instructions from the Lord Chancellor to ensure all the
courts are provided with adequate resources to meet workload. Whereas HM
Treasury can amend the Judiciary’s Estimate proposed by the Court Service, in the
event that discrepancies occur, the Cabinet settles disputes between DCA and HM
Treasury over the Estimate.

6.4.3 In Ontario, although the Executive can change the total amount of
resources alocated to the Ontario Court of Justice (OCJ), it has not changed any
individual item in the proposed budget so far. It isfor OCJto decide how it allocates
the revised total budget to individual items of the proposed expenditure.

6.5 Participation of judgesin the allocation of voted resources

6.5.1 In al three overseas jurisdictions and in Hong Kong, the Judiciaries
themselves are responsible for the administrative decisions which have direct bearing
on their judicial duties, such as assigning judgesto cases.

6.5.2 The US Federal Judiciary is also solely responsible for the generd
administration of the courts and the allocation of resources, with the assistance of
administrative staff who are employed by the Judiciary. 1n both the UK and Ontario,
the Executive has different degrees of involvement in these areas.

6.5.3 In Hong Kong, the Judiciary Administrator assists the Chief Justice in the
overal administration of the Judiciary, including the deployment of resources within
the Judiciary. The assignment of judges, sittings of the court and other
administration matters directly related to adjudication are mainly the responsibilities
of the Court Leaders and the Listing Judges.'*

6.6 Pay adjustment of judges

6.6.1 Judges remuneration forms a substantial part of the Judiciary’s budget.
For instance, in Hong Kong, 27% of the Judiciary’s budget is spent on personal
emoluments for judges.

%6 The Listing Judges are Judges of the High Court, the District Court and Magistrates Courts who
have been designated by the respective Court Leaders to deal with listing matters in addition to
their normal duties.
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6.6.2 Among the three overseas Judiciaries, only the Ontario Courts have the
annual judicial pay automatically adjusted on the basis of an index. In the US, both
the President and Congress may decide to raise or not to raise judges remuneration.
In the UK, it is up to the Executive to decide whether or not to adopt the
recommendations on salary adjustments for judges from the independent Senior
Salaries Review Body, and by convention, the recommendations are usually accepted.

6.6.3 Independent commissions are established for conducting periodic reviews
on judicial remuneration in all three overseas jurisdictions. Recommendations made
by such commissions are not binding in the US and the UK. In Ontario, different
commissions are in charge of reviewing salaries of the provincially appointed judges
of OCJ and the federally appointed judges of the superior courts. The Judicia
Compensation and Benefits Commission’s recommendations on the salaries of
federally appointed judges are not binding on the Executive. However, the
Provincial Judges Remuneration Commission which gives recommendations on the
sdaries of the provincially appointed judges, is aso responsible for settling
differences between the Executive and the judges associations on the Commission’s
recommendations. The Commission’s decisionisfinal and binding.

6.6.4 The annual adjustment mechanism of judicial pay in Hong Kong is under
review. The Judicial Service Pay Scale was adjusted in line with the civil service
pay adjustment from 1989 to 2001. The pay reduction for the civil service in 2002
was not applied to the judicial pay, and neither will the reductions to take effect from
1 January 2004 be applied to judges.””” The Consultancy Report'?®® commissioned by
the Hong Kong Judiciary has recommended judicial remuneration to be determined
by the Executive after considering recommendations by an independent body.

6.6.5 The Standing Committee on Judicial Salaries and Conditions of Serviceis
responsible for conducting an overal review of the pay and conditions of services of
judicial officersin Hong Kong. The latest review was conducted in 1989.

6.7 Safeguards against manipulation of judicial remuneration through
budgeting

6.7.1 Both the US and the UK have statutory provisions prohibiting the
reduction of most judges salaries. In Ontario, the annual adjustment is automatic
and if the adjustment rate turns out to be negative, judges salaries will only be frozen
but not be reduced. There is no explicitly specified constitutional guarantee to
impose an absolute bar on the reduction in judges salaries of Ontario. However,
judicial salaries cannot be reduced or frozen without a prior report from a judicial
compensation commission.

27 The Civil Service Bureau, Brief for the Legisative Council, Public Officers Pay Adjustments
(2004/2005) Bill, 13 May 2003, CSB CR PG/4-085-00/33.

128 Anthony Mason, Consultancy Report: System for the Determination of Judicial Remuneration, the
Judiciary of Hong Kong, February 2003.
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6.7.2 The UK has a standing appropriation to meet the payment of judicial
remuneration. Payment for the salaries of the federally appointed judges of the
superior courts of Ontario is met by the Consolidated Revenue Fund and it is a
statutory obligation to do so. The funding of this payment is not subject to any
government appropriation process or budget legislation. However, judges of the
inferior court, i.e. OCJ judges, are paid through an annual appropriation approved by
the provincia legislature. Judges of the US Federal Judiciary are paid through an
annual appropriation approved by Congress.

6.7.3 Article 93 of the Basic Law of Hong Kong provides that judges and other
members of the Judiciary serving in Hong Kong before the establishment of the Hong
Kong Special Administrative Region may retain their seniority with pay, allowances,
benefits and conditions of service no less favourable than before. The Consultancy
Report® commissioned by the Hong Kong Judiciary has recommended that
legislation should be enacted prohibiting absolutely any reduction in judicia
remuneration.

6.8 Public accountability

6.8.1 In both the UK and Ontario, it is the Executive, who is answerable to the
Legidlature for the resources allocated to the Judiciary.  Judges do not appear before
the Legidature since they are not budget holders in their own rights, and so they have
no line of accountability for the resources alocated. In the US, the line of
accountability is shared by the Chairman of the Budget Committee of the Judicial
Conference of the United States (who is a judge) and an employee of the Judiciary,
the Director of the Administrative Office of the United States Courts.  Judges of the
Federal Judiciary may also appear as witnesses in subcommittee hearings of Congress
on budget matters.

6.8.2 The Judiciary Administrator is the Controlling Officer of the Judiciary in
Hong Kong. He is responsible and accountable for the resources allocated to the
Judiciary, and therefore, is required to appear before both the Public Accounts
Committee and the Finance Committee of the Legislative Council.

129 Anthony Mason, Consultancy Report: System for the Determination of Judicial Remuneration, the
Judiciary of Hong Kong, February 2003.
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Appendix |

Comparison of the various attributes of the budgetary arrangementsfor judiciariesin selected over seas places and the Hong Kong Special Administrative Region

The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom™®

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Source of funding

Source of funding

 Funds appropriated by Congress.
None of the court business is
self-financed

 Funds appropriated by Parliament

except for judicia remuneration
and cost of civil proceedings
which islargely self-financed

Judicia remuneration is charged
on the Consolidated Fund and does

not require annua parliamentary
approval

» Funds appropriated by the Legislative

Assembly of Ontario, except for judicial
remuneration of the federally appointed
judges of the superior courts of Ontario.
None of the court business is self-
financed

Salaries of federally appointed judges
are met by the Consolidated Revenue
Fund of the Federal Government

 Funds appropriated by the Legidative

Competing for resources with
government departments?

* Yes

Yes, except for the salaries of
judges which have standing
appropriation

* Yes, except for the salaries of the

federally appointed judges which have
standing appropriation

Council. None of the court business
is self-financed
* Yes

Preparation of budget

Who prepares the Judiciary’s
budget, the Executive or the
Judiciary?

» The Judiciary

» The Supreme Court prepares its
own budget

* The Administrative Office of the
United States Courts prepares for
federal courts other than the
Supreme Court

The Executive and the Judiciary

The Court Service, an executive
agency of the Department for
Constitutional Affairs, prepares the
budget for courts other than the
House of Lords and the
Magistrates’ Courts

The House of Lords prepares its
own budget

» The Judiciary and the Executive
» The Offices of the Chief Justice of the

Ontario Court of Justice, the Superior
Court of Justice and Court of Appeal for
Ontario draft their respective operating
budgets for their Offices to be included
in the budget of the Ministry of the
Attorney General, while the Court
Services Division of the Ministry drafts
the budget for providing supporting
services to judges and courts

e The Judiciary Administrator, the
Chief Administrator under the Chief
Justice, drafts the budget and the
Chief Justice endorses it

130

Magistrates’ Courts are not included in this study.
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Comparison of the various attributes of the budgetary arrangementsfor judiciariesin selected over seas places and the Hong Kong Special Administrative Region

The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Preparation of budget

cont'd)

Judges' involvement in the
preparation  of  judicial
budget

e Individual courts provide the
Administrative  Office of the
United States Courts with expense
projections for the upcoming
fiscal year

e Judges are generally not
involved, but some items in the
budget may result from
consultations with judges

Ontario Court of Justice:

* Judges may or may not be consulted in
the budgetary process of the Office of
the Chief Justice

* In the budgetary process of the Court
Services Division, the Chief Justice and
other senior judges are consulted

Superior Court of Justice and Court of

Appeal for Ontario:
* Pending information

» The Judiciary Administrator seeks the
direction of the Chief Justice as
appropriate. The Chief Justice and
other Court Leaders™ are normally

involved in formulating bids for
additional resources and the Chief
Justice endorses the Judiciary

Administrator’s report for the purpose
of the Estimates

Measures against executive
interference

* By statute, the President must
include the Judiciary’s budget in

* No explicit measure

Ontario Court of Justice:
» The Chief Justice of the Ontario Court of

No explicit measure

. . » However, the Lord Chancellor i ) e The annual budget preparation
his overall budget without any requires the Chief Executive of| Justice and the Attorney General signed|  hrocesses for the Judiciary follow those
change the Court Service to ensure al| @ Memorandum of ~Understanding,| gpplicable to  other  government

courts are provided with adequate| Providing that the Office of the Chief| 1 eq y/departments
resources to meet workload and| Justice prepares an operating budget and
planned level of sittings defining the scope of such budget
Superior Court of Justice and Court of
Appeal for Ontario:
* Pending information
Can the Executive impose & « No (precluded by law) e Yes Ontario Court of Justice: e Yes
spending ceiling or alimit on « Pending information
the percentage increase on Superior Court of Justice and Court of
the Estimate being prepared Appeal for Ontario:
for the Judiciary? « Pending information
131 The Court Leaders are the Chief Justice of the Court of Final Appeal, the Chief Judge of the High Court, the Chief District Judge and the Chief Magistrate.
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The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Prepar ation of budget (cont'd)

Can the Executive dter the
budget proposa for the

 No (precluded by law)
* But the President of the United

* Yes

* In practice, the Executive has not

Ontario Court of Justice:
* Yes

* Yes

Judiciary? » The Treasury Branch will discuss
y: States can veto the entire| amended the proposed budget of | , gt it is for the Judici ary to decide how it with the Judiciary Administrator the
appropriations hill passed by| theHouseof Lords allocates the revised budget to individual proposed submission before it is
Congress items incorporated into the overall draft
Estimates
Superior Court of Justice and Court of
Appeal for Ontario:
* Yes
Approval of budget
Can the Legidature dlter the| » Yes * Yes Ontario Court of Justice: * Yes

budget proposal ?

» Congress can modify the budget
proposals

* Any Member of the House of
Commons other than a Minister
can propose a reduction but not
an increase of the proposed
expenses

* Yes

» Any Member of the Legidative Assembly
other than a Minister can propose a
reduction but not an increase of the
proposed expenses

Superior Court of Justice and Court of
Appeal for Ontario:

* Yes, the same as the Ontario Court of
Justice. However, the budget for the
salaries of the federally appointed judges
is not subject to any budget legislation to
be approved by the Federal Parliament

« Any Member of the Legidative
Council can propose to reduce but not
increase the Estimates
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Comparison of the various attributes of the budgetary arrangementsfor judiciariesin selected over seas places and the Hong Kong Special Administrative Region

The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Court administrati

on

Who is responsible for the
alocation of voted
resources?

e Each court is responsible for
managing the funds alocated to
them

e The Court Service for most

courts.™®  The Department for
Constitutional ~ Affairs  may
decide to reprioritize the

resources for the deployment of
the Court Service

e The Judicial Office™ for the
House of Lords

Ontario Court of Justice:

* The Office of the Chief Justice and the
Court Services Division are responsible
for the alocation of resources they
have requested for respectively

Superior Court of Justice and Court of
Appeal for Ontario:
 Pending information

e The Chief Justice assisted by the
Judiciary Administrator

Ontario Court of Justice:

Is the Jgd_iciary r%pons_ible * Yes e Yes o Yed¥
for administrative decisions e Yes
that have direct beari . .
judici a?v v?/o ”'(E,ec earing on Superior Court of Justice and Court of
’ Appeal for Ontario:
 Pending information
Does the Judiciary employ| . ves « No, except for the House of|Ontario Court of Justice: * No

its own administrative staff?

Lords which employs its own
staff

» The Office of the Chief Justice
employs its own staff except for the
Executive Coordinator, the head of the
administrative staff, who is hired by
the Ministry of the Attorney General.
The staff providing supporting services
in court are also employed by the
Ministry

Superior Court of Justice and Court of

Appeal for Ontario:

* Pending information

132

Excluding the House of Lords and the Magistrates' Courts.

13 The Judicial Officeis staffed by the employees of the House of Lords.

134

It ismainly the responsibility of the Court Leaders and the Listing Judges.
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The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Judicial remuner ation

Ontario Court of Justice:

Any standing appropriation| « No * Yes, except for the salaries of * No
for the payment of judicial District  Judges,  tribunal |+ No
remuneration’? chairmen and members, and fees|Superior Court of Justice and Court of
paid to deputy judges, which|Appeal for Ontario:
are covered b_y the budget of t.he * Payment for the salaries of the
Cour_t Service a_”d require federally appointed judges to be met by
funo_lmg appropriated by the Consolidated Revenue Fund is a
Parliament statutory obligation and is not subject
to any budget legidation or
government appropriation process
Basis of annual adjustment|. The Employment Cost Index|s Recommendations of  the|Ontario Court of Justice, Superior Court| . Recommendations of the Standing

of judicial remuneration which measures the percentage| independent Senior  Salaries|Of Justice and Court of Appeal for| committee on Judicia Salaries and
change in private sector wages and| Review Body Ontario: Conditions of Service (the Judicial
salaries, reduced by 0.5 is the rate e The 12-month index of the salaries of| Committee), which is based on the
of adjustment recommended the Industrial Aggregate in Canada annual adjustments of the upper salary
band of civil servants
Is the annual adjustment in| « No e No * Yes, for both the Ontario Court of |« No, the Judicial Committee, which

salary automatic?

* The President and Congress may
decide whether or not to alow
in accordance

such adjustment
with the Employment Cost Index

* However, by convention, the
recommended adjustments by the
Senior Salaries Review Body are
accepted most of the time

» There were cases where the
recommended increases were
implemented in stages

Justice and the two superior courts

» On the first day of April in every year,
judges sdaries are adjusted by
multiplying the current salaries with
the change in the Industrial Aggregate
Index of Canada, up to a maximum of
7%. Sdaries are alowed to adjust
upwards but not downwards

recommends an annual adjustment rate,
is an advisory body. Decisions are
made by the Administration
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Comparison of the various attributes of the budgetary arrangementsfor judiciariesin selected over seas places and the Hong Kong Special Administrative Region

The United States of America England and Wales of the The Province of Ontario of Canada The Hong Kong Special
(the Federal Courts) United Kingdom Administrative Region
Judicial remuneration (cont'd)
Is the periodic review on| e Yes * Yes * Yes, for both the inferior and superior | ¢ Yes
judicial remuneration i " . _ courts -
conducted by an independent| * Six members of the Citizens | » Members of the Senior Salaries » Members of the Judicia
body? Commission are to be appointed by| Review Body are appointed by |Ontario Court of Justice: Committee are appointed by the
' leaders of the three branches of | the Prime Minister or the Lord|, Members of the Provincia Judges Chief Executive of Hong Kong
government and five are to be selected| Chancellor Remuneration Commission (PR
from the public at large Commission) are appointed by the
Executive and associations representing
judges
Superior Court of Justice and Court of
Appeal for Ontario:
» Members of the Judicia Compensation
and Benefits Commission are appointed
by the Executive and judges
Is the review on judicia|e No * Yes Ontario Court of Justice * No
remuneration conducted on a|
regular basis? « After the Quadrennial Commission| s Every five years * Yes, every three years * Since the last review in 1989, no
was replaced by the Citizens Superior Court of Justice and Court of such review has been conducted.
Commission in 1989, no such review Appeal for Ontario: The mechanism is currently
has been conducted as no money has under review
ever been provided to the Commission *  Yes every four years
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The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Judicial remuneration

(cont'd)

Are the recommendations of
the salary review binding on
the Executive?

* No

* No

Ontario Court of Justice:

o If a difference arises between the
government and the judges’ associations
relating to the implementation of the
recommendations, the difference is
referred to the PJR Commission whose
decision is finad and binding on the
partiesinvolved

Superior Court of Justice and Court of
Appeal for Ontario:

* No, but the Executive has to provide a
reasonable justification for not adopting
the recommendations

* No, the Standing Committee on Judicial
Salaries and Conditions of Service is an
advisory body. Decisions are made by
the Administration.

Constitutional guarantee
against reduction in judges
salaries

* Yes, for most judges who are
federal judges appointed under
Article 111**

* Yes, for most judges who are
higher Judiciary and stipendiary
magistrates

e There is no explicitly specified
congtitutional provision to impose an
absolute bar on the reduction of salaries
for both provinciadly and federaly
appointed judges. However, salaries
cannot be reduced or frozen without a
prior report from a judicia
compensation commission

e By statute, if the Industrial Aggregate
Index does not exceed 100, the salaries
will remain unchanged. In other
words, a negative rate of adjustment will
not reduce judges’ salaries

e There is no overall constitutional
guarantee against reduction.  Judges
who serve before the establishment of
the HKSAR are guaranteed by the Basic
Law that their pay and benefits will be
no less favourable than those before
1 July 1997

1% Justices of the Supreme Court, judges of Courts of Appeal and District Courts, and judges of the Court of International Trade are appointed under Article 111 of the Constitution.
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Comparison of the various attributes of the budgetary arrangementsfor judiciariesin selected over seas places and the Hong Kong Special Administrative Region

The United States of America
(the Federal Courts)

England and Wales of the
United Kingdom

The Province of Ontario of Canada

The Hong Kong Special
Administrative Region

Public accountab

ility

Who is answerable to the
Legislature for the resources
allocated for spending on the
Judiciary?

e The Charman of the Budget

Committee of the Judicid
Conference of the United States,
other judges and the Director of
the Administrative Office of the

* The Clerk of the Parliaments
for the House of Lords

« The Lord Chancellor, the
Permanent Secretary of the
Department for Constitutional

e The Attorney General,

the Deputy
Attorney General and the Assistant
Deputy Minister of the Court Services
Division for the allocations to al the
Ontario Courts

 The Judiciary Administrator

United States Courts Affars, and the Chief
Executive of the Court Service
for the rest of the Judiciary
Are judges answerable to the| » Yes * No, because judges are not| e No * No, judges are not budget holders

Legidlature for the resources
allocated to the Judiciary?

budget holders themselves

themselves. Only the Judiciary
Administrator is answerable to the
Legidative Council
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The United States Federal Courts

SUPREME COURT | UNITED STATES SUPREME COURT

APPELLATE COURTS I US Courtsof Appeals
12 Regional Circuit Courts of Appeals

US Court of Appealsfor the Federa Circuit

TRIAL COURTS I USDISTRICT COURTS
94 Judicial Districts
US Bankruptcy Courts

US Court of International Trade
US Court of Federal Claims

FEDERAL COURTS Military Courts (Trial and Appellate)
AND OTHER ENTITIES Court of Veterans Appeals
OUTSIDE THE US Tax Court

JUDICIAL BRANCH Federal administrative agencies and boards
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An Outline of the Court Structurein England and Wales

House of Lords
Appeals from Court of Appea and
High Court (also Scotland and
Northern Ireland)

Judicial Committee of the
Privy Council

Appeals from the Commonwealth, etc.

| ]

Court of Appeal
> Civil Division Criminal Division —
Appeals from High Court and Appeals from Crown Court
County Courts
High Court
Chancery Division Family Division Queen's Bench Division

Equity and trusts, Dissolution of marriage, Contract and tort, etc.
contentious probate, tax, matrimonial proceedings, Commercial Court
partnerships, bankruptcy proceedings relating to Admiralty Court

children
Companies Court
Patents Court
Divisional Court: Divisional Court: Divisional Court:
Appeals tf)r0||”(n County . Appeals (l;rom Cpunty . Appeals from Crown

Courtsre. an ruptcy an Courtsan Maglstrates Court and Magistrates

land registration Courts on family matters Courts by way of cases

stated and judicial review
f f f
County Courts Crown Court
Majority of civil litigation subject to Trials of indictable offences, appeals
nature of claim from Magistrates' Courts

?

Magistrates Courts

Trials of summary offences committals
to the Crown Court, family proceedings
courts, youth courts

Source: The Lord Chancellor's Department, Judicial Statistics Annual Report 2000, p. 3.

Research and Library Services Division

page 50



Legidative Council Secretariat

Budgetary Arrangements for Overseas Judiciaries

Appendix IV
The Court Structurein Canada
Federal Supreme Court of Canada
v
Federal Court of Canada Tax Court
v
Provincia Court of Appeal
A 4
Superior Trial Court
Provincial Courts
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