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subsection (3), the following shall apply—
(i) subject to paragraph (b), the Council shall at the sarfle time
constitute another Disciplinary Committee tg.d€al with the
complaint with which the dissolved~Tommittee was
concerned; and
{ii) in dealing with the complaint, t##& Disciplinary Committee
constituted pursuant to the regprfrement of subparagraph (i) shall
deal with it afresh and, aecBrdingly, it shall not have any regard
to the proceedings pfthe committee which before its dissolution
under subsectiprr{3) was concerned with the complaint.

{b) Where a Disgiplinary Commitiee is dissolved under subsection
(3), a person who was a member of the dissolved committee and
who.participated in any way in its proceedings shall not be
eligible for membership of the Disciplinary Committee

/ constituted pursuant to the requirements of paragraph (a)(i).
L4

=TT

34. Disciplinary provisions

(1) A complaint that—
(@) a certified public accountant— ( Amended 23 of 2004 5. 54)

(i) has been convicted of any offence under Part V (Perjury) of
the Crimes Ordinance (Cap. 200);

(ii) has been convicted in Hong Kong or elsewhere of any
offence involving dishonesty;

(iii) whether as a certified public accountant or not—
{ Amended 23 of 2004 5. 54)

{A) falsified or caused to be falsified any document;

{B) made any statement which is material and which he
knows to be false or does not believe to be true, in
respect of any document;

(iv) has been negligent in the conduct of his profession;

(v} without reasonable excuse, failed or neglected to comply
with any direction issued under section 32F(2) and with
which he was required by the Practice Review Committee to
comply;

(vi) failed or neglected to observe, maintain or otherwise apply
a professional standard,;

(vii} without reasonable excuse, failed or neglected to comply
with any requirement made under section 42D in relation to
him by an Investigation Committee;

{viii) has been guilty of professional misconduct;
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CAP. 30 Professional Accountants Ordinance

{ix) refused or neglected to comply with the provisions of any
bylaw or rule made or any direction lawfully given by the
Council;

{(x) was guilty of dishonourable conduct;

(xi) while a director of a corporate practice, rendered any
service as, or purporting to be, a director of a company
whose name did not appear in Part IT of the register at the
time when the service was rendered; or

(xii) being such a director, practised accountancy as such a
director at a time when the corporate practice was covered
by professional indemnity insurance either not at all or not
to the extent required by this Ordinance;

(b} a corporate practice—

(i) or any of its directors—

(A) falsified or caused to be falsified any document;

(B) made any statement which is material and which any of
its directors knows to be false or does not believe to be
true, in respect of any document;

(it) failed to comply with a requirement referred to in section
2BD(6)(a) or (7) or ceased or failed to comply with any
requirement of section 28D(2)(b} or (¢) applying to it;

(iii) rendered any service under a company name other than the
name which then appeared in relation to the practice in the
register;

{(iv) being such a practice, practised accountancy without being
covered by professional indemnity insurance at all or to the
extent required by this Ordinance; or

(v) did or omitted to do something which, were the practice an
individual certified public accountant, would reasonably be
regarded as being dishonourable conduct by an individual,

shall be made to the Registrar who shall submit the complaint to the Council
which may, in its discretion but subject to section 32D(7), refer the complaint
to the Disciplinary Panels. (Amended 14 of 1992 5. 6)

(1AAA) If the Council decides not to refer the complaint to the
Disciplinary Panels, the complainant who is aggrieved by the Council’s
decision may request the Council to refer the complaint to the Disciplinary
Panels, whereupon the Council shall, unless it is of the opinion that no prima
facie case has been shown for the complaint, or that the complaint is frivolous
or vexatious, refer the complaint to the Disciplinary Panels. (Added 23 of
2004 5. 36)

{1AA) The provisions of subparagraphs (iv) to (ix) of paragraph (a) of
subsection (1) shall apply mutatis mutandis in relation to a corporate practice
and accordingly, in addition to those specified in subsection {1)(b), a complaint

Authorized Loose-leaf Editian, Printed and Published by the Diractor of Govarnmant Logistics,
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CAP. 50 Professional Accountants Ordinance 51

under subsection (1) may be made against such & practice on any | or more of
the grounds specified in those subparagraphs as so applied. (Added 85 of
1995 5. 16)

{1A} Where the Registrar has reason to believe that subsection (1)(«) or
{b), or subsection {1)(a) as applied by subsection (1AA), applies to a certified
public accountant or a corporate practice, he shall submit the facts to the
Council which may, in its discretion, refer the complaint to the Disciplinary
Panels. (Added 22 of 1977 5. 12.  Amended 14 of 1985 s. 10)

(2) For the purposes of subsection (1}a)x) and (b)(v), “dishonourable
conduct” (REZREW1TH) means an act or omission of a certified public
accountant, whether or not in the course of carrying out professional work or
as a certified public accountant, which would reasonably be regarded as
bringing or likely to bring discredit upon the certified public accountant
himself, the Institute or the accountancy profession.

(3) A person who was a member of the Practice Review Committee at
any time when a complaint was made by it under section 32D(5) shall not take
part as a member of a Disciplinary Committee in any proceedings relating to
such complaint. (Added 14 of 1992 5. 6)

{ Amended 69 of 1994 5. 22; 85 of 1995 5. 16; 23 of 2004 ss. 36 & 54)

L S " .
35 —Disciplimary-powersof Bisciplitary-Commrittee

make any one or more of the following orders—

(¢) an order that the name of the certified publ” accountant be
removed from the register, cither permane or for such period
as it may think fit;

(b} an order that the certified public ageduntant be reprimanded;

(c) an order that the certified publieaccountant pay a penalty not
exceeding $500,000 to the Ipstitute;

(d) an order that the certified”public accountant pay the costs and
expenses of and incidefital to an investigation against him under

{da) an order that-the practising certificate issued to the certified
public acgefintant be cancelled; (Added 23 of 2004 5. 37)
(db) an orgef that a practising certificate shall not be issued to the
ceptfied public accountant either permanently or for such period
5 the Disciplinary Committee may think fit, (Added 23 of
2004 5. 37)
(e) (Repealed23 of 2004 5. 37)
apd”the Disciplinary Committee may in any case— (Amended 23 of 2004

271

g7
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CAP. 50

Professional Accountants Ordinance

42D. Powers of Investigation Committee

as regards its proceedings

(1) The following provisions shall apply as regards the proceedings of an
Investigation Committee—

(@

(b)

(c)

any person to whom this paragraph applies, and whom the

relevant Investigation Committee reasonably believes to have in

his possession or under his control any record or other
document which appears to that Committee as containing or
being likely to contain information relevant to the proceedings

of the Committee, shall subject to subsection (5)—

(i) produce to the Committee or afford te the Committee
access to, any record or other document specified by the
Committee which is of a class or description so specified
and which is in his possession or under his control being in
either case a record or other document which is or appears
to the Commitiee to be relevant to the proceedings, within
such time and at such place as the Commitice may
reasonably require;

(ii) if so required by the Committee, give to it or him such
explanation or further particulars in respect of anything
produced or to which access is given in compliance a
requirement under subparagraph (i) as the Committee shall
specify;

(iii} give to the Committee all assistance in connection with its
proceedings which he is reasonably able to give;

where any information or matter relevant to the proceedings of
an Investigation Committee is recorded otherwise than in legible
form, any power to require the production of any record or other
document conferred under paragraph (q), shall include the power
to require the production of a reproduction of any such
information or matter or of the relevant part of it in legible form;
an Investigation Committee may inspect, examine or make
copies of or take any abstract of or extract from a record or
document which may be required to be produced under
paragraph {a) or (),

(d) where—

(i) a copy of any record or document is supplied by any person
for the purposes of this section;

(ii) a copy of any record or document is made in the exercise of
any power conferred under this section and a photocopying
machine or other facility of a person is used to make such

copy,
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the Institute shall reimburse the person concerned the reasonable
photocopying or other expenses incurred in making such copy;
{ Amended 23 of 2004 s. 54)

(¢) a person exercising any power under this section by virtue of a
delegation under section 42E shall, if so required by a person
affected by such exercise, produce for inspection by such person
the relevant instrument referred to in section 42E or a copy
thereof.

(2) Subsection (1)(a) applies—

(@) to the certified public accountant, firm of certified public
accountants (practising) or corporate practice to whom the
Investigation Committee’s proceedings relate and—

(iy where the proceedings relate to a certified public
accountant, also to that accountant’s employer and former
employer (if any) and to any employee or former employee
of such accountant; and

(ii) where the proceedings relate to a firm of certified public
accountants (practising) or corporate practice, also (o any
employee or former employee of such firm or corporate
practice; and ’

(b)) to any certified public accountant, firm of certified public
accountants (practising) or corporate practice other than those
specified in paragraph (@), and any employee or former
employee of such 'accountant, firm or corporate practice who is
a certified public accountant or a student registered with the
Institute. (Replaced 23 of 2004 5. 47)

(3) A person who complies with a requirement of an Investigation
Committee which is made by virtue of subsection (1) shall not incur any
liability to any other person by reason only of the compliance.

(4) A person is not excused from complying with a requirement of an
Investigation Committee under subsection (1) on the ground that to do so
might tend to incriminate him but, where that person claims, before he answers
a question put to him under subsection (1)(a)(ii), that the answer might tend to
incriminate him, neither the question nor the answer is admissible in evidence
against him in criminal proceedings.

{5) Nothing in this section shall be taken to compel the production by a
person of a record or document containing a privileged communication by or
to a legal practitioner in that capacity.
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CHAPTER 486

PERSONAL DATA (PRIVACY)

An Ordinance to protect the privacy of individuals in relation to personal data,
and to provide for matters incidental thereto or connected therewith.

[Part 1, section 71 (as affects
Schedule 2) and Schedule 2 [ 1 AAugust 1996

The other provisions,
excluding sections 30 and 33

Section 30 + 1 August 1997

L.N. 343 of 1996

} 20 December 1996 LN 514 of 1996

L.N. 409 of 1997)

PART 1

PRELIMINARY

1. Short title and commencement

(1) This Ordinance may be cited as the Personal Data (Privacy)
Ordinance.

(2) This Ordinance shall come into operation on a day to be appomted
by the Secretary for Home Affairs by notice in the Gazette.

2. Interpretation

(1) In this Ordinance, unless the context otherwise requires—

“act” (fEA) includes a deliberate omission;

“adverse action” (AFIiT#), in relation to an individual, means any action
that may adversely affect the individual’s rights, benefits, privileges,
obligations or interests (including legitimate expectations);

“appointed day” (55 B) means the day appointed under section 1(2);
“approved code of practice” (Z#EEH<FRI) means a code of practice approved
under section 12;
“code of practice” (B <FRl) includes—
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“enforcement notice” (1T M) means a notice under section 50(1);

“financial regulator” (&R ) means any of —

(2} the Monetary Authority appointed under section SA of the
Exchange Fund Ordinance (Cap. 66);

(b) the Securities and Futures Commission referred to in section 3(1)
of the Securities and Futures Ordinance (Cap. 571); ( Replaced
S of 2002 5. 407)

(c) a recognized clearing house, a recognized exchange company, a
recognized exchange controller or a recognized investor
compensation company within the meaning of section 1 of Part
1 of Schedule 1 to the Securities and Futures Ordinance (Cap.
571Y, (Replaced 5 of 2002 5. 407)

(d) a person authorized under Part III of the Securities and Futures
Ordinance (Cap. 571) to provide automated trading services as
defined in Schedule 5 to that Ordinance; (Replaced 5 of 2002
5 407)

(eyHea) (Repealed 5 of 2002 s. 407)

(f) the Insurance Authority appointed under section 4 of the
Insurance Companies Ordinance (Cap. 41),

(g) the Registrar of Occupational Retirement Schemes appointed
under section 5 of the Occupational Retirement Schemes
Ordinance (Cap. 426);

{ga) the Mandatory Provident Fund Schemes Authority established

\ by section 6 of the Mandatory Provident Fund Schemes

Ordinance (Cap. 485);, (Added 4 of 1998 5. 14)
{#) a person specified in a notice under subsection (7) to be a
regulator for the purposes of this definition; ,

“inaccurate” (AHEHE), in relation to personal data, means the data is incorrect,
misleading, incomplete or obsolete;

“inspection” (1#R%%) means an inspection under section 36;

“investigation™ (%) means an investigation under section 38;

“log book” (%), in relation to a data user, means the log book kept and
maintained by the data user under section 27(1);

“matching procedure” (%% ¥72/%) means any procedure whereby personal data
collected for 1 or more purposes in respect of 10 or more data subjects are
compared (except by manual means) with personal data collected for any
other purpose in respect of those data subjects where the comparison—

(@) is (whether in whole or in part) for the purpose of producing or
verifying data that; or
{b) produces or verifies data in respect of which it is reasonable to
believe that it is practicable that the data,
may be used {whether immediately or at any subsequent time) for the
purpose of taking adverse action against any of those data subjects;

Authorized Loose-leaf Edition, Printed and Published by the Director of Government Logistics,

Hong Kong Special Administrative Region Issue 28
' .



8 S 486 = EARH (RIR) by

“AFEBERAEFE Y (financial regulator) F8{ET LT A LEEHEE —
(a) RIRWGIEEZHEGD (5 66 E) FSASREZINEREEER ;
) {EHEEHERIDESTI ) E W) RREMNBERNEFRERZES
& (H 2002 EH S P 407 HFALE)
(¢) CERERBEHEDGE ST E) MR E I HE VRFENEIHERFN -
RAAEE - TS ARR T E R AR (H2002 £55 ¥
F 407 EE)

REWEBMICZRMBHIN ¢ (412002 FE5F 5§55 407 fFLH)
(e}-{ea) ( £y 2002 5 GE4E 407 HERFRR)
() RBIRELTRID(E 4 B F A ETTHFEHRERE
(2) 1REF BRI BIEGD (55 426 ) % 5 BB BRI B 5E M2
B
(ga) M LM BIME SRR S ST RMEREI) (55 485 £2) 8 6 AT EME AT 258
EHE (1998 fFE 4 GEFE 14 EiEE)
() BIREE (M EANEMNLEAEEENEMFRERABEEENA
“HZF” (third party) » $EALNEHTE - BHEUT ALWEMA—
() BHEHRA:
() MEHEBAMEEMALHA
() HERERE R
(d) BEREREL L THELUSHTEHA—
() AHEMEFAEOEBERNTWE - &5 - RESERAROER
B
(i) fCPPRHE AHWE - #FF - BENERAMAER

& (d) AR OB R ME (5 571 &) 5 10 Bl T R A S RPN = 5 5

C“#hITIEEN” (enforcement notice) $E4E SO(1) T RYIELD ;

“B 8" (Commissioner) ¥R 5(1) RSB ASHFBEE ;
“BEEIE” (processing) - FEAKKHT S > BEFEEET - B BMESEHHEF (R
WETEABLL A BEEATER,
“PRUERE" (requestor) » FE—
(o) EHERHERNAFEHNERMNS > HEREZEERGDE AL
AR EEEERMBEAL
&) ZHEFERNT  HCRUHSEERVERFRE

g EEE T - M FERHITRBRRERRER B RAOMERT

CAP. 486  Personal Data (Privacy)

“malching procedure request” (BEEFEXR) means a request under section
311

“personal data” ({8 A ¥%}) means any data—

{a) relating directly or indirectly to a living individual;

(6) from which it is practicable for the identity of the individual to
be directly or indirectly ascertained; and

(¢) ina form in which access to or processing of the data is practicable;

“personal data system” (fHA¥MFEH) means any system, whether or not
automated, which is used, whether in whole or in part, by a data user for
the collection, holding, processing or use of personal data, and includes
any document and equipment forming part of the system;

“personal identifier” (f8A 558 /#7F) means an identifier—

{a) that is assigned to an individual by a data user for the purpose of
the operations of the user; and
(&) that uniquely identifies that individual in relation to the data
user,
but does not include an individual’s name used to identify that individual;

“practicable™ (Y1E T17) means reasonably practicable;

“prescribed officer” (§TFAA B) means a person employed or engaged under
section 9(1);

“processing” (BEH), in relation to personal data, includes amending,
augmenting, deleting or rearranging the data, whether by automated
means or otherwise;

“register” (B M) means the register of data users kept and maintained by the
Commissioner under section 15(1);

“relevant data user” (¥ MERFEAE), in relation to—

(#) an inspection, means the data user who uses the personal data
system which is the subject of the inspection;
(b} a complaint, means the data user specified in the complaint;
(¢) an investigation—
(i) in the case of an investigation initiated by a complaint,
means the data user specified in the complaint;
(i) in any other case, means the data user the subject of the
investigation;
(d) an enforcement notice, means the data user on whom the notice
is served;

“relevant person” (FEAL), in relation to an individual (howsoever the
individual is described), means—

{a) where the individual is a minor, a person who has parental
responsibility for the minor;

(b) where the individual is incapable of managing his own affairs, a
person who has been appointed by a court to manage those
affairs;
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\J cl \clid cl 1} L) LIV \J L Jdld LI ULC U
principle 3 in any case in which—

{a) the use of the data is for any of the purposes referred to/in
subsection (1) {and whether or not the data are held for gy of
those purposes); and

(b} the application of those provisions in relation to such fse would
be likely to prejudice any of the matters referreg/to in that
subsection,

and in any proceedings against any person for a contraventiop/of any of those
provisions it shall be a defence to show that he had reasgrdable grounds for
believing that failure to so use the data would have been ljKely to prejudice any
of those matters.

(3) Any question whether an exemption under gdbsection (1) is or at any
time was required in respect of any personal datanay be determined by the
Chief Executive or Chief Secretary for Administgation; and a certificate signed
by the Chief Executive or Chief Secretary fop”Administration certifying that
the exemption is or at any time was so requjred shall be evidence of that fact.
(Amended L.N. 362 of 1997 34 of 1999 5. Z)

(4) For the purposes of subsectio(2), a certificate signed by the Chief
Executive or Chief Secretary for Admdnistration certifying that personal data
are or have been used for any purp0se referred to in subsection (1) shall be
evidence of that fact. (AmendedA.N. 362 of 1997; 34 af 1999 5. 3}

(5) The Chief Executive or Chief Secretary for Administration may, in a
certificate referred to in subseetion (3} or {4}, in respect of the personal data to
which the certificate relateg” and for the reasons specified in that certificate,
direct the Commissioner #ot to carry out an inspection or investigation and, in
any such case, the Coprfnissioner shall comply with the direction. (Amended
L.N. 362 of 1997; 3461 1999 5. 3)

(6) A documént purporting to be a certificate referred to in subsection
(3) or (4) shall b€ received in evidence and, in the absence of evidence to the
contrary, shall/be deemed to be such a certificate.

{7) Inthis section—

“internatighal relations” (EBFEH4%) includes relations with any international
orgdnization;

secyrity” (#*%) includes the prevention or preclusion of persons (including
persons detained in accordance with the provxslons of the Immigration
Ordmance (Cap 115)) entering and remaining in Hong Kong who do not

" 1L h P
= O uu TOTIICLITT I1T l].Ul.l.E J.\Ul.l.s

113

58. Crime, etc.

(1) Personal data held for the purposes of—
{a) the prevention or detection of crime;
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{b) the apprehension, prosecution or detention of offenders;

{c) the assessment or collection of any tax or duty;

(d) the prevention, preclusion or remedying (including punishment)
of unlawful or seriously improper conduct, or dishonesty or
malpractice, by persons;

(¢) the prevention or preclusion of significant financial loss arising
from—

(1) any imprudent business practices or activities of persons; or
(i) unlawful or seriously improper conduct, or dishonesty or
malpractice, by persons;

(f) ascertaining whether the character or activities of the data subject
are likely to have a significantly adverse impact on any thing—

(i} to which the discharge of statutory functions by the data
user relates; or

(i) which relates to the discharge of functions to which this
paragraph applies by virtue of subsection (3); or

(g) discharging functions to which this paragraph applies by virtue
of subsection (3},

are exempt from the provisions of data protection principle 6 and section
18(1)(b) where the application of those provisions to the data would be likely
to—

(i} prejudice any of the matters referred to in this subsection; or

(ii) directly or indirectly identify the person who is the source of the
data.

(2) Personal data are exempt from the provisions of data protection
principle 3 in any case in which—

(a) the use of the data is for any of the purposes referred to in
subsection (1) (and whether or not the data are held for any of
those purposes); and

{(p) the application of those provisions in relation to such use would
be likely to prejudice any of the matters referred to in that
subsection,

and in any proceedings against any person for a contravention of any of those
provisions it shall be a defence to show that he had reasonable grounds for
believing that failure to so use the data would have been likely to prejudice any
of those matters.

(3) Paragraphs (f)(il) and (g) of subsection (1) apply to any functions of
a financial regulator—

(@) for protecting members of the public against financial loss
arising from—

(i) dishonesty, incompetence, malpractice or seriously
improper conduct by persons—
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(A) concerned in the provision of banking, insurance,
investment or other financial services;

(BY concerned in the management of companies;

(BA) concerned in the administration of provident fund

schemes registered under the Mandatory Provident
Fund Schemes Ordinance (Cap. 485); (Added 4 of
1998 s. 14)

{C) concerned in the management of occupational
retirement schemes within the meaning of the
Occupational Retirement Schemes Ordinance (Cap.
426); or

(D) who are shareholders in companies; or

(i) the conduct of discharged or undischarged bankrupts;

(b) for maintaining or promoting the general stability or effective
working of any of the systems which provide any of the services
referred to in paragraph (a)(i}(A); or

{¢) specified for the purposes of this subsection in a notice under
subsection (4),

(4) For the purposes of subsection (3}, the Chief Executive may, by
notice in the Gazette, specify a function of a financial regulator. (Amended
340f 19995 3

{5) It is hereby declared that—

(z) subsection (3) shall not operate to prejudice the generality of the
operation of paragraphs (a), (b), (¢), (d) and (f){i) of subsection
(1) in relation to a financial regulator;

(b) a notice under subsection (4) is subsidiary legislation.

—59Hedlth

Personal data relating to the physical or mental health of the datg

are exempt from the provisions of either or both of—
(a) data protection principle 6 and section 18(1)(}

(b) data protection principle 3,

in any case in which the application of those prg
likely to cause serious harm to the physical oz
(i) the data subject; or
(ii) any other individua

isions to the data would be

Perserfal data are exempt from the provisions of data protection principle
dSection 18(1)(b) 1f the data con51st of mformatlon m respect of which a
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prevent thesmpioyee from
detng or engaging in, in the

prove that he took such steps as were practicable to
doing that act or engaging in that practice, or from
course of his employment, acts or-pea

description.
4 = avoidance of doubt, it is hereby declared that this section

. | <l
LT P;uu\.uuiuaa.

66. Compensation

(1} Subject to subsection (4), an individual who suffers damage by reason
of a contravention—
(a) of a requirement under this Ordinance;
() by a data user; and
(¢} which relates, whether in whole or in part, to personal data of
which that individual is the data subject,
shall be entitled to compensation from that data user for that damage.

{2) For the avoidance of doubt, it is hereby declared that damage
referred to in subsection (1) may be or include injury to feelings.

(3) In any proceedings brought against any person by virtue of this
section it shall be a defence to show that—

(a) he had taken such care as in all the circumstances was
reasonably required to aveid the contravention concerned; or

(h) in any case where the contravention concerned occurred because
the personal data concerned were inaccurate, the data accurately
record data received or obtained by the data user concerned
from the data subject or a third party.

{4) Where an individual suffers damage referred to in subsection (1} by
reason of a contravention referred to in that subsection which occurred
because the personal data concerned were inaccurate, then no compensation
shall be payable under that subsection in respect of so much of that damage
that has occurred at any time before the expiration of 1 year immediately
following the day on which this section commences.

MISCELLANEOUS

67. Power of Commissioner to specif

(1) Subject to subseetfon (2), the Commissioner may specify the form of |
any document ifed under this Ordinance to be in the specified form and
the f such other documents required for the purposes of this Ordinance

e My | £t
oy IR S TIG,
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