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Hon Mrs Rita FAN HSU Lai-tai, GBS, JP
Rm 109

Legislative Council Building
8§ Jackson Road

Central

Hong Kong

20 August 2005

Dear Mrs Fan,

Revenue {(Abolition of Estate Duty) Bill 2005

[ write with a heavy heart and an earnest hope that the Financial
Secretary and Members of the Legislative Council will lend a fair and
compassionate hearing to my case, and to those cases similar to mine,
when considering the retrospective effective date for the Revenue
(Abolition of Estate Duty) Ordinance (the Ordinance).

My husband, the late Dr Bernard Lau Wai Kai (Z{£ e ), died
on 13 June 2005 at the age of 36 with a sudden heart attack.  Up until his
death, he was very active and healthy, and had dedicated his whole life to
the service of others. Apart from serving in professional organizations
such as the Hong Kong College of Psychiatrists, the editorial board of the
“Hong Kong Practitioners” and the International Stress Management
Association. he also served in community and charitable organizations
such as the Societv of Rehabilitation and Crime Prevention and the
Mental Health Association of Hong Kong. He spent most of his time
tending to his patients and helping friends who were in need. To testify
to this, I attach at Enclosure I articles written by my husband’s colleagues,
friends and patients. My husband’s death and his life have also been

widely reported in the Sing Tao Daily, Ming Pao, Apple Daily, Oriental




9]

News, and Sing Pao on 14 June 2005.

As my husband was so busy serving and helping others, he had
not given priority to planning his own financial future. As his wife, I
had reminded him in the past that estate duty would be charged on estates
exceeding $7.5M, and that we should take steps to minimize this.
However, when the Financial Secretary proposed in his March Budget
Speech to abolish estate duty for the 2005/06 financial year, and said that
a bill to this effect would be introduced in LegCo as soon as possible, we,
like the rest of the public, had built up an expectation that the measure
would take effect from 1 April 2003, the start of the 2005/06 financial
year. This is a reasonable expectation as many new measures for tax
matters and tax concessions have taken retrospective effect from the
beginning of the financial year (i.e. 1 April). We therefore considered

the threat of the estate duty gone, took no further measures, and waited
for its abolition.

With LegCo accepting the proposed Budget for 2005/06, and the
captioned Bill (the Bill) starting to sail through the Bills Committee in
early May 2003, I was both shocked and puzzled to learn from the news
on 17 June 2005 that the Financial Secretary had proposed the Ordinance
to take retrospective effect as from 15 July 2005. Having read some of
the related LegCo papers on the internet, I understand that 15 July 2003
was originally the planned gazettal date for the Ordinance, following the
originally planned second reading of the Bill on 6 July 2005. However,
because a number of technical problems related to the matter remained
unsolved, the Bill had to be deferred for consideration in the next
legislative year. The Financial Secretary nevertheless proposed 15 July
2005 to be the retrospective effective date for the Ordinance, and a
nominal $100 dutv was proposed to be charged for estates above $7.5M
during the “interim period” between 15 July 2005 and the commencement
date of the Ordinance planned for October 2005. In this connection, [
would like to raise several points:

(i) As the abolition of estate duty is supported by the majority of the
public as well as the Administration, ExCo and LegCo, and since
the proposed abolition had been publicly announced in the March
Budger Speech for 2005/06, an expectation that the abolition would



(i)

(iii)

3

take effect from the beginning of the 2005/06 financial year, which
commences on 1 April 2005, is only reasonable. The tume
required for the preparation of the Bill, for solving technical
problems and for completion of legal formality should not be a
reason for deferring the implementation of an agreed policy. The
fact that the Administration changes its original stance of effecting
the abolition of estate duty from the enactment date of the enabling
Ordinance to adopting a retrospective effect approach for the
Ordinance in a way shows that the Administration accepts that the
implementation of a policy should not be deferred by technical
issues. Indeed LC Paper No. CB(2) 2248/04-05(02) dated 11 July
2005 titled “Proposal on Effective Dates” prepared by the Treasury
Branch at Enclosure II has cited many cases to substantiate that tax
concessions in the past (including those enacted pursuant to the
2005/06 Budget) were applied on a retrospective basis, some
backdating not only to the commencement of the concerned
assessment year but to some point in time before. The paper also
points out that in the estate duty context, all adjustments to the
exemption threshold, duty bands and rates effected in the past ten
years were applied with retrospective effect, dating the
amendments to the beginning of the respective financial years. It
is therefore logical and reasonable that the Ordinance should take

effect, or retrospective effect. on 1 April 2005, similar to these
cases.

The original legislative timetable scheduled the second reading of
the Bill for 6 July 2005 and the gazettal of the Ordinance for 13
July 2005, upon which date the Ordinance would take effect. The
fact that this original schedule did not materialize at all, but that 15
July 2005 remained to be the effective date, shows the date is fluid
and arbitrary. If the Administration proposes 15 July 2005 to be
the retrospective effective date for the Ordinance in order to meet
reasonable expectation, it should have considered 1 April 2005 as
the retrospective effective date instead, given the reasonable
expectation as expounded at (i) above.

Hong Kong has always had an open, fair and predictable legisiative
system. The total arbitrariness of the proposed retrospective



effective date of 15 July 2005, and the apparent refusal to
acknowledge the reasonable expectation as expounded at (i) above,
unfortunately undermines this spirit of reason and transparency.
Further, the abolition of the estate duty is concessionary in nature
intending to confer benefits, not a burden, on the affected class of
persons. The proposed 15 July 2005 effective date, however,
undermines such intention, for under the proposed effective date,
people must bet their luck on their Doomsday, and are effectively
penalized for the ill fortune of dying before an arbitrary date of 15
July 2005. When coupled with the magnitude of what is at stake,
namely the financial consequence of a difference between a
nominal $100 estate duty during the “interim period” or an estate
duty taxed at 10-15% of the deceased’s assets, as well as the time
and complexity involved in the assessment of estate duty, it is clear
this creates an unfair and unpr1nc1pled distinction between deaths
occurring before 15 Tuly 2005 and’ deaths occurring after 15 July
2005. Surely this cannot be the intention of the legislature.

Finally, I think the Administration and Legislators only know too
well that there is an inherent unfair element in the charging of estate duty,
as the very rich and very smart can always arrange for tax avoidance
through various legal means, while the middle class who only know how
to work hard everyday are caught, as was my husband. I therefore
appeal to the Administration and Legislators that before they decide on
the retrospective effective date for the Ordinance, they would consider the
inherent unfairness of the estate duty, the reasonable expectation on the
abolition of estate duty with effect on 1 April 2005, the total arbitrariness
of 15 July 2005 to be the retrospective effective date for the Ordinance.
and most importantly, that they have compassion on those middle class
families which are unfortunate enough to have lost their loved ones, and
doubly unfortunate that their loved ones died before an arbitrary date of
15 July 2005, despite that the Administration has already set sail to
abolish the estate duty since the March Budget Speech for 2005/06.

As a new widow and the sole parent of four children, three of
whom are still teenagers, I look forward to the fair and compassionate
consideration of my case. I am sure that my case is not an isolated one,
as there will be other families of the same plight as mine. [ note that



submissions so far received by the Administration on the Bill are from the
business, professional and academic sectors. None are from the middle
class, let alone the affected mourning families. Their voice has not been
heard. This is the time when the Administration can do something for

the very much deprived, and not well represented middle class of the
community.

[ have sent this letter to the Financial Secretary and all Members
of the Legislative Council.

Yours sincerely,

l

r

1,
o
L

L

Mrs Shirlev'Y S Lau
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‘:ﬁ)r. Bernard Lau, my class-mate, colle

1

| The news that Dr. Bernard Lau Wai Kai

" passed away suddenly shocked the

medical community. He had been so alive
and full of vigor a moment ago, with no
trace of ill health, no chronic iliness to

- speak of, yet was suddeniy swept out of

this world by a massive myocardial infarct.

My memoary drifted back to the early 60s, in
Form 2 at Kings College, still called a
"grammar school® in those days, when
Barnard Lau was my class-mate.

He was just one of the students there and
then, not particularly smant and by no
means good looking, and did not excel in
any of the sports we usaa to play. In fact
his demeanor was exceedingly
unassuming, to the extent of being demure.

+ In a boys' school where tongue lashing of

one another was the order of the day, and

» practical jokes and mischief were rampant,

Bernard Lau seemed to be devoid of a
natural instinct to fight back when

. assaulted with thoughtless, though not

necessarily ill-intended, jokes and ridicule.
He would just stare helpiessly at the

. assailant and grimace, or make some

i feeble remarks.

That was’ all he was
capable of doing. Bernard was an
outwardly meek person, yet he had a will
power of steel even from his teenage days,
which enabled him to attain his many
achievements laterin life.

in our good old HKU days (when the
institution was stil a long way from
becaming the KS Li Medical Schooal}, he
did nat seem to shine academically, or
show any particular talent. He probably
rated nurmber one ir appearing slcppy and
unkempt, and was very much aloner!

It was rather belatedly and after Bernard
had left us, that | gathered some insight of
Bernard's past. Both of his parents passed
away within three months when he was in

: Form 6 in high school, a severe blow to a

teenager. He struggled on, and
persevered with his work. In Medicai
School, he had to support himself
financially, by providing tuitions to schaol
children, taking iong teaching hours on top
of a very gruescme medical curriculum.
He was simply toa exhausted to mind his
appearance or to socialize, let alone to
take partin leisure or sports activities.

Upen graduation he tcok up psychiatry, a
less sought-after specialty than the more
popular jobs in surgery, or medicine.
Psychiatry was his calling, and eventuaily
became a powerful tool for Bernard to help
pecple.  Yet when he was delegated to
Castle Peak Psychiatric Hospital in his
carlier years, | had practicaliy forgotten
about him until our paths crossed again
years later.

inthe 1970s. a classmate of mine had been
struggling to estabtish himself in general
practice. Apparently stressed out by fierce
competition nearby, he visited me on a fine
Sunday afternoon, and before long started
talking about ants crawiing all aver him at
that very moment.  This visual
hallucination bespoke schizophrenia, and
| hastily called Bernard Lau, then already
an accomplished psychiatrist, for help.

Bernard treated him, eventually managed
to gethim into remission. It was years later
and from another classmate, Dr. Joseph
Chung, that | found out how this was
accomplished. My schizophrenic
classmate had refused to open his door to
Bernard, so Bernard and Joseph kept
begging and urging him outside his door
for hours until they were admitted. Then
he refused to take the medicine. it took
another few hours of patient insistence,
before Bernard could administer the
medicine to him. Together Bernard and
Joseph persevered with the same
painstaking routine every single day, for
three months. Bermnard himself never
openly advocated his efforts, or his feat on
this therapeutic success, but his deed had
clearly surpassed the duties of a doctor
(who would have been forced to stop
treatment upon refusal, to honor a patient's
"autonomy"), and far exceeded the
expectations of any caring friend or
classmate. He cared for and loved his
classmates and friends and treated them
as his own famnily.

Bernard never held back his expertise,
devotion and empathy to anyene in need.
Qver the years, he became the person to
turn to for anyone who stumbted in life, and
he wouid take the challenge with all his
effort, and ail his heart. | know this well
because he helped our family in this way
once. Adversity brings out the best and
the worst of human nature. At the time of
crisis, we were blessed with many
understanding and caring friends, wha
also tried to share our burden. On the
other hand, | could never farget the face of
a2 woman, an acguaintance nevertheless
theoretically a colleague, who alienated us
over-night at that moment. She would
thereafter stare blankly at us face to facs,

as though we had suddenly turned’

transparent. Suchis human nature!

During the SARS epidemic, Dr. Joseph
Chung had a painfully long incarceration at
the ICU of CUHK fighting for his life. SARS
was then a little known and much feared
epidemic, with an extremely high infectivity
and mortality rate. Even the closest family
members were not allcwed to visit SARS
patients at the ICU, for fear of cross-
infection. Most people, including doctors,
would steer well clear of hospitals if at all
possible, not to mention the ICU, which
was then rampant with SARS patients,
Bernard Lau must have known the perils
only too well, but somehow he believed he
should risk his life to support his classmate
there. He pleaded with the hospital
management that he needed to provide
psychological support to a SARS patient in
the ICU. ~ Understandably, no one else
competed with him for the post! He was
given permission to enter the ICU and visit
Joseph Chung daily, to heip shoulder
Joseph's fear, anguish and despair.
Joseph Chung eventwaily fully recovered,
and was the SAR's last SARS patient, no
punintended here,

Bernard was an unsung SARS hero.
Countless friends and colleagues can
testify to this statement.

ague, and friend,

For several years, he was the editor-in-
chief of the Hong Kong Practitioner. | had
chanced upen some of his editorials and a
few of his less specialized publications for
nen-psychiatrist "doctor laymen®. It had
gradually dawned to me that Bernard had
afine mastery of the English language. His
literary style could easily outshine any
college graduate majoring in English
literature. He could have effortlessly taken
up a career in creative writing, had he not
ventured into psychiatry. In ptace of
fliterary pursuits, he put his fine academic
mind to his pet subject, namely psychiatry.
He had written hundreds of publications
far the world's leading psychiairy journals,
a rare feat for sormeone in private practice.
He was not only a much respected and
experienced Psychiatrist; he was also a
duly trained and qualitied Clinical
Psychologist.

Those who know him well would
remember Bernard as a family man. He
was a supportive and caring father,
providing assistance and guidance to his
children, and setting a good example ta
them.

Bernard seemed uninterested in aif woridly
pursuits that enslaved most peaple.
Flashy cars, trendy clothes, watches and
jewelry, never appealed to him. "Looking
successful' was never on his agenda.
"Being successful', or famous, probably
never entered his mind. He never took
interviews, or gave "exper! opinions' in
newspapers or television. - He never
boasted about his success among
colleagues. He was as unassuming and
self-eftacing as he was in high school days.

How can a man be so selfless, so aitruistic,
yet so unassuming? Naturally, he was born
arnice person, itwas in his biced. Ontop of
this, | think he drew a ot of spiritual
strength from his reiigion, for he was
among the most devout and reiigious
persons | have saver met. Rsiigion servesa
useful purpose, it makes life meaningful.
Maybe in Bernard's eyes, our existence is
transient; worldly values, be they wealth,
fame, or prestige, may not be worth
fighting for. Bernard's Kingdom does not
belong to this world, as his destiny lies
somewhere eise. To him life is a humbiing
experience, a calling to serve rather than to
indulge. When life ends, it continues in a
better warld called Paradise. | ask for
forgiveness from my religious friends on
this rather superficial interpretation of
religion on behaif of Bernard, for | am (I
regret to say) as much a fervent atheist as
Bernard was a devout Cathofic. Bernard
has had a brilliant life, had great academic
achievements, raised a superb family,
made numerous friends, heiped countless
people, and he is now in the arms of his
Creator, smiling upon us. Maybe for
Bernard, end of life is just the beginning of
eternity. To paraphrase Churchill, for Dr.
Bernard Lau, who now rests in peace, it is
not the end, in fact not even the beginning
ofanend, but justthe end of the beginning.

Dr. Alan Mui
HKU Medical Graduate, Class of 72
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BRIBRE Special Notice

In memory of our beloved colleague
Dr. Berrard W.X. Lau (1949-2005)

We are deeply saddened to lose our dedicated and scholastic
colleague, Dr. Bernard Lau, who passed away on 13 June 2005.
Dr. Lau had been working at our hospital for 24 years. As
witnessed by his numerous patients and friends, he was a vivid
and selfless person who was always willing to serve others
wholeheartedly. Being humble and devoted, Dr. Laun fully
exemplified the serving spirit of God in his everyday life, as a
psychiatrist, a doctor, a friend, a husband, or a father.

During his tenure as honorary Consultant Psychiatrist of St. Paul’s Hospital, Dr. Lau buiit a
reputation for clinical acumen, compassion and efficacy second to none. He worked tirelessiy and

for very modest fees. His departure leaves a conspicuous void and he will surely be missed and
remembered by all who knew him.

May he Rest in Peace.

Medical Superintenden:

Published in the July 2005 issue of Si Paul’s Hospital Newsletter




Obituary :

Dr. Lau Wai Kai. Bernard /427
(1948 - 2005}
MBBS(HK}, MPhil. PhD. MRCPsvch, FRCPsyeh. FUKCPsveh. FHRAM{Psvematry), FanCr?.
DPM(Eng), DCH. C Psychol. AFBPsS, Dip.JABMCP BABCP, UKCE.

. Dr. Beraard Lau passed away on 13 June. 2003 foilowing 4 sudden illness.

Rernard Law was born in 1948, He stdied at King's Colleze and graduated with a MBBS from the University of Heng Xong in
1072 He was wained in Psychiatry in Hong Kong and the United Kingdom receiving his postgraduate gualification in Psychiatry, MRCPsy,
in the UK. He was subseauenziy awarded a Ph.D. from The University of Southampton. Bernard was a specialist psychiatrist wio
contributed greatiy to the discipiines of Psychiary and Family Medicine in addition to his great input into life in Heng Kong.

Bernard was Honorary Consultant Psvchiarrist of St. Paul’s Hospital. He held honorarv pesitions in the University of Hong Xong.
the Chinese University of Hong Kong and the Polyrechnic University of Hong Kong. He was an active contritutor o our College journal.
iis last piece is published as an editorial in the current edition. He also contributed as 2 member of the Research Committee and Editorial
Board of our Coilege. He had published over 130 pubiications in leading journals in the medical field. Always thougnrful ind considerate.
he was never afraid w offer an opinion and challenge the stams quo.

Bernard had a wide range of interests and studied evervthing in depth. He enjoved music. opera. reading and sperts. He also followed
political and financial matters with great intezest. He could listen to a song and recount many peripheral details. such as whare it was
first performed. Yet he could just as readily debate the intricacies of child development and education. H: was a keen badminten playver
who apolied his knowledge of psychelogy. plaviag regularfy in o tuly healthy and strass-free swvle.

Despite his busy work schedule e did not hesitate o give his expert services © those in need. One example is the psvehological
support hie gave to Dr. Joseph T C Chung during Dr. Chung's one vear extended st2y in hospial as 3 SARS patient. It is 2 muracie that
Joseph survives and Bernard did play a part in that miracle.

Bernard was cedicasad to his famiiv. to his wife. Shirlev and his 4 children. Chriztne. Jonathan. Vinczant and Louise. Since his
aniversicy davs. he was an active memper of the lesion of Mary and fie visited the sick ind nezdy as 4 maner of routine. Ee gave e
medical services to the clezey of the Cathoiie Church. He was o man who considersd the nesds ot others before is own. This generosity
of sgirit is demonsirated in the following personal recolizction of one ar us:

T cannot recall when. whera and how Bernard and [ first knew each other. [t could be some 23 vears-ago. [ can recall however our
last 2ncounter on King's Road fast vear. Afrer Mello’ and ‘how things zeingy recently’. fe walked [osr rowards the west and [ strollad
towards the east. Bur his tail gure is suil vivid in my mind.

Taroughour one's life, there mizht be onz or two or even few Dersons whose presence changes one's life. Bernard is afie in mine
and the turning point was in 1986. 1 was in solo private practice. Unable :o iind 2n answer from textbocks or journais w0 1 ¢linical
question. the naive me at that time arzzmpted to get the answer by coilecting dam from my patents. Thinking thar others would like 10
kaow my resulis, [ submirted 4 “paper” to the Hong Kong Practitioner. Bernard was the Editor-in-chier then. He soon cziled me and 2xplainzd
to me the flaws of the “studv’. I assumed thar his recuest to re-write the manuscript was 2 poiiee rejection. A Iew weeks later. he called
again, “Is vour revision ready?’ That was the turzing point in my career and my restless intersst in research was kindled.

Bernard kaot a low-profiiz and most of the voung local family physicians of todav do not know him. He saw the impormance af
Family Megicine to the sommurity and identified the famiiy physicians’arproach to patients with his wisi 0 promote family Madicize,

¢ considersd himself as a "general practitioner’ as weil as a psvchiatrist.

Uis concribution to our Collesa in rer 2ariy vears of development is definite. His influence on my caresr was pivotal My appraciation
of his mentorsiip stavs forever.” (YIW.

The passing away of Dr. Bernard Lau is o great loss to his {amuly. our profession and fo our Sommenty.

May he Rest in Peaca.

The Hong Kong Praciioner  VCLUME T Jupe 2002



LC Paper No. CB(2)2248/04-05(02)

Revenue (Abolition of Estate Duty) Bill 2005

> Proposal on Effective Dates

As requested by the Bills Committee at the meeting of 6 July
2005, this paper elaborates the rationale for the Administration’s
proposals regarding the effective dates. '

2. It 1s the Administration’s intention that upon commencement of
the ordinance, estate duty should be abolished with effect from 15 July
2005. (The charging of a nominal duty of $100 in respect of cases of
death occurring on or after 15 July 2005 but before the commencement
date is a technical arrangement to ensure that all existing legislative
provisions, and legal documents making reference to actual charging or
payment of estate duty would not be put into doubt for such cases. We do
not suggest applying the new procedures retrospectively to these cases
because the estate duty assessment and probate and administration
procedures might have started before the commencement date, and
retrospective application of the new procedures might lead to uncertainty

and confusion and would be inappropriate from the legal policy
perspective.)

3. The purpose of abolishing estate duty is to make Hong Kong an
attractive place in which to invest and manage investments, thus
promoting the development of the asset management business and
contmbuting to the further growth of Hong Kong as an international
financial centre. Our proposal to apply the abolition of estate duty with
retrospective effect would help send a clear signal to the international
investment community, encouraging both local and foreign investors to
make early preparation for the channeling of funds to Hong Kong, thus
facilitating the achievement of our objective to promote investment.
Besides, the proposed retrospective effect would also enable more people
to benefit from the initiative to abolish estate duty.

4. While it 1s a general legal principle not to enact legislation with
rerrospective effect, the legal policy is that, for tax concessionary
measures which will confer benefits, not a burden, on the affected ciass of



persons, retrospective provisions should be acceptable.

5.

As a matter of fact, all profits tax and salaries tax concessions

enacted in the past five years (including those enacted pursuant to the
2005-06 Budget) were applied with some retrospective effect (e.g.
legislation enacted in June/July was applied retrospectively from the
beginning of that year of assessment). While arguably the retrospectivity
has operational justification in these cases, there are other notable
examples whereby tax concessions were applied on a retrospective basis
backdating not only to the commencement of the concerned assessment
year but to some point in time before. These include:

(i)

(i1)

(i)

(iv)

exemption of the owners of Hong Kong registered ships from
profits tax on income derived from the international operations of
those vessels implemented by the Inland Revenue (Amendment)
(No.4) Ordinance 1992 enacted on 4 June 1992 with effect from 3
December 1990;

reduction of the eligible maturity period for the 50% profits tax
concession on trading profits and interest income derived from
Qualifying Debt Instruments (QDIs) from five years to three
years, and grant of a 100% concession on trading profits and
interest income from QDIs with a maturity period of seven years
or more by the Revenue (No.3) Ordinance 2003 enacted on 14
November 2003 for QDIs issued on or after 3 March 2003 (the
Budget day); a

extension of the entitlement for home loan interest deduction
under salaries tax and personal assessment from five to seven
years of assessment implemented by the Revenue Ordinance
2004 enacted on 20 May 2004 with effect from the year of
assessment 2003/04;

removal of the requirement that, where a person appiies a portion
of a home loan for the acquisition of a car parking space, the car
parking space must be valued together with the dwelling
concerned as a single tenement under the Rating Ordinance
implemented by the Inland Revenue (Amendment) Ordinance

-3



3

2004 enacted on 25 June 2004 with effect from 1998/99 year of
assessment; and

(v} extension of the scope of salaries tax deduction for self-education
expenses to include fees paid in respect of certain specified
examinations implemented by the Inland Revenue (Amendment)

- Ordinance 2004 enacted on 25 June 2004 with effect from
2000/01 year of assessment.

6. Moreover, in the estate duty context, all the adjustments to the
exemption threshold, duty bands and rates effected in the past ten years

were applied with retrospective effect, dating the amendments to the
beginning of the respective financial years.

Financial Services and the Treasury Bureau
The Treasury Branch
11 July 2005



