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LEGAL PARAMETERS OF THE CALIFORNIA SMOKE-FREE

WORKPLACE LAW (LABOR CODE 6404.5)

by
Barbara Solomon, Deputy City Attorney - San Francisco
Evan A. Braude, Special Assistant City Attorney - Los Angeles

Brian Doyle, Senior Assistant City Attorney - San Jose

7. HOW OPEN DO PATIOS, DECKS AND OTHER AREAS OUTSIDE BARS AND
RESTAUANTS HAVE TO BE TO FALL OUTSIDE THE DEFINITION OF “AN
ENCLOSED SPACE AT A PLACE OF EMPLOYMENT?”

The State of California has not yet put forth a definition of “enclosed space” but one is being

developed by the Attorney General’s office. Until the state defines “enclosed space” the local
jurisdictions could do so. Such a definition would probably rely to a great extent on the policy
decisions of local planners.

Section 6404.5 does not define “enclosed space” and there littie contextual language in the statute
from which to draw inferences. At present, the best definition we have is an informal one set forth in
a memorandum dated December 1, 1997 sent to the San Francisco City Attorney’s office by the
CAL/OSHA Legal Office. This memorandum states:

“the term is generally understood to mean a space surrounded by four walls, a floor
and a ceiling. Thus, bars, taverns or gaming clubs with patio areas which lack a roof or
walls would not be an “enciosed space.” Thus, relying on CAL/OSHA’s definition until
another is put forth by the state, if a patio or deck has one entire side open, or is
missing a complete wall or a roof, it will not be considered an enclosed space, and
smoking will be allowed. On the other hand, if a patio or porch simply has a few
windows or doors that open, but no missing wall or roof, that area would be considered
enclosed, and smoking is prohibited.

This issue may be revisited where for instance, an open-ended patio is so deep that smoke gets
trapped inside the area, and for all practical purposes, the area is “enclosed.” We must bear in mind
the overall purpose of the statute, which is to reduce employee exposure to environmental tobacco
smoke.



