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TABLING OF PAPERS

TS RRE (B ) F 21 Q) HRRERR -
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

b 8 = B SCE 2 22 i
(2005 FFREHF G (REHEHE B )

(BET) BAL) 108/2005
(MR ) — REFE ... 109/2005
(2005 /gy (HE ) (EET ) B ) ..., 110/2005
(2006 < (BEH) (BRT) <) oot 111/2005

Subsidiary Legislation/Instruments L.N. No.
Securities and Futures (Investor Compensation —— Levy)

(Amendment) Rules 2005 ........ccccevieviennnnnn.. 108/2005
St. John's College Ordinance —— Resolution .......... 109/2005
Building (Planning) (Amendment) Regulation 2005 ...... 110/2005
Pilotage (Dues) (Amendment) Order 2005................. 111/2005

At
#9959 0 — MIEBRLELES

—EBENE - OE _BEAE=A=1-H0&%

#1005k — EEFEHEHR
4 2003-2004
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B 1058 — HAHIHR
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i
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(FEREREFEZE T 2004 2 2006 FEEHRSE )

1 2004 & 2005 FFEEHRLE )
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\
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(FREBZES 2004 £ 2005 EEH L )

(REBEBEEEE 2004 F 2005 FEHE )

(BEEBHBEESE 2004 F 2005 FEHRE )

]]]1

(EYZ2=RREHEAEHEEESY 2004 £ 2006 FEHRE )

IHIH

(M REBBEEEE 2004 £ 2005 FEHE )

(HEEHBEEE 2004 F 2005 FEHRE )

(REMBETEEERZE ST 2004 F 2000 FEHEE )

(TRFEBZRE S 2004 £ 2005 FEHE )

(REBEFEZEE 2004 F 2005 FEHRE )
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(2004 FwiE (BR] ) ROIEZE ) ZEFRE

(2005 FE3R1T2 (BE] ) ROUIER ) ZEFHRE
Other Papers
No. 99 — Sir Robert Black Trust Fund
Annual Report for the year from 1 April 2004 to 31 March
2005

No. 100 — Annual Report 2003-2004
Hong Kong Broadcasting Authority

No. 101 — Report of the J.E. Joseph Trust Fund Trustee, and Audited
Statement of Accounts and Auditor's Report for the Fund,
for the year from 1 April 2004 to 31 March 2005
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No. 102 — Report of the Kadoorie Agricultural Aid Loan Fund
Committee, and Audited Statement of Accounts and
Auditor's Report for the Fund, for the year from 1 April
2004 to 31 March 2005

No. 103 — Hong Kong Export Credit Insurance Corporation
Annual Report 2004-2005

No. 104 — Sir David Trench Fund for Recreation
Trustee's Report 2004-2005

No. 105 — Clothing Industry Training Authority
Annual Report 2004

No. 106 — Construction Industry Training Authority
Annual Report 2004

No. 107 — Report of the Public Accounts Committee on Report
No. 44 of the Director of Audit on the Results of Value for
Money Audits
(July 2005 - P.A.C. Report No. 44)

Committee on Rules of Procedure of the Legislative Council of the

Hong Kong Special Administrative Region

Progress Report for the period October 2004 to June 2005

Report of the Panel on Manpower 2004/2005

Report of the Panel on Commerce and Industry 2004/2005

Report of the Panel on Public Service 2004/2005

Report of the Panel on Administration of Justice and Legal Services
2004/2005

Report of the Panel on Home Affairs 2004/2005
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Report of the Panel on Transport 2004/2005

Report of the Panel on Housing 2004/2005

Report of the Panel on Security 2004/2005

Report of the Panel on Constitutional Affairs 2004/2005

Report of the Panel on Food Safety and Environmental Hygiene
2004/2005

Report of the Panel on Financial Affairs 2004/2005

Report of the Panel on Education 2004/2005

Report of the Panel on Planning, Lands and Works 2004/2005
Report of the Panel on Welfare Services 2004/2005

Report of the Panel on Economic Services 2004/2005

Report of the Panel on Health Services 2004/2005

Report of the Panel on Environmental Affairs 2004/2005

Report of the Bills Committee on Bankruptcy (Amendment) Bill 2004

Report of the Bills Committee on Banking (Amendment) Bill 2005

BE

ADDRESSES

TR BE BNRHEZEGEEEHLEES (EFZEHEL ) GREETE
HREMATBERFUTHNRG LEEHAFIERAEETREZNHRES A

REHE -
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MBEE(2006F 78 — HBEKREZESEFNTHRERSEE)

Report of the Public Accounts Committee on Report No. 44 of the Director
of Audit on the Results of Value for Money Audits (July 2005 - P.A.C.
Report No. 44)
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ANEHKEZEE 2004 Z 2005 FEHRE
Report of the Panel on Manpower 2004/2005
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Report of the Panel on Commerce and Industry 2004/2005
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MS MARGARET NG: Madam President, in my capacity as Chairman of the
Panel on Administration of Justice and Legal Services (the Panel), | briefly
report on the major work of the Panel in the current Session.

It is of fundamental importance that the quality of justice must not be
compromised under any circumstances. The Panel had expressed concern that
the savings measures introduced by the Judiciary to cope with budgetary
constraints since 2003-04 might affect the quality of justice in the long run. The
Panel agreed that the Judiciary's budgetary arrangement should be reviewed to
build in clearer institutional safeguards to ensure that judicial independence is not
subject to executive influence, and the Judiciary is provided with adequate
resources for the proper administration of justice. In this connection, the Panel
had made a number of suggestions for the consideration of the Administration.

During the current Session, the Panel held two joint meetings with the
Panel on Manpower to discuss the Report of the Working Party (the Report)
appointed by the Chief Executive on the Labour Tribunal and received views
from deputations on the Report. Of the 37 recommendations made in the
Report, the Panel noted that those on measures to improve the operation and
practices of the Labour Tribunal had been implemented, while those involving
legislative amendments had to be followed up separately. Apart from views on
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some of the recommendations, some members called upon the Administration to
take into account the practices adopted in other jurisdictions in considering
measures to improve the mechanism for enforcement of awards. Some
members considered that a major review of the existing system for resolving
employment disputes should be conducted. Members agreed that matters
relating to the review of the operation of the Tribunal should be followed up by
the Panel on Manpower. The Panel on Administration of Justice and Legal
Services would follow up issues relating to the existing mechanism of
enforcement of court judgements in civil cases.

With respect to the establishment of a third law school at The Chinese
University of Hong Kong, the Panel discussed the likely impact of such a
development on the provision of legal services. The Panel invited the Planning
Committee of the new law school to revert to the Panel on its work progress and
academic curricula in six months® time. The Panel also shared the concern of
the other two law schools that the setting up of a new law school would dilute the
existing limited resources. The Panel considered that the overall resources
provided for the three law schools should be increased to ensure that they could
co-operate and compete on fair and equal terms in improving legal education and
training in Hong Kong.

The Panel had initiated discussion on the issue of limited professional
liability, and received views from the Hong Kong Institute of Certified Public
Accountants and The Law Society of Hong Kong (the Law Society). The
professional bodies considered that professional liability needed to be reformed
urgently, as Hong Kong was trailing behind other jurisdictions in implementing
professional liability reform. The Panel suggested that the Administration
should undertake a detailed study of the issue of limited professional liability and
its likely impact on the community without further delay.

The Panel had also closely monitored the review undertaken by the Law
Society of its Professional Indemnity Scheme. The Panel was advised that
members of the Law Society had voted in favour of a Qualifying Insurers
Scheme to replace the current scheme. The Law Society had commenced
drafting of a new set of rules for the purpose of putting in place the new scheme.
It had also commenced discussion with the insurance sector on the minimum
terms and conditions as well as other practical details of the scheme, and would
report to and consult its members in due course. Given the outstanding issues



rE — 2005F 7 A 6 H
LEGISLATIVE COUNCIL — 6 July 2005 23

and the practical steps required to be taken, the Panel was advised that a more
realistic date for implementation of the new scheme would be 1 October 2006.

On the progress of implementing an arrangement for reciprocal
enforcement of judgements in commercial matters between the Hong Kong
Special Administrative Region (SAR) and the Mainland, the Panel noted that
despite active discussions, there were still differences between both sides as
regards the preferred arrangement to be adopted. The Panel was advised that
the SAR maintained the view that the scope of the arrangement should remain as
originally proposed, that is, covering only money judgements given by a court of
either the Mainland or the SAR exercising its jurisdiction pursuant to a valid
choice of forum clause contained in a commercial contract. The Panel
requested the Administration to consider the various issues of concern raised by
the Hong Kong Bar Association (the Bar) and members' suggestions in finalizing
the arrangement.

Arising from a judicial review before the Court of First Instance in PV and
Director of Immigration, a Special Advocate was appointed for the first time in
Hong Kong. In the light of the court case, the Panel discussed the policy and
procedure relating to the appointment of Special Advocates as well as the
principles and criteria for selecting Special Advocates. The Administration's
position was that situations which warranted the appointment of Special
Advocates must be extraordinary and exceptional. The Panel was concerned
that the PV case had far-reaching and complicated implications, and requested
the Administration and the Bar to give further thoughts to the various issues
raised by members at the meeting.

Lastly, I would like to report that the Panel welcomed the Administration's
decision to introduce the Pilot Scheme on Mediation of Legally Aided
Matrimonial Cases. The Panel noted that the Scheme would last for one year
and the evaluation of the Scheme would be completed by the first quarter of
2007. The Administration had assured the Panel that mediation would not be
imposed against the will of legally aided applicants as a condition for the grant of
legal aid for initiating court procedures.

Madam President, these are my short remarks on the report.
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| would like to take this opportunity to thank members of the Panel for
their contribution and to put on the record my warm appreciation for the able and
unfailing support given by the Legislative Council Secretariat throughout. | am
sure members of the Panel would join me in this. Thank you.
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Report of the Panel on Financial Affairs 2004/2005

MR BERNARD CHAN: Madam President, in my capacity as Chairman of the
Panel on Financial Affairs (the Panel), | present the report on the work of the
Panel from October 2004 to June 2005. | now address the Council on the major
issues covered by the report.

On Hong Kong's overall economic situation, the Panel was pleased to
know that the Hong Kong economy was back on an upswing and the
Government's fiscal position had improved. Members were however
concerned that the majority of the people in Hong Kong were not able to benefit
from the economic recovery. They urged the Administration to address the
acute problem of the widened gap between the rich and the poor, and the
unemployment problem of aged workers, workers with low education attainment
and construction workers. Members also requested the Financial Secretary to
consider transferring part of the accumulated surplus of the Exchange Fund to
the general revenue so as to meet the government expenditure and to finance new
initiatives for improving the livelihood of the general public. Noting that the
Financial Secretary did not consider it necessary to contemplate making such a
transfer, Members urged the Financial Secretary to reconsider the issue, taking
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into account the motion passed by the Council on 1 June 2005 urging the
Government to, among other things, review the existing methodology for sharing
the Exchange Fund's investment incomes between the Government and the Hong
Kong Monetary Authority and to allocate more investment income of the
Exchange Fund to the Government.

On management of public finance, the Panel conducted a research on the
management of government investment incomes. Having examined the
research report, Members considered that the Administration should put in place
a proper mechanism to govern the dividend payout policy of public corporations.
The mechanism should cover the circumstances under which the dividends
payable to the Government should be paid or waived. Moreover, the
Administration should strengthen the role of public officers appointed to public
corporations in ensuring the protection of government investment interests. In
examining the research report, Members also expressed concern on related
Issues, in particular the impact of land grant policy on government revenue, and
the principle adopted in the assessment of land premium. Given that land and
revenue generated from its sale were important sources of income for the
Government, Members urged the Administration to ensure the effective use of
the limited land resources and that its land grant policy was able to safeguard
public interest and maximize financial gains for the community.

On budget-related proposals, the Panel followed up three proposals
mentioned by the Financial Secretary in his 2004-05 or 2005-06 Budget speech.
On the proposed new Personalized Vehicle Registration Marks Scheme,
Members expressed various concerns about the proposed scheme, particularly
about its cost-effectiveness, and its impact on the income of the Lotteries Fund,
law enforcement and intellectual property rights. As regards the proposals on
abolition of estate duty and exemption of offshore funds from profits tax, some
Members were concerned that these two proposals would only benefit the middle
and the wealthy classes. When the Panel was consulted on the proposal on
exemption of offshore funds from profits tax, Members requested the
Administration to quantify the economic benefits of the proposal and set out the
financial implications of the proposal, including the estimated amount of tax
revenue foregone. Members also expressed concern about the Administration's
proposal to apply the proposed exemption with retrospective effect to the year of
assessment commencing on 1 April 1996. The Administration undertook to
take into account Members' views in finalizing the details of the proposal.
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The Panel continued to monitor the progress of various initiatives for
enhancing corporate governance and examined three proposals put forward by
the Administration. On the initiative to enhance the regulation of listing, the
Panel supported the proposal to amend the Securities and Futures Ordinance to
give statutory backing to major listing requirements. However, some Members
expressed reservations on the need and merits of the proposal of empowering the
Securities and Futures Commission (SFC) to impose civil fines on issuers and
directors for breaches of the statutory listing rules. On the proposal of splitting
the chairman post of the SFC into a non-executive chairman post and a chief
executive officer post to improve the SFC's governance structure, some
Members supported the proposal in principle while some did not support, and
some expressed reservations on the proposal. As regards the proposal of
establishing the Financial Reporting Council (FRC), a great majority of
Members indicated their support for the proposal in principle for enhancing the
oversight of the public interest activities of auditors and the transparency of the
self-regulatory regime of the accounting profession. Some Members however
expressed concern about the proposal, in particular, the possible overlap of
investigatory functions of the FRC, the Hong Kong Institute of Certified Public
Accountants and the SFC, and whether the function of the FRC should be purely
investigatory. The Panel requested the Administration to explore how these
concerns could be addressed.

On the regulation of the banking sector, the Panel supported the
implementation of the New Basel Capital Accord in Hong Kong for improving
risk management of banks and keeping in pace with international developments.
On the other hand, in examining the policy issues arising from the destruction of
rented safe deposit boxes by DBS Bank (Hong Kong) Limited, the Panel noted
that banks providing safe deposit box service generally included an exemption of
liability clause in their contract with customers. Some of these clauses
purported to exclude or restrict a bank's liability even in the case of loss or
damages caused by negligence of the bank or its staff. Members queried
whether the exemption of liability clause had breached the Code of Banking
Practice (the Code). The Panel was pleased to note that all relevant authorized
institutions had conducted a comprehensive review of the terms and conditions
for safe deposit service and other banking services to ensure that they were
consistent with the Code.
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On investor protection, the Panel followed up the outcome of the public
consultation exercise conducted by the SFC on the enhanced regulatory measures
on securities margin finance providers. Given that the practice of pooling and
repledging of non-borrowing clients' collateral was unfair to clients and
infringed their rights, Members urged that the Administration and the SFC
should work out a concrete timetable for abolishing such a practice and achieving
complete segregation of borrowing and non-borrowing margin clients® collateral.
The Administration and the SFC were invited to report progress to the Panel
before the end of 2005. As regards the SFC's review of the level and funding
of the Investor Compensation Fund (the Fund), some Members expressed
support for the proposal to introduce an automatic levy triggering mechanism in
order to increase transparency of the operation of the Fund, and the proposal to
suspend the levies if the net asset value of the Fund exceeded $1.4 billion.
Following public consultation, the Administration has tabled the relevant
amendment rules at the Legislative Council today.

Thank you, Madam President.
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Report of the Panel on Economic Services 2004/2005

MR JAMES TIEN: Madam President, as Chairman of the Panel on Economic
Services (the Panel), | would like to report on the major work of the Panel during
the 2004-05 Legislative Session. As the report already gives a detailed account
of our work, | would only highlight a few points here.

During the Session, we had kept various major tourism infrastructure
projects under periodic review. The Hong Kong Disneyland (hereinafter
known as "the park™) will be opened in September this year. To ensure the
smooth commissioning of the park, we called on the Administration to draw up
contingency plans and keep in view the preparation and operation of the phased
opening of the park and the corresponding public communication plan, and make
necessary adjustments as necessary.

Whilst we were in support of the Administration’s initiative to develop a
heritage tourism facility at the Central Police Station Compound, we were
concerned about the potential conflict between the preservation requirements and
commercial viability of the project. We urged the Administration to work out a
mode of operation which would be both financially sustainable and beneficial to
the community. In the meantime, the Administration should also ensure the
sustainable development and proper conservation of the Compound.

During the Session, we had also reviewed with the Administration the
progress of the Ngong Ping Skyrail, and made various suggestions to improve
the design of the open plaza development at the existing Tsim Sha Tsui Star
Ferry Pier, and the improvement schemes in the Peak. We were also briefed on
the proposed redevelopment of Ocean Park.

On tourism promotion, we were concerned about the work of the Hong
Kong Tourism Board. We asked the Administration to ensure that the work and
spending of the Board would be value for money and that an effective mechanism
was in place to monitor its expenditure to safeguard public interest.

Regarding protection for outbound travellers, we were gravely concerned
about the safety of and insurance for tour groups and had reviewed with the
Administration and the Travel Industry Council of Hong Kong measures to
reduce operational risks and enhance protection for outbound travellers.
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Electricity tariff was high on the agenda of the Panel. The 6.5% increase
in average net tariff by Hongkong Electric Company Limited (HEC) and the
cancellation of tariff rebate by CLP Power Hong Kong Limited (CLP) for 2005
had aroused much public concern. We considered that the permitted rate of
return as stipulated in the Scheme of Control Agreements signed between the
Government and the two power companies were too high in present-day
economic climate. Given that HEC and CLP were earning huge profits over the
years and that a majority of the general public had not yet benefited from the
recovery of the local economy, we took the view that the proposed tariff
adjustments by the two power companies for 2005 would adversely affect the
economy and add to the financial burden of the consuming public and the
business sectors. In December 2004, the Panel passed a motion strongly
opposing the respective proposals of CLP and HEC to stop offering tariff rebates
and raise electricity tariff in 2005, and urging the Government to expeditiously
launch a consultation exercise on the development of the electricity market in
2008.

In February 2005, the Administration started a public consultation on
options for future development of the electricity market after the expiry of the
current Scheme of Control Agreements in 2008. We called on the
Administration to take into account a number of principles in deciding on the
way forward for the future development of the electricity market. These
included the need to ensure the stability, safety and reliability of electricity
supply at reasonable prices, the provision of a transparent and flexible regulatory
framework to cope with changes in circumstances, the wider use of renewable
energy and reduction of emissions of pollutants in the generation of electricity,
and the implementation of power interconnection to enhance competition. We
would continue to discuss with the Administration issues relating to the future
development of the electricity market in Hong Kong.

There were also allegations that the adjustments of local oil product prices
were always quick in going up but slow in coming down and that the pace of
price adjustments by various oil companies tended to be synchronized, while
product pump prices often failed to truly reflect import costs. During the
Session, we met with the major oil companies in Hong Kong to exchange views
on the related issues. We also requested the Administration to take heed of any
unfair mode of competition that might emerge in the local oil market, and
monitor closely the situation with a view to increasing competition in the oil
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industries and enhancing the transparency of product prices, thereby
safeguarding commercial clients and the public against high oil prices.

On heliport development, we had expressed reservation about the
Administration's plan to designate a permanent domestic heliport along the
waterfront in front of the Western Park Sports Centre in Sheung Wan. Apart
from adverse noise impact, the proposed heliport in Sheung Wan would also
occupy valuable waterfront space and was not accepted by heliport operators
either. As an alternative, we requested the Administration to further examine
the feasibility of the shared-use of the proposed government helipad at the Hong
Kong Convention and Exhibition Centre with these commercial operators.

Facing competition from other ports in the region, we considered it
necessary for the Administration to introduce measures to improve inland
connectivity and reduce cross-boundary trucking costs so as to capture more
cargo sources in the region. There was also a need to increase the transparency
of the mechanism for determining terminal handling charges.

Madam President, these briefly outline the work of the Panel during the
Session.  And I, as Chairman, would also like to thank all members of the Panel
and the Secretariat for their support during the past year. Thank you.
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Report of the Panel on Environmental Affairs 2004/2005

MISS CHOY SO-YUK: Madam President, as Chairman of the Panel on
Environmental Affairs (the Panel), | wish to report on the work of the Panel
during the 2004-2005 Legislative Council Session.

Sewage treatment remained high on the agenda of the Panel. In view of
the uncertainties about the future population build-up in the harbour area, the
high cost and additional land requirement for the biological treatment plant and
the water quality to be achieved through the provision of chemical treatment and
disinfection for the whole harbour catchment, the Panel generally agreed to the
Administration's approach of implementing the Harbour Area Treatment Scheme
Stage Two in two phases. The first phase would involve the collection and
treatment of the remaining sewage from the northern and western Hong Kong
while the second phase would involve the building of a new biological treatment
plant. The Panel had no objection to the proposed first phase but was
concerned about the efficacy and worthiness of the second phase given the
substantial investment involved, and the fact that a large proportion of pollution
was coming from the Pearl River Delta Region. As the need for the second
phase would be reviewed in 2010, the Administration was urged to advise on the
criteria and parameters to be adopted in the review.

On air quality, the Panel noted that the deteriorating air quality in Hong
Kong was not only attributed to roadside pollution caused by local vehicles but
also to regional air pollution as a result of the rapid economic and industrial
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development in the Pearl River Delta Region. Given that regional air pollution
could not be resolved by Hong Kong alone, the Panel considered it necessary for
the Administration to closely monitor the progress of the Pearl River Delta Air
Quality Management Plan drawn up in collaboration with the Guangdong
Provincial Government to ensure that the emission reduction targets could be
achieved.

As emission from power plants was a major source of air pollution, the
Panel held the view that the two local power companies should endeavour to
control emission as part of their social and corporate responsibility. To reduce
emission from power plants from the regional perspective, the Panel supported
the early implementation of the proposed emissions trading pilot scheme
covering power plants in Hong Kong and Guangdong. The Administration was
also urged to examine the feasibility of introducing renewable energy on a larger
scale in Hong Kong through joint ventures with counterparts in the Mainland.

As regards waste management, the Panel noted that the construction waste
disposal charging scheme, which aimed to provide an economic incentive for
developers and construction contractors to reduce construction and demolition
waste, would be implemented in the summer of 2005. There was however
concern that the charging scheme might not be able to curb the problem of
fly-tipping on agricultural land by unscrupulous developers and contractors,
particularly if some landowners allowed disposal of construction waste on their
agricultural land under the disguise of land filling for profiteering. The
Administration was therefore urged to set out clear guidelines to differentiate
between land filling and fly-tipping activities in order to plug the loophole.

The substantial amount of municipal solid waste generated every day was
another cause of concern for the Panel. While agreeing to the adoption of a
three-pronged waste management strategy to prevent the production of waste, to
recover waste materials and dispose of unrecyclable waste, the Panel noted with
concern that the Administration’s focus seemed more on waste disposal than
recovery. In this connection, the Panel passed a motion urging the
Administration to include in parallel in the upcoming strategy document on
municipal solid waste a holistic and comprehensive plan, targets and timeframes
for measures on waste avoidance and minimization; recovery, recycling and
reuse, as well as bulk reduction and disposal of unrecyclable waste.
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To promote the growth of the waste recycling and environmental industry
in Hong Kong, the Panel generally supported the establishment of the EcoPark.
However, concern was raised on the proposed modus operandi whereby the
operation and management of the EcoPark would be entrusted to an operator
through leasing or licensing by way of open tender. The Panel cautioned that
the operator might tend to recruit anchor tenants with a view to profiteering,
thereby affecting the opportunity of small local recyclers.

The Panel also examined other issues, such as the staffing arrangement of
the Environment, Transport and Works Bureau, the engagement process in
building a sustainable development strategy for Hong Kong, noise pollution,
nature conservation policy as well as related financial and legislative proposals.
For details of these areas of work of the Panel, Members may wish to refer to the
report. Madam President, | would like to express my sincere gratitude to Panel
members and the Secretariat for their unfailing support over the past year.
Thank you.
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Migratory Birds Spreading Avian Flu
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Impact of Magnetic Fields on Human Health
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HEEFEHREFESE
Promoting Use of e-Certs

12. DR DAVID LI: Madam President, in reply to my question at the Council
meeting on 2 June 2004, the Secretary for Commerce, Industry and Technology
said that, as at 15 May 2004, 310 000 smart identity (ID) cards with the digital
certificates (e-Certs) embedded had been issued. In reply to another question
on 25 May 2005, he had advised that the Government would strengthen its
promotion efforts to encourage the business community and the general public to
use and adopt the e-Certs. In this connection, will the Government inform this
Council:

(@) among the aforesaid 310 000 holders of smart ID cards embedded
with e-Certs, of the number of those who paid the prescribed fee of
$50 to renew the e-Certs upon expiry of the one-year free period;

(b)  whether the strengthening of its promotion efforts will incur
additional expenditure and manpower resources; if so, of the
details;
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(d)

of the projected and actual up-to-date acquisition cost per paid
e-Cert subscriber incurred by the Hongkong Post of e-Certs under
the smart ID card replacement exercise; and

whether it has conducted regular reviews on the competitive edge,
as far as ID authentication is concerned, of the embedded e-Certs
over other new and competing technologies and commercial
applications; if so, of the results of such reviews; if not, the reasons
for that?

SECRETARY FOR COMMERCE, INDUSTRY AND TECHNOLOGY:
Madam President, my reply to Dr the Honourable David LI's question is as

follows:

(a)

Following the launch of the e-Certs embedded in smart ID card
programme in June 2003, a critical mass of e-Cert holders is being
created, and more e-business applications which make use of
e-Certs have been or are being developed. To enable more e-Cert
holders to benefit from the new e-business applications and services,
in particular the use of e-Certs for two-factor authentication in
e-banking, we decided in June 2004 to extend the period of free use
of e-Certs embedded in smart ID cards for a second year. Those
who benefited from this offer include the 310 000 holders of e-Certs
in smart ID cards issued between 23 June 2003 and 15 May 2004.
Subsequently, we decided to launch a new promotion programme in
June 2005 to promote the use of e-Certs in e-banking and other
e-commerce applications. To enable all existing holders of e-Certs
in smart ID cards to benefit from this promotion programme, we
decided to further extend the period of free use of their e-Certs up to
31 March 2006. In other words, the need for the 310 000 e-Cert
holders referred to in the question to pay the $50 fee to renew the
e-Certs embedded in their smart ID cards will not arise until the end
of the free use period on 31 March 2006.
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(b)

(d)

The new e-Certs usage promotion programme, launched in
June 2005, is estimated to cost about $10 million. The expenditure
covers mainly the purchase of smart card readers and cash coupons,
which will be offered to e-Cert holders as incentives to encourage
them to use their e-Certs in e-banking and other e-commerce
applications.  The Hong Kong Post Certification Authority
(HKPCA) will not recruit additional staff to implement the
programme.

Since the period of free use of e-Certs embedded in smart ID cards
has been extended to March 2006, there are at present no
fee-paying holders of e-Certs embedded in smart ID cards. It is
thus not possible to calculate the acquisition cost per fee-paying
e-Cert subscriber incurred by the HKPCA under the smart ID card
replacement exercise at this stage. For Members" reference, we
have spent a total of about $64 million so far on the e-Certs
embedded in smart ID card programme (including the costs of
system upgrading, establishment of user interface, promotional
activities and operation of service counters in smart ID card
centres); and 944 000 e-Certs have been issued under this
programme as at 31 May 2005. As the abovementioned
expenditure is largely a fixed cost, the acquisition cost per
fee-paying e-Cert holder under the smart ID card replacement
programme will to a large extent depend on the number of smart ID
card holders renewing their e-Certs upon expiry of the free use
period in March 2006.

The Government has been closely monitoring the industry and the
technological developments in respect of ID management and
electronic authentication. While other authentication applications
are available in the market, the public key technology deployed in
the production and use of e-Certs remains the most mature
technology available which can address all the security issues
concerning  authentication,  confidentiality, integrity and
non-repudiation. We will continue to monitor the developments on
this front.
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Employment Statistics
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2004 F# MR~ B

(AN B, 45 9 W 22 2

JRA Az

T ==

DA 35 NIFRYBLZE A L)
Number of employed persons (excluding unpaid family workers, foreign domestic helpers and
employed persons working less than 35 hours owing to vacation/holidays during the seven
days before enumeration) by sex, hours of work during the seven days before enumeration
and monthly employment earnings in 2004

ATHT 7 RAH TAE R O & H gt S 00 A & 0 1Y
w3 N L #H
B~ INEE R BE R T e R R £ A EHRT 7 RN TAE

WEfET 7 A A AEHFEFERA (HETT )
HI L FHF# Monthly employment earnings (HK$)
ek Hours of work . _
. 18EL L HE
Sex during the seven 3, 000~ 5, 000~ 7,500~
<3, 000 10,000 or Total
days before 4, 999 7, 499 9, 999
. over
enumeration
z <35 63 600 33 300 13 100 4 800 12 000] 126 700
Female 35-49 12 000 55 400 130 200 |[121 600 369 500| 688 700
50-59 1 500 14 900 49 900 35 000 96 400| 197 800
60 B¢ LA E
3 400 19 200 74 300 30 800 49 100| 176 700
60 or over
/NG
80 500 |122 700 [267 500 [192 200 527 0001(1 190 000
Sub-total
=) <35 31 600 28 000 28 700 14 200 15 200 117 800
Male 35-49 12 700 32 500 [121 700 |148 500 541 100| 856 400
50-59 2 100 8 900 45 100 63 400 211 100] 330 700
60 8¢ LA E
5 600 12 800 99 300 84 200 214 100] 416 000
60 or over
/NG
52 000 82 200 [294 800 [310 300 981 50011 720 800
Sub-total
Ha & ik <35 95 200 61 300 41 800 19 000 27 200| 244 500
Both sexes |35-49 24 600 87 900 [251 900 [270 100 910 50011 545 000
50-59 3 600 23 900 95 000 98 400 307 600] 528 500
60 8¢ LA E
9 000 31 900 173 600 |[115 000 263 200] 592 700
60 or over
ST
Total 132 500 | 204 900 | 562 400 | 502 500 |1 508 500({2 910 700
otal

AERE PO GL R A - BT 0 RS R M) BE BE AR EREE H A -

Note : Numbers may not add up to the totals owing to rounding.

BRI : 2004 FFE —-FEBNFETH "HFEEFRAHE
Source : General Household Survey for 1st quarter to 4th quarter 2004.
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Inadequate Public Out-patient Service
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Financial Support for Single-Parent Families
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Feasibility Study on Electronic Road Pricing

19. DR KWOK KA-KI: Madam President, will the Government inform this
Council:
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(b)

(©)

of the length of time taken by the consultant commissioned by the
Government in March 1997 to conduct the Feasibility Study on
Electronic Road Pricing (the Study);

of the details of the submissions, information and materials (other
than the study findings) given to the Administration by the consultant
regarding the Study above; and

whether the amount paid to the consultant for the entire Study was in
the region of $90 million; if not, of the amount involved?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS:
Madam President,

(a)

The Study was commissioned in March 1997 and the Final Report
of the Study was released in April 2001.

(b) The consultants assessed the need for Electronic Road Pricing (ERP)

in Hong Kong, considered alternatives to ERP to manage traffic
growth, developed transport models, carried out field trials of the
preferred technology options, investigated conceptual and system
design issues, and made recommendations on the implementation of
ERP.

(c) The total expenditure for the Study, including the field trials, was
$75 million.
EEETRLEANEEESR

Concessions on Ticket Prices for Hongkong Disneyland
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BILL 2005

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Deputy, | move that the Revenue (Profits Tax Exemption for Offshore
Funds) Bill 2005 (the Bill) be read the Second time.

The objective of the Bill is to amend the Inland Revenue Ordinance to
implement the proposal to exempt offshore funds from profits tax.
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The financial services industry is playing an increasingly important role in
our economy, contributing to over 13% of our GDP. We must maintain and
further strengthen our competitiveness as an international financial centre.
According to the Securities and Futures Commission, 63%, or $1,860 billion of
the total assets in the fund management business in 2003 were sourced from
overseas investors.

However, Hong Kong is facing keen competition from other major
international financial centres in attracting foreign investments. In terms of tax
treatment for offshore funds, major financial centres including New York and
London as well as the other major player in the region, Singapore, all exempt
offshore funds from taxation. While in Hong Kong, currently under the Inland
Revenue Ordinance, any person deriving trading profits from securities
transactions carried out in Hong Kong is liable to pay profits tax regardless of his
residence. The industry has expressed the view that due to keen international
competition, it is vital for Hong Kong to provide profits tax exemption to
offshore funds as with other major financial centres, as otherwise some of the
offshore funds may relocate away from Hong Kong, leading to loss of market
liquidity and a negative read-across impact on the other financial services,
including downstream services such as those provided by brokers, accountants,
bankers and lawyers.

To reinforce the status of Hong Kong as an international financial centre
and enhance our competitiveness vis-a-vis other international financial centres,
the Government proposed in the 2003-04 Budget to exempt offshore funds from
profits tax.

Under the proposal in the Bill, offshore funds, which can be non-resident
individuals, partnerships, trustees of trust estates or corporations administering a
fund, are exempt from tax in respect of profits derived from dealings in securities,
dealings in futures contracts and leveraged foreign exchange trading in Hong
Kong which are carried out by specified persons such as corporations and
authorized financial institutions licensed or registered under the Securities and
Futures Ordinance.

To prevent abuse or round-tripping by local funds disguised as offshore
funds seeking to take advantage of the exemption, we propose to introduce, as a
deterrent measure, specific anti-avoidance provisions to deem a resident holding
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a beneficial interest in a tax-exempt offshore fund to have derived assessable
profits in respect of profits earned by such offshore fund in Hong Kong. These
deeming provisions will not apply if the offshore fund is bona fide widely held.
Considering that a resident may have difficulty in obtaining information from an
offshore fund in which he only holds a small percentage of the beneficial interest,
the deeming provisions would also not apply if the resident, alone or with his
associates, holds less than 30% of the offshore fund unless such offshore fund is
his associate. The effect of the deeming provisions is merely to recoup the tax
amount in the hands of residents holding substantial interests in the offshore
funds which would become tax-exempt under the proposal.

We have conducted two rounds of consultation with the industry,
interested parties and the public in 2004 and 2005 on the approach to effecting
the proposed profits tax exemption for offshore funds. Respondents generally
consider that our proposed approach is the correct one.

We propose that the exemption provisions should apply with retrospective
effect to the year of assessment commencing on 1 April 1996. The
retrospective effect is required to provide legal certainty on the tax liability of
offshore funds in respect of past years, which is much called for by the industry,
while not having much adverse effect on the revenue position. We understand
from the market that, in the absence of the retrospective provisions, there would
be huge problems for offshore funds to finalize their tax liabilities for past years.
There have been precedents in which legislative amendments for implementing
tax concession measures have taken retrospective effect.

On the other hand, the deeming provisions would apply upon enactment of
the Bill.

If the proposal is implemented, Hong Kong's tax treatment for offshore
funds will be on a par with, or even more favourable than, other international
financial centres such as the United States, the United Kingdom and Singapore.
The proposed exemption would help to attract new offshore funds to Hong Kong
and to encourage existing ones too to invest here. Anchoring offshore funds in
Hong Kong markets could also help maintain international expertise, promote
new products, and further develop the local fund management industry. The
proposal would lead to an increase in market liquidity and employment
opportunities in the financial services and related sectors.
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113
| hope Members will support the Bill.
Thank you, Madam Deputy.
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(2004 FHEE (5T ) IRBIESE)
BANKRUPTCY (AMENDMENT) BILL 2004

TREEATHN 20060 F10 13 HBZENEANER_FERE
Resumption of debate on Second Reading which was moved on 13 October
2004
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MISS TAM HEUNG-MAN: Madam Deputy, in my capacity as Chairperson of
the Bills Committee on Bankruptcy (Amendment) Bill 2004 (the Bills
Committee), | now address the Council on the major issues deliberated by the
Bills Committee.

The Bankruptcy (Amendment) Bill 2004 (the Bill) seeks to empower the
Official Receiver to outsource bankruptcy cases to private-sector insolvency
practitioners (PIPs) when he considers that the value of the property of the
bankrupt is unlikely to exceed $200,000 (that is, summary bankruptcy cases).
While the Bills Committee has no objection in principle to this proposal, it
stresses the importance for the Administration to ensure the quality of service to
be provided by PIPs and that the outsourcing scheme is financially viable,
cost-effective and transparent. In this connection, the Bills Committee has
examined the Bill and the relevant policy issues in detail. | shall now focus my
speech on the major issues.

On the scope of the outsourcing scheme, the Bills Committee considers it
necessary for the Administration to set out clearly its policy intent that the Bill
will enable only the outsourcing of debtor-petition summary bankruptcy cases
(and not creditor-petition summary bankruptcy cases) to PIPs. The
Administration accepts the Bills Committee’s view and agrees to move a
Committee stage amendment (CSA) to clause 3 accordingly.

The Bills Committee notes that the Administration intends to outsource
summary bankruptcy cases to PIPs by way of open tender, and initially offer a
one-year contract to the successful tenderers. The cases will be allocated in
batches so that PIPs can achieve economies of scale. PIPs must meet a number



rE — 2005F 7 A 6 H
116 LEGISLATIVE COUNCIL — 6 July 2005

of pre-qualification criteria before they are able to be qualified as a tenderer.
The criteria will be similar to those adopted for the current scheme for
outsourcing summary liquidation cases, including the criteria that they should
have a certain number of years of post-qualification experience and a minimum
number of professional or chargeable hours in respect of insolvency work, and
that they should be a member of the specified professional body, that is, Hong
Kong Institute of Certified Public Accountants, The Law Society of Hong Kong
or Hong Kong Institute of Company Secretaries (HKICS). Having met the
pre-qualification requirements, tenders would be assessed primarily on the basis
of tender prices, subject to other considerations such as the track record of the
tenderers in providing the services.

To ensure the quality of service of PIPs and enhance the transparency of
the outsourcing scheme, the Bills Committee considers that the detailed
qualification criteria for appointment as provisional trustees for summary
bankruptcy cases should be set out in the tender documents, and the basic
qualification criteria in subsidiary legislation. The Administration accepts the
Bills Committee's view and proposes CSAs to clause 3 and a CSA to add the new
clause 46A. The major change is the addition of the new Schedule 3 to the
Bankruptcy Ordinance to provide that to qualify for appointment as provisional
trustee under section 12(1A) of the Ordinance, a person shall:

(a) be either a certified public accountant within the meaning of section
2 of the Professional Accountants Ordinance; a solicitor within the
meaning of section 2(1) of the Legal Practitioners Ordinance; or a
current member of HKICS; and

(b) satisfy any reasonable conditions that the Official Receiver may
impose and has made accessible to the public.

Members support the proposed CSAs but express concern about the scope
of the term "reasonable conditions" referred to in the proposed new Schedule 3.
To address this concern, the Administration undertakes that the Secretary for
Financial Services and the Treasury (the Secretary) will highlight in his speech
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during the resumption of the Second Reading debate on the Bill it is the
Administration's policy intent that the "reasonable conditions™ which the Official
Receiver may impose on a person for appointment as a provisional trustee are
those conditions to be set out in the tender document for outsourcing summary
bankruptcy cases, including the detailed qualification criteria that the person
should have a certain number of years of post-qualification experience and a
minimum number of professional or chargeable hours in respect of insolvency
work.

The Bills Committee also considers it essential for the Administration to
put in place appropriate measures to ensure that PIPs will perform their duties
and exercise their powers in a reasonable and consistent manner and to
strengthen the monitoring of PIPs" performance. The Administration points out
that statutory and non-statutory measures are in place for this purpose.
Moreover, in order to assist PIPs in handling the outsourced bankruptcy case, the
Official Receiver's Office (ORO) will conduct briefings for the successful
tenderers and provide them with the ORO's relevant forms and guidelines. To
further strengthen the monitoring of the work of PIPs, members put forward two
suggestions.  First, it should be specified in the outsourced contract that PIPs,
in handling outsourced summary bankruptcy cases, are required to observe the
statutory and non-statutory requirements, including the requirements that they
should avoid conflict of interests with, and should not accept advantages from,
the bankrupt. Secondly, random audit on a fixed percentage of the outsourced
cases should be conducted. The Administration accepts these two suggestions
and agrees that these undertakings will be included in the Secretary's speech
during the resumption of the Second Reading debate on the Bill. The Secretary
will also specify in his speech the expected percentage of the outsourced cases in
respect of which random audit is to be conducted.

On the remuneration of PIPs, the Bill provides that the remuneration of
PIPs acting as provisional trustees and first trustees for summary bankruptcy
cases shall be fixed by the Official Receiver in accordance with a scale of fees or
on such other basis as the Official Receiver may from time to time approve in
writing.  Given that this proposed arrangement would give rise to uncertainty of
the level of remuneration of PIPs, members suggest that consideration be given
to set a fixed level of remuneration for provisional trustees or trustees so as to
encourage competent PIPs to participate in the outsourcing scheme. The
Administration however does not consider it appropriate to set any fixed level of
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remuneration for all PIPs, as there are no comparable benchmarks. In the
Administration's view, this option may also hinder market competition, thus
undermining the benefits of outsourcing.

The Bills Committee has deliberated at length the proposed amendments to
the priority of payment of costs and charges out of a bankrupt's assets set out in
section 37(1) of the Bankruptcy Ordinance. Members express grave concern
that among the nine items set out in the proposed section 37(1), the necessary
disbursements and remuneration of PIPs are accorded almost the lowest priority
for payment. Given that in the great majority of self-petition bankruptcy cases,
the bankrupts have very little assets and incomes, or no assets and no income at
all, the debtor-deposit of $8,650 may be the only sum of money available for
payment of the costs and charges under the proposed section 37(1). The Bills
Committee and some organizations which have submitted views on the Bill are
concerned that under the proposed order of priority of payment, there is little
chance for PIPs to be paid their remunerations and recover their necessary
disbursements. This may discourage competent PIPs from participating in the
outsourcing scheme or result in a situation where the quality of service provided
by PIPs in handling the outsourced cases would be compromised because of
insufficient funding.

The Administration however points out that some of the items in the
proposed section 37(1) would not or would rarely be applicable to summary
debtor-petition bankruptcy cases. It estimates that in a typical bankruptcy case,
between $4,150 and $5,750 from the debtor-deposit would be available for
payment of PIP's remuneration and the costs of the person properly employed by
PIP, even without additional asset realized and without income contribution
made by the bankrupt. The Administration believes that there would be
sufficient interest from PIPs in participating in the outsourcing scheme.

The Bills Committee considers that the Administration's estimate may be
too optimistic and urges that the priority of payment of the necessary
disbursements, costs and remuneration of PIPs for summary bankruptcy cases be
elevated. The Administration explains that the proposed order of priority is
consistent with that under Rule 179(1) of the Companies (Winding-up) Rules for
payments in liquidation cases, which is applicable to both summary and
non-summary cases. This Rule has been operating smoothly and is considered
to have struck a proper balance among the interests of relevant stakeholders.
The Administration considers it appropriate to adopt the same approach for
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bankruptcy cases. However, given that bankruptcy cases and company
liquidation cases are different in nature, and that some of the items in the
proposed section 37(1) would not or would rarely be applicable to summary
debtor-petition  bankruptcy cases, the Bills Committee requests the
Administration to review whether it is appropriate to maintain its original
proposal of bringing the order of priority in section 37(1) of the Bankruptcy
Ordinance in line with Rule 179(1) of the Companies (Winding-up) Rules.
Upon review, the Administration considers that its original proposal should be
maintained for ensuring a consistent approach in the whole insolvency regime.

Nevertheless, to address the Bills Committee's concern, the
Administration proposes to amend the proposed new section 85A(3) of the
Bankruptcy Ordinance to the effect that in an outsourced bankruptcy case, where
the PIP concerned "acts without remuneration”, he or the Official Receiver may
make an application to the Court and the Court may approve the necessary
disbursements incurred by the PIP in the course of the administration of the
estate to be paid out of the bankrupt's estate. In this case, the order of priority
set out in section 37(1) would be subject to any court order in this regard.
While members have no objection to the Administration's proposal, they are
concerned that the proposed formulation "acts without remuneration" is unclear
and may be subject to different interpretation by the Court. The Administration
accepts members" suggestion of replacing the proposed formulation by "has not
received any remuneration".

The Bills Committee has also examined the staffing implications of the
outsourcing proposal. Members noted that after the implementation of the
outsourcing proposal, there would be up to 45 posts of the ORO for possible
redeployment or deletion. Out of the 45 posts, 17 are planned for deletion.
While some staff will be redeployed to take up the role of monitoring PIPs in the
outsourced cases, some will be redeployed to deal with other duties, such as
enhancing the role of the ORO as a regulator of the insolvency scheme. To
facilitate the redeployment plan, the ORO will provide necessary training for the
staff concerned. The Administration confirms that staff in the ORO has been
informed about the outsourcing proposal, and that the Association of Insolvency
Officers welcomes the proposal.

At the request of the Bills Committee, the Administration undertakes that
it will review the outsourcing scheme after the implementation of the scheme and
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report the outcome of the review to the Legislative Council. The Secretary will
indicate, in his speech during the resumption of the Second Reading debate on
the Bill, when the review will be conducted.

Madam President, the Bills Committee supports the resumption of the
Second Reading debate on the Bill.

Thank you.
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Council then resumed.
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REZEE_EBR®
Resumption of Second Reading Debate on Bills

EE AGBEWRE (2005 FRTE (BE]) BROIEE ) (W _#kH -

(2005 FERI1THE (1B5T ) FHEZX )
BANKING (AMENDMENT) BILL 2005

MERWATHN 2006 F4 A 6 HEIBWEGAER_BERE
Resumption of debate on Second Reading which was moved on 6 April 2005

IR FRLLAGIEENZEGT IR MEERERN N ZETHE BRI EE
& MAgHS -

MR JEFFREY LAM: Madam President, in my capacity as Chairman of the
Bills Committee on Banking (Amendment) Bill 2005, | would like to report on
the deliberations of the Bills Committee.

The principal object of the Banking (Amendment) Bill 2005 (the Bill) is to
amend the Banking Ordinance to provide a framework for incorporating the
revised capital adequacy framework under Basel I1.

Basel Il, or the New Capital Accord, has been on the minds of central
bank governors and regulators for several years. It is based on three mutually
reinforcing pillars.

The first pillar aligns the minimum capital requirements more closely to
banks" actual underlying risks. Qualifying banks will rely partly on their own
measures of those risks, a rule that helps to create economic incentives for banks
to improve those measures.

The second pillar refers to the supervisory review process. Each bank is
required to assess the full range of risks and establish internal processes to assess
its own capital adequacy on the basis of a thorough evaluation of all risks to
which it is exposed. Banks are expected to hold capital above the regulatory
minimum and supervisors must intervene at an early stage if capital levels
became insufficient.
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The third pillar aims to bolster market discipline through public disclosure.
Each bank would be required to disclose publicly key information on its capital,
risk exposures and risk assessment and management.

The proposed amendments to the Banking Ordinance for the purpose of
implementing Basel 11 in Hong Kong basically relate to two major areas, namely
capital adequacy ratio of authorized institutions and enhancement of the existing
financial disclosure regime applicable to authorized institutions. However, the
Bill does not contain any substantive rules of Basel Il.

We notice that the current framework for regulating and measuring
authorized institutions" capital adequacy ratios is embodied in Part 17 of and the
Third Schedule to the Banking Ordinance. As the proposed implementation of
Basel Il would involve a significantly more sophisticated approach to the
calculation of capital adequacy ratio as compared with the present regime in the
Banking Ordinance, the Hong Kong Monetary Authority proposes to adopt a rule
making approach to save the ongoing need to update the regime in keeping up
with industry developments and international practices. To this effect, clause 2
of the Bill provides for the Monetary Authority to make rules prescribing public
disclosure requirements for authorized institutions on their financial affairs
including capital adequacy ratio (Disclosure Rules); and clause 4 of the Bill
provides for the Monetary Authority to make rules prescribing the manner of
calculation of the capital adequacy ratio of authorized institutions (Capital
Rules).

Regarding the Capital Rules and Disclosure Rules to be promulgated, we
understand that they are subsidiary legislation subject to negative vetting by the
Legislative Council, although it has not been stated in the Bill. We also note
that the Bill also proposes to amend section 7(3) of the Banking Ordinance to
allow the Monetary Authority to issue guidelines indicating the manner in which
he proposes to exercise functions conferred on him under these Rules. Such
guidelines are not subsidiary legislation.

We see the need to put in place a proper check and balance mechanism to
ensure the fairness of the system. We therefore take the view that provisions on
the mechanism for appeals and other procedural safeguards should be
incorporated into the Banking Ordinance with regard to the decisions of the
Monetary Authority made under the Capital Rules. To this end, the
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Administration proposes a two-tier appeals mechanism. At the first tier, under
the new section 98A(3), the rules made under section 98A(1) may provide for the
Monetary Authority, on application made to him by any person aggrieved by a
decision made by the Monetary Authority under those rules, to review his
decision. At the second tier, an authorized institution aggrieved by a decision
made by the Monetary Authority under those rules can also appeal to the Chief
Executive in Council for a review under the existing Banking Ordinance.

On the first-tier appeals mechanism, the Administration's intention is to
establish an internal procedure for handling requests for review of the Monetary
Authority's decisions. This procedure is in line with the normal approach
adopted currently by the Monetary Authority for resolving matters with the
banking industry. Hence, proposed section 98A(3) would formalize the
existing informal procedure. To reflect the policy intention, the Administration
also proposes to move a Committee stage amendment (CSA) to clause 4 to make
it clear that an authorized institution, instead of "any person", aggrieved by a
decision of the Monetary Authority made in relation to it under the Capital Rules
could make an application for review of the Monetary Authority's decision.

We consider that the second-tier mechanism with the Chief Executive in
Council being the appellate body, is not suitable for present-day circumstances.
Since the Executive Council is primarily a body to assist the Chief Executive in
policy making and that the Executive Council may lack the time and expertise
required to deal with such appeal cases, the Administration should consider
establishing a specific appeal body for handling appeal cases relating to the
decisions of the Monetary Authority made under the Banking Ordinance, as in
the case of the Securities and Futures Ordinance (Cap. 571), where a Securities
and Futures Appeals Tribunal had been established to handle appeals against the
decisions of the Securities and Futures Commission.

The Administration points out that the existing appeals mechanism in the
Banking Ordinance, that is, the Chief Executive in Council being the appellate
body, has been in place for a long time and its appropriateness has not been
questioned by the banking industry. Nevertheless, the Administration sees
merit in members" proposal, given the technical nature of appeals under the
Capital Rules, and agrees to move the CSAs to the Bill to provide for the
establishment of a tribunal that would review certain decisions of the Monetary
Authority made under the Capital Rules.
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We have also examined the extent to which the decisions of the Monetary
Authority in relation to the Capital Rules would be appealable under the
proposed amendments in the Bill. The Administration points out that the right
of appeal will only lie in respect of the fundamental decision as to which
approach to capital adequacy calculation an authorized institution may adopt,
which may have a material impact on the authorized institution's capital
requirement. The detailed calculation technicalities, which are to be prescribed
in accordance with the international standards of Basel Il, would not be subject to
appeal. The Capital Rules would be made after thorough industry consultation
as proposed in clause 4 of the Bill.

At present, the Monetary Authority is empowered under section 101 of the
Banking Ordinance to vary, after consultation with the Financial Secretary, the
capital adequacy ratio of licensed banks to a maximum of 12% and that of
deposit-making companies and restricted licence banks to 16%. Clause 5
recasts section 101(1) to empower the Monetary Authority to vary the capital
adequacy ratio of all authorized institutions to a maximum of 16%. We note the
Administration’s view that such amendment is necessary to enable the Monetary
Authority to set a higher capital adequacy ratio if the circumstances so require,
for example, a significant increase in risks to which an individual bank or the
industry as a whole is exposed.

The Bill also proposes a number of miscellaneous amendments to the
Banking Ordinance, including amongst other things, limiting the liability of
managers of companies, for some offences under the Banking Ordinance, to
instances that are results of an act or omission on the part of the manager
personally or of a person under his control. We agree that since a manager is
normally responsible for only one business area of an authorized institution, it is
unreasonable that he or she may be prosecuted for a contravention committed
outside his or her area of responsibility.

Madam President, the Administration has accepted the Bills Committee’s
suggestion to move the CSAs to the Bill to provide for the establishment of a
tribunal that would review certain decisions of the Monetary Authority made
under the Capital Rules. The Administration has also accepted members’
suggestion to refine the CSAs to allow the tribunal to publish its determination
and the reasons for the determination under certain circumstances.
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With these remarks, we support the Bill and the CSAs to be moved by the
Administration. Thank you.
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MS EMILY LAU: Madam President, | rise to speak in support of the Second
Reading of the Banking (Amendment) Bill 2005. | am not a member of the Bills
Committee, but would like to put on record a couple of points on the new powers
of the Hong Kong Monetary Authority (HKMA), points which were just made
by the Honourable Jeffery LAM.

The proposed implementation of Basel Il involves a significantly more
sophisticated approach to the calculation of capital adequacy ratio, as compared
with the present regime provided for in the Banking Ordinance.

The HKMA proposes to adopt a rule-making approach to obviate the need
to constantly update the regime in order to keep pace with industry developments
and international practices. Madam President, clause 2 of the Bill provides for
the HKMA to make rules prescribing public disclosure requirements for
authorized institutions. Clause 4 provides for the HKMA to make rules
prescribing the manner of calculation of capital adequacy ratio of authorized
institutions. When asked why a rule-making approach is better than amending
the third Schedule of the Banking Ordinance, the Administration told the Bills
Committee that because the method of calculating capital adequacy ratio under
Basel 11 is considerably more complex than what is currently specified in the
third Schedule, so, putting the revised regime in legislation is neither practical
nor cost-effective.

Furthermore, in order to keep pace with the developments in the industry
and in international practices, there is a need to constantly revise and update the
capital adequacy ratio regime. Thus, a more simple rule-making approach is
preferred. The Bills Committee notes that both the capital rules and the
disclosure rules to be promulgated are regarded as subsidiary legislation, subject
to negative vetting by this Council. However, this is not stated in the Bill.
The Bills Committee also notes that the Bill proposes to amend section 7(3) of the
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Banking Ordinance to allow the HKMA to issue guidelines indicating the manner
in which it proposes to exercise the powers conferred on it under the rules.
Members of the Bills Committee asked whether it should be spelled out clearly in
the Bill that the capital rules and the disclosure rules are subsidiary legislation.
The Administration said that this is not necessary because there should not be any
doubt that this is so. Madam President, by highlighting this point at this Second
Reading debate, | hope to put it beyond doubt that the rules are subsidiary
legislation subject to negative vetting by this Council, and | am so pleased that
Mr LAM made the same point earlier. | am sure that the Administration is very
much aware of this.

The Bills Committee also notes that the HKMA's power to make rules is
subject to the statutory duty to consult the Banking Advisory Committee, the
Deposit-taking Companies Advisory Committee, the Hong Kong Association of
Banks, the Deposit-taking Companies Association and the Financial Secretary.
As to the guidelines to be issued by the HKMA, they are not subsidiary
legislation, but there is a requirement that they should be published by notice in
the Gazette.

Madam President, the Bill proposes to give the HKMA under Mr Joseph
YAM more power and responsibility, and part of it is subject to the scrutiny of
this Council. | hope that the HKMA, led by Mr YAM, will exercise these
powers prudently, and will consult this Council and members of the financial
community.

| would like to put on record my concern and observation, and hope that
the Administration will take them into account. With these remarks, | support
the Second Reading of the Bill.

TR ERAEHMEERES ?
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam President, firstly, | would like to take this opportunity to express my
heartfelt gratitude to the Honourable Jeffrey LAM, Chairman of the Bills
Committee, and all other Bills Committee members for contributing their time
and efforts to the scrutiny of this Bill in the past two months. 1 would also like
to thank the Honourable Emily LAU, even though she was not a member of the
Bills Committee, she did raise some very good points. | hope that the
Honourable Emily LAU would join any of the banking bills committees in the
future. The advice from Bills Committee members and the Honourable Emily
LAU has been most helpful in bringing this legislative proposal to its final shape.

The main purpose of this Bill is to amend the Banking Ordinance to put in
place a legislative framework for the implementation in Hong Kong of the
revised international capital adequacy standards, promulgated by the Basel
Committee on Banking Supervision in June 2004 and commonly known as "'Basel
I1". 1 am most delighted that the Administration’s proposal to implement Basel
Il in Hong Kong as soon as practicable has received the support of the Bills
Committee in recognition that this would further consolidate our position as an
international financial centre.  Well, put it this way, as an international financial
centre, we should have legislation that improves the risk-management capability
of the banking sector. The Bill also contains a few proposals to enhance the
operation of individual provisions of the Banking Ordinance in the light of
experience, which also have received support from the Bills Committee.

While the Bills Committee has largely endorsed the policy objectives and
detailed proposals of this Bill, some Members have suggested that the
Administration should consider establishing a specific appeal body for handling
appeal cases relating to the highly technical decisions made by the Monetary
Authority under the new capital adequacy framework.

In response to this comment, the Administration has conducted a quick
review in consultation with the banking industry. We note that the existing
appeals mechanism to the Chief Executive in Council in the Banking Ordinance
has been working well and is well received by the banking industry. We
believe that this mechanism remains appropriate for the various appealable
decisions under the Banking Ordinance which may have substantial implications
on Hong Kong's financial stability. Yet, given the technical nature of appeals
relating to decisions made under the new capital adequacy standards, we see
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merit in Members® proposal to set up an independent body with experts to review
these cases. Hence we have accepted Members* view and have proposed
Committee stage amendments (CSASs) to establish the Capital Adequacy Review
Tribunal.

The provisions establishing this new tribunal are mostly modelled on
provisions in other ordinances where similar tribunals are established, but they
also address the banking industry’s concern about confidentiality of sensitive
business data. We accept the industry's view that inappropriate disclosure of
information about an appeal or of the mere fact that an appeal is being made
could undermine public confidence in the authorized institution concerned which
may have impact on banking stability. Having consulted the Bills Committee,
we have included appropriate provisions in the CSAs to preserve a certain degree
of confidentiality of the new Tribunal's work.

Madam President, | will be moving CSAs shortly on the basis of the above
consensus reached at the Bills Committee meetings. As the enactment of this
Bill is important for the Hong Kong Monetary Authority to proceed with other
preparatory work for the implementation of Basel Il in Hong Kong, | hope all
Members would support the Bill and any CSAs to be moved.

Lastly, I wish to thank all those parties who have provided comments on
the Bill, and the Legislative Council Secretariat for the professional advice and
efficient support given to us.

Thank you, Madam President.
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ME:F 14K 6 1K

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move the amendments to the clauses read out just now.
Details of the amendments have been set out in the document distributed to
Members. These minor amendments are consequential to a new clause, which |
am going to move later, for the establishment of the Capital Adequacy Review
Tribunal. | hope Members would support the Committee stage amendments.
Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move that the new clause read out just now be read the
Second time. The new clause has been set out in the document distributed to
Members. The new clause 5A provides for the establishment of the Capital
Adequacy Review Tribunal. It contains provisions on the composition,
functions, powers, and other matters of the Tribunal, largely modelled on some
other ordinances by which tribunals have been set up. As | explained earlier,
there is a need to maintain confidentiality of authorized institutions® sensitive
business data during the appeal process. The new clause 5A, therefore,
contains a specific provision for hearings of the Capital Adequacy Review
Tribunal to be held in private. Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:

Madam Chairman, | move that new clause 5A be added to the Bill.
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EREXTE - ARABAEEGEREZE DU FEE R - R EAMH#EESEE -

ME k-

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, | move the amendments to the Schedule which have been set
out in the document distributed to Members. The Schedule contains
amendments which are consequential to clauses 2 to 5A of the Bill. | would
highlight some of the major amendments to the Schedule.

A new section 4A is added to Part 1 of the Schedule, to provide an
exception to the official secrecy provision in the Banking Ordinance, allowing
the Monetary Authority to disclose information to the Capital Adequacy Review
Tribunal.

A new section 10A is added to Part 1 of the Schedule to provide for
miscellaneous matters of the Capital Adequacy Review Tribunal, such as the
tenure of the Chairman and members, the appointment of acting Chairman and
members, and procedural matters.

A new section 1A is added to Part 2 of the Schedule, for a consequential
amendment to the Electronic Transactions Ordinance. It stipulates that the
Capital Adequacy Review Tribunal is exempted from the application of sections
5 to 8 of the Electronic Transactions Ordinance. There were similar
consequential amendments under the Deposit Protection Scheme Ordinance, and
the Clearing and Settlement Systems Ordinance passed by the Legislative
Council last year, in relation to the tribunals established under these Ordinances.
Thank you, Madam Chairman.
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AEE=E
Third Reading of Bills

R EE: = -

(2005 FERITHE (857 ) BEHIESE)
BANKING (AMENDMENT) BILL 2005

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam President, the

Banking (Amendment) Bill 2005

has passed through Committee with amendments. | move that this Bill be read
the Third time and do pass.
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Ms Miriam LAU rose to claim a division.
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THE PRESIDENT announced that there were 51 Members present, 36 were in
favour of the motion, 13 against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Ms Miriam LAU rose to claim a division.
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THE PRESIDENT announced that there were 47 Members present, 36 were in
favour of the motion, nine against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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MEMBERS' BILLS
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Second Reading of Members® Bills

MREZEEEE_BRW
Resumption of Second Reading Debate on Members® Bills

IR REEE H - AGREKRE (PR TEET (W) EREAT (G
B BEBIEE ) B~ B -

(PETIHET(EMN) BRAB (5% ) BEHAEE)
INDUSTRIAL AND COMMERCIAL BANK OF CHINA (ASIA) LIMITED
(MERGER) BILL

BRI 2006 F5 B 25 HEN BRI EBHEER-EERE
Resumption of debate on Second Reading which was moved on 25 May 2005
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DR DAVID LI: Madam President, Industrial and Commercial Bank of China
(Asia) Limited (ICBC (Asia)) has ask me to convey their personal thanks to the
President and Members of the Legislative Council for the attention they have
given to the Bill.

The Bill is desirable because it will make the progress of the consolidation
of the local branch of two banks transparent, open and certain. Belgian Bank
and its subsidiaries have been members of ICBC (Asia) Group since
30 April 2004, following ICBC (Asia)'s acquisition of all the outstanding shares
of Belgian Bank. The intention of the merger is to allow ICBC (Asia) and
Belgian Bank (Hong Kong) to consolidate their operations in order to better serve
their customers.  The larger institution will also offer improved career
prospects for bank staff in Hong Kong.

Belgian Bank's operation in Belgium, which makes up a minor portion of
the Bank's business, will be dealt with independently of the current merger
exercise. Belgian Bank is prepared to migrate such accounts to an overseas
branch of ICBC (Asia) registered in the Cayman Islands, subject to the consent
of the affected customers and in consultation with the relevant authority in
Belgium. Following the merger and the migration of the off-shore accounts, it
Is intended that steps would be taken to wind up Belgian Bank. Thank you,
Madam President.
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Council went into Committee.
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Committee Stage
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INDUSTRIAL AND COMMERCIAL BANK OF CHINA (ASIA) LIMITED
(MERGER) BILL
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EREIF - RALMEESKAOYEEEEREL KB ERERE LN
MR ERE - o LEFHER -  KEMRXEGER -

ME - % 15 & 16 %

DR DAVID LI: Madam Chairperson, | move the amendment to clauses 15 and
16 as set out in the paper distributed to Members. These amendments are
technical in nature and serve to standardize the Chinese text of the Bill. The
amendments were proposed by the Department of Justice, and have the full
support of all parties concerned. Thank you.

BEFEIEFE 2
£ 15 ( R 111)

£ 1615 ( R 111)

EZXEEIRE: ELAZAMERS Y
(BREZERTEHS)

EREIRE KBNS GFREEE
TLUHE®E - HAAEMERR - BROFERET -

=
il
@lll
il
has

BEEENELERE

(ZBEHT)



rE — 2005F 7 A 6 H
LEGISLATIVE COUNCIL — 6 July 2005 201

EREIRE  NHWBERET -

(REZE®HT)

S

EZEER &%%%Eﬁﬁﬁﬁw EEEERELE N B EEERELN
MBI ERERE - 2R LLEFHER - WEAE LEESHEE -

o

ME : BEEWE 15 K 16 F

EXEEHE O RAEMERR  BROFERT -

(ZB#F)

EREEE  KHWWERT -

(REZE#BT)

EREIR - RALMEESKAHYEEEEREL R T B ERERE LN
Ml EREE %JU@#%%& HE AR AT EE -

il

EREEE  REAERSUREHOGFRAER  EAEAGRIEENAFF -

1

IR RAEMEERR  BRVBET -



rE — 2005F 7 A 6 H
202 LEGISLATIVE COUNCIL — 6 July 2005

EREIRE  NHWBEERET -

(REZE®HT)

EZXEERE: RAHMEESK O e E i 8B E L Ky | E 2SR E L
M TERZRE » o LEFHER  REMRXEGES -
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g

2R EEgBMEIE RIIEg -
Council then resumed.

HBIEE=E

Third Reading of Members" Bills

FE: EZEEE: =F -

(hETHEBRT (ZMN) BRAT (&G4 ) BEHEZE)

INDUSTRIAL AND COMMERCIAL BANK OF CHINA (ASIA) LIMITED
(MERGER) BILL

DR DAVID LI: Madam President, the

Industrial and Commercial Bank of China (Asia) Limited (Merger) Bill

has passed through Committee with amendments. | move that this Bill be read

the Third time and do pass.
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REVIEWING THE MODE OF CONSTRUCTION AND OPERATION
FOR TRANSPORT INFRASTRUCTURE
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DR RAYMOND HO: Madam Deputy, there are at present three vehicular
harbour crossings in Hong Kong, namely the Cross-Harbour Tunnel, the Eastern
Harbour Crossing and the Western Harbour Crossing. While the ownership of
the Cross-Harbour Tunnel has been returned to the Government, the Eastern as
well as the Western Harbour Crossings remain to be "Build-Operate-Transfer
(BOT)" tunnels. In other words, they are owned and managed by franchisees
over a franchise period.

Not so long ago, the BOT operator of the Eastern Harbour Crossing raised
its toll level at a drastic rate. It resulted in the subsequent serious traffic
congestion in Kowloon. This immediately drew people’s attention to the issue:
Is BOT an appropriate mode to construct and operate transport infrastructure?

The advantages of BOT arrangement include firstly, providing business
opportunities to commercial enterprises to participate in the construction and
operation of infrastructure projects and alleviating the financial burden of the
Government on public works spending. The second advantage is especially
important when the Government is in financial difficulties.

The downside of the BOT mode is that during the franchise period, the
franchisee enjoys high liberty to raise toll levels and when the toll of one tunnel
Is raised, there will be serious traffic congestion in another where toll level is
lower. This results in uneven distribution of traffic and increases the transport
expenses of the public, business as well as industrial sectors.

When infrastructure projects are operated in BOT mode, the Government
IS in no position to intervene in the operators® pricing policies and business
strategies. To strike a balance with this disadvantage, | would suggest the
Government to adopt a joint venture mode for future infrastructure projects
where the construction costs of these projects are very high and where tolls or
fares would be pegged very high in order to arrive at the agreed internal rate of
return. This mode of operation can facilitate the Government to scrutinize toll
level and increases as well as service quality.

Take West Rail as an example. If this project were 100% funded by the
KCRC"s own resources, the train fare would have been set at a very high level
for sure, but then, it will not be acceptable to the public. The public will simply
not use it but use other transport modes. The West Rail would then become a
white elephant to be criticized by everybody.
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Take the Western Harbour Crossing as another example.  The
construction cost stood at $7 billion. If the Government had injected capital
into the project in the first place, the tunnel toll would have been set at much
lower and acceptable levels to achieve a certain internal rate of return. Harbour
traffic would be much better distributed than it is now.

At this juncture, | must point out that | am not saying that BOT cannot be
adopted whatsoever. It will still remain as a useful form of private sector
participation, but we will have to judge the circumstances and carefully consider
all factors concerned.

Currently, the problem of seriously out-of-balanced traffic distribution
among the three tunnels in Hong Kong is clearly reflected in the 2004 average
daily traffic throughput of the Cross-Harbour Tunnel, the Eastern Harbour
Crossing and the Western Harbour Crossing — 121 671, 73 477 and 39 188
respectively. If this trend of distribution persists, the traffic conditions of the
Cross-Harbour Tunnel will further worsen in the future. Under these
circumstances, it is necessary for the Government to find solutions early. In my
opinion, the Government should encourage the public to utilize mass
transportation means more often, and promote to the tunnel companies the
concept that toll level should not only be determined by internal rate of return,
but should also take social responsibility into account.

Hong Kong's economy is recovering, but high toll level will impede it
from growing further. | trust that the Government will have to strike a balance
between the interests of the public and the franchisees.

Madam Deputy, | so submit. Thank you.
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Mr Andrew CHENG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 18 were present, nine were in favour of the amendment and nine
abstained; while among the Members returned by geographical constituencies
through direct elections, 20 were present, seven were in favour of the
amendment and 12 abstained. Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.
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Mr CHAN Kam-lam rose to claim a division.

IR - REMEEERELRR - RREGE 3 @ AREETREARRE -

TR BAEMBRR -

EREESMEHE A FERRR - MR REME BAEFEIERE BT R -

EEE S :

Functional Constituencies:

M RFEE - BIHERE B Xt E  MEREEE - HifHEEE FE*
EE > TEHEEE  FEBEE  HFXEEE BHILIREENETEEYE
52 °

EAREE BFEEREE FEEFEE  ANEE MEERZFEE  REEE
ENEEBI#EZEEEE -

7 E#EE
Geographical Constituencies:

MMERCEE  FHEHEE  REFRE LGHREE  FZWEE  TRER
B MEREE REMRKE FARERE RERBZELRBEBEREERK -

PREAMEE  FNLEHE  FREEE Bl

FH %E
EEE ?ﬁ%%&?ﬁ%%%%ﬁ&e °



rE — 2005F 7 A 6 H
238 LEGISLATIVE COUNCIL — 6 July 2005

-
=
L,
&
‘:H;
ol
unk]
i
%ﬁlﬁ

BERARR -

EREEMCHEEEERELNFEE - F 18 N - 11 A& -7 AFE
fEs mMEsEEEERELANEE > F 20 NHE 11 ABR -8 NFERE -
RN EEESWHSOEREEE SN DG HER > MR EEMEEXERE
e

THE PRESIDENT announced that among the Members returned by functional
constituencies, 18 were present, 11 were in favour of the amendment and seven
abstained; while among the Members returned by geographical constituencies
through direct elections, 20 were present, 11 were in favour of the amendment
and eight abstained. Since the question was agreed by a majority of each of the
two groups of Members present, she therefore declared that the amendment was
carried.
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Suspended accordingly at four minutes past Ten o*clock.
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Annex 1

BANKRUPTCY (AMENDMENT) BILL 2004

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Financial Services and the Treasury

Clause Amendment Proposed

2 By adding before paragraph (a) -

“{aa) in the definition of “trustee”, by adding “,

subject to secticn 58(1B),” after “means”;”.
3{b) (a} By deleting the proposed section 12 (1A) and
substituting -
“(1A) In the case of a debtor’s petition,

the Official Receiver as the provisional
trustes may at any time appoint any person to
act as the provisiocnal trustee of the
property of the bankrupt in his place if he
considers that -

(a) the value of the property of
the bankrupt is unlikely to
exceed $200,000; and

(b) the person has the

gquaiifications prescribed in
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(b) By adding -
“{1C) The Secretary for Financial
Services and the Treasury may, by notice

published in the Gazette, amend Schedule 3.7.

5 () In the proposed section 15(4) -

(a) in paragraph (a), by deleting “person other
than the Official Receiver is appointed as
provisional trustee” and substituting
“provisional trustee is appointed under
section 12 (1A)";

(b) in paragraph (b), by deleting “there is a
trustee in relation to the bankrupt’'s estate”
and substituting “a trustee is appointed or
constituted under section 17, 100D(1), 112 (4)
or 112A(1} (i) or paragraph 6 of Part II of

Schedule 17.

11 In paragraph (a) {ii) -
(a) in the proposed section 37(1) (a), by deleting
"remuneration of, fees, commissions,
Percentages and charges pavable to” and
substituting "“fees, charges and percentages
prescribed in the Bankruptcy (Fees and

Percentages) Crder (Cap. 6 sub. leg. C) and
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payable to the Official Receiver”;

(b) in the proposed section 37(1) (¢), by adding
" before “IFHiv;

{c} in the proposed section 37(1)(f), by adding

\\:ﬁ_\;&,{ﬂfﬂ before “ilﬂj”'

15 In the proposed section 58 (1B) -
(a) by deleting “43A, 43B, 43C, " ;

(b} by deleting “60(1)” and substituting “607.

17 (a) In paragraph (b}, by adding -
“{ia) by adding before paragraph (a) -
“{aa) take into his custody or
under his contrel all the
property to which the
bankrupt i1s or appears to

be entitled;”;”.

{b) In paragraph (c), in the proposed section 60{2)
(1) in paragraph (c), by deleting the full
stop and substituting a semicolon;
(i1} by adding -
“(d) exercige any power the
capacity to exercise which is

vested in the provisional
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trustee under this Ordinance
and execute any powers of
attorney, deeds and other
instruments for the purpose of
carrying into effect the
provisicng of this Ordinance;

{e) subject to section 61, dec all
such other things as may be
necessary for administering
the estate pending the

appointment of a trustee.”.

(a) In the proposed section 80(1), by deleting “shall
each be regarded as a provigional trustee for the
purposes of this Ordinance” and substituting “are
in this Ordinance included under the term
"provisional trustee””.

{b)  In the propcsed section 80(1A), by deleting “shall
each be regarded as a trustee for the purposes of
this Ordinance” and substituting “are in this

Ordinance included under the term “trustee”’

In the proposed section 85A(3), by deleting everything
after “subsection (1)” and substituting “has not

received any remuneration, the court may, on
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application, order the payment out of the bankrupt’s
estate to him of such amount as the court considers
sufficient to reimburse him for any necessary
disbursements incurred by him in the course of the
administration of the estate. Such application may be

made by the trustee or the 0Official Receiver.”’.

28 By deleting the proposed section 864 and substituting -

“86A. Duties of trustee as regards the
bankrupt’s c¢onduct

(1) It shall be the duty of the trustee -

(a) to investigate the conduct of the
bankrupt; and

{b) to report to the court con any
conduct that justifies the court in
refusing, suspending or gqualifying
an order for the bankrupt’s
digcharge.

(2)  In the case of a trustee other than the
Official Receiver, it shall also be the
duty of the trustee -

(a) to investigate the conduct of the
bankrupt and to immediately report
to the Official Receiver when there
ig reason to believe that the

bankrupt has committed an act that
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constitutes an offence under this
Ordinance; and

(b)  to take such part and give such
assistance in relation to the
prosecution of the bankrupt as the
Secretary for Justice or the

Official Receiver may direct.”.

36 By deleting the clause and substituting -

“36. Review and appeals in bankruptey

Section 98(2}) is amended by repealing “The
appeal shall be commenced within 21 days from the
time when the decision appealed against ig
pronounced or made” and substituting “The notice
of appeal shall be gerved within the time for
appealing against an order made in the matter of
any bankruptcy as specified in Order 59, rule
4 (1) (b) of the Rules of the High Court (Cap. 4

sub. leg. A)".".

New By adding immediately after clause 46 -
*46A. Schedule 3 added
The following is added -

“SCHEDULE 3 [s. 12(1A)&

QUALIFICATIONS FOR APPOINTMENT
UNDER SECTION 12 (1iA)
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To qualify for appointment under
section 12(1A) of this Ordinance, a person
shall -

{a) Dbe -

(1) a certified public
accountant within
the meaning of
section 2 of the
Profegsgional
Accountants
Ordinance (Cap. 50);

{ii} a solicltor within
the meaning of
section 2(1}) of the
Legal Practitioners
Ordinance (Cap.
159); or

{1i1) a current member of
The Hong Kong
Institute of Company
Secretaries; and
(b) satisfy any reasonable
conditions that the Official
Receiver may impose and has

made accessible to the
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public.”.",

Schedule By adding -
Y6, Clearing and In section 2, in the
Settlement Systems definition of “relevant
Ordinance insolvency office-
(Cap. 584) helder”, in paragraph
(c), repeal “receiver”
and substitute

“Trustee’ .”.
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Annex I1

BANKING (AMENDMENT) BILI. 2005

COMMITTEE STAGE

Amendments to be moved by the Secretary {or Financial Services

and the Treasury
Clause Amendment Proposed
4 In the proposed section 98A —

(a)  insubsection (3), by deleting "any person aggrieved by a
decision made by the Monetary Authority under those rules"
and substituting "an authorized institution aggrieved by a
decision of the Monetary Authority made in relation to it
under those rules™;
(b) by adding —
"(3A) Rules made under subsection (1) may
provide that a decision made by the Monetary
Authority under those rules is a decision to which

section 101B(1) applics.".

New By adding —
"SA.  Part XVIIA added

The following is added immediately afier section 101 —

"PART XVIIA
CAPITAL ADEQUACY REVIEW TRIBUNAI.
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101A. Establishment of Capital
Adequacy Review
Tribunal

(1) There is established a tribunal to be known as

the "Capital Adequacy Review Tribunal” in English and "&

AR AL EE" in Chinese, comprising a
chairman and such number of members as may be
appointed under subsection (3).

(2) The Chief Exccutive shall, by notice
published in the Gazette, appoint to be the Chairman of the
Review Tribunal a person who —

(a) 1s qualified for appointment as a judge
of the High Court under section ¢ of
the High Court Ordinance (Cap. 4);
and

(b)  isnot a public officer or, if he is, 15 a
public officer by virtue only of
being the chairman of a board or
tribunal established under an
Ordinance.

(3) The Chief Executive shall, by notice
published in the Gazette, appoint as members of the Review
‘Tribunal persons, not being public officers, whom he
considers suitable for that appointment, and the number of

persons so appointed shall at any one time be not less than

2

(4) The Chairman and members of the Review
Tribunal shall be paid, as a fee for thetr services, such

amounts as the Chief Executive considers appropriate; and
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of those amounts the amounts payable to the Chairman
shall be a charge on the general revenue, and the amounts
payable to members shall be a charge on the Exchange
IFund established under section 3 of the Exchange I'und
Ordinance (Cap. 66).

(5 The Fifteenth Schedule has effect with respect
to the Review Tribunal.

(6) Subject to this Part and the Fifteenth Schedule
and to rules made under section 1011, the Chairman of the
Review Tribunal may determine the procedures and
practice of the Review Tribunal.

(7)  In this section, "public officer" (/g A B
does not include a person who is a judicial officer for the
purpose of section 2 of the Judicial Officers
Recommendatton Commission Ordinance (Cap. 92) or a

judicial officer appointed by the Chief Justice.

101B. Application to Review Tribunal

(1) An authorized institution that is aggrieved by
a decision of the Monetary Authority made in relation to it,
being a decision to which this section applies by virtue of
section 98A(3A), may, at any time within the period
specified in subsection (3), apply to the Review Tribunal for
a review of the decision.

(2)  Anapplication for review shall be in writing
and shall state the grounds for the application for a review.

(3) The period specified for the purposes of
subscction (1} is the period ending 30 days after the receipt
by the authorized institution of notice in writing given by

the Monetary Authority informing it of the decision, or such
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later date as the Review Tribunal may, in the circumstances
of the particular case, allow.

{4)  The making of an application to the Review
Tribunal for a review of a decision does not operate to

suspend the decision.

101C. Determination of review by
Review Tribunal

(hH The Review Tribunal shall deliver to the
Monetary Authority a copy of any application for a review
of a decision under section 101B(1) that it has received.

(2)  Assoon as practicable after receipt of that
copy, the Monetary Authority shall forward to the Review
Tribunal a copy of the decision together with all other
relevant papers in his possession.

(3) In reviewing a decision of the Monetary
Authority, the Review Tribunal shall afford both the
applicant and the Monetary Authority a rcasonable
opportunity of being heard.

(4 For the purpose of proceedings before the
Review Tribunal, matters of fact are established if they are
ecstablished on the balance of probabilities.

(5) In determining a review of a decision, the
Review Tribunal may —

(a)  aflirm, vary or set aside the decision; or

(b) * remit the matter to the Monetary
Authority with any direction that it
considers appropriate.

(6) As soon as practicable after completing the

review, the Review Tribunal shall deliver its determination
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and the reasons for that determination.

101D. Registration of determination
made by Review Tribunal

(1) A determination made by the Review Tribunal
shall be recorded in writing and signed by the Chatrman of
the Tribunal.

(2) The Court of First Instance may, on notice in
writing given by the Review Tribunal in the manner
prescribed by rules made by the Chicf Justice under section
1011, register a determination of the Review Tribunal in the
Court of First Instance; and a determination so registered
shall for all purposes be regarded as an order of the Court of
First Instance made within the jurisdiction of the Court of
First Instance.

(3)  The determination of the Review Tribunal is
final and, except as provided in section 101H, is not subject
to appcal.

(4) IFor the purposes of any proceedings in a court
of law, a document purporting to be a record of a
determination of the Review Tribunal signed by the
Chairman of the Review Tribunal shall, in the abscnce of
cvidence to the contrary, be regarded as a determination of
the Review Tribunal duly made and signed, without proof
of its making, or proof of signature, or proof that the person
signing the determination was in fact the Chairman of the

Review Tribunal.

101E. Powers of Review Tribunal

(1) For the purposes of any review, the Review
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Tribunal may —

(a)

(b)

(©)

(d)
(e)

(f)

(®)

(h)

recetve and consider any material by
way of oral evidence, written
statements or documents, whether or
not the material would be admissible in
a court of law;

determine the manner in which any
such material is received,

by notice in writing signed by the
Chairman of the 'fribunal, require a
person to attend before it and, subject to
subsection (2), to give evidence and
produce any article, record or document
in his possession or control relating to
the subject matter of the review:;
administer oaths;

examine or cause to be examined on
oath or otherwise a person attending
before it and require the person to
answer truthfully any question which
the Tribunal considers appropriate for
the purpose of the review;

order a witness to provide evidence for
the purpose of the review by affidavit;
stay any of the proceedings in the
review on such grounds and on such
terms and conditions as it considers
appropriate having regard to the
interests of justice;

order that costs be paid to any party to
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(1)

{)

the review or any person who is
required to attend before it for the
purpose of the review;

hear an application for stay of
proceedings for a review at any time
before its determination is made; and
exercise such other powers or make
such other orders as may be necessary
for or ancillary to the conduct of the
review or the performance of its

functions.

(2)  Nothing in subscction (1} empowers the

Review Tribunal to require —

(a)

(b)

the technical consultant or adviser of an
applicant to disclose any information
relating to the affairs of any person
other than the applicant; or

a solicitor or counsel to disclose any
privileged communication, whether oral

or wrifien, made to or by him in that

capacity.

(3) For the avoidance of doubt, the rules of law

under which evidence or documents are permitted or

required to be withheld on grounds ol public interest

immunity apply in relation to proceedings of the Review

‘Iribunal as they épp!y in relation to civil proceedings in a

court and, accordingly, a person may not under subsection

(1) be required to give, produce or provide any evidence or

document if he could not be required to do so if the

proceedings of the Review Tribunal were civil proceedings
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in a court.

(4)

(5)

No person shall —

(a)

(b)

(¢)

(d)

(e)

()

fail to comply with an order, notice,
prohibition or requirement of the
Review Tribunal made or given under
or pursuant to subsection (1) or the
Fifteenth Schedule;

disrupt any sitting of the Review
Tribunal or otherwise misbehave during
any such sitting;

having been required by the Review
Tribunal under subsection (1) to attend
before the Tribunal, leave the place
where his attendance is so required
without the permission of the Tribunal;
hinder or deter any person from
attending before the Review Tribunal,
giving evidence or producing any
article, record or document, for the
purpose of a review;

threaten, insult or cause any loss to be
suffered by any person who has
attended before the Review Tribunal,
on account of such attendance; or
threaten, insult or cause any loss to be
suffered by the Chairman, or any
member, of the Review Tribunal at any
time on account of the performance of

his functions in that capacity.

A person who, without reasonable excuse,
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contravenes subsection (4) commits an offence and is
liable —
(a)  on conviction upon indictment to a {ine
at tier 8 and to imprisonment for 2
years; or
(b)  on summary conviction to a fine at tier
5 and to imprisonment for 6 months.
(6)  Aperson is not excused from complying with
an order, notice, prohibition or requirement of the Review
Tribunal made or given under or pursuant to subscction (1)
only on the ground that to do so might tend to incriminate

the person.

101F. Sittings of Review Tribunal
to be held in private

(1) The sittings of the Review Tribunal shall be
held in private.

(2) A participant in proceedings for a review shall
not, at the time of the proceedings or at any other time,
publish or otherwise disclose to any person any information
about the review or any information that comes to his
knowledge in the course of the review.

(3) Subsection (2) does not apply to a disclosure,
by a participant in proceedings for a review —

(a)  made to another participant in the same
proceedings, where the disclosure is
necessary for the proper carrying out of
the first-mentioned participant's
functions in relation to the review; or

(b)  neccssarily made for the purpose of an
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appeal to the Court of Appeal under
section 101H in relation to the review.

{(4) Subsection (2} does not apply to publication
by the Review Tribunal under subsection {6) of the reasons
for its determination in any proceedings.

(5 A person who contravenes subsection (2}
commits an offence and is liable —

(a)  on conviction upon indictment to a fine
at tier 8 and to imprisonment for 2
yeats; or

(b)  on summary conviction to a fine at tier
5 and to imprisonment for 6 months.

(6) The Review Tribunal may, with the consent of
the applicant and the Monelary Authority, for the
information of authorized institutions generally, publish the
reasons for its determination in any proceedings, or a
summary of any part of those reasons, but without
disclosing or containing information leading to the
disclosure of —

{a)  the identity of the applicant or any
witness in the proceedings;

(b)  any commercially sensitive information
relating to the applicant; or

(c)  any confidential information obtained
from the Monetary Authority.

(7)  Inthis scction, "participant” (22 #14), in
relation to any proceedings for a review, means the
Chairman and members of the Review Tribunal, the
applicant in the proceedings, and any witness, solicitor,

counsel or other person involved in the review but, without
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prejudice to section 120(1), does not include the Monetary

Authority.

101G, Use of incriminating evidence
given under compulsion

(1) This section applies to any evidence, answer
or information given or provided by a person pursuant to a
requirement or order of the Review Tribunal made under
section 101E(1)(c), (e), (f) or (j).

(2) Notwithstanding any other provision of this
Ordinance, neither the evidence, answer or information
given or provided by the person nor the requirement or
order made by the Review Tribunal shall be admissible in
evidence against the person in criminal proceedings in a
court of law, other than proceedings in which the person is
charged with an offence under section 101E(4)(a), or with
an offence under Part V of the Crimes Ordinance (Cap.
200). or with perjury, in respect of the evidence, answer or

imformation.

101H. Appeal to Court of Appeal

(1) A party to procecdings for a review before the
Review Tribunal may, if dissatisfied with a decision of the
Review Tribunal in the proceedings or with the
determination of the review, appeal to the Court of Appeal
against the decision or determination on a point of Jaw.

(2) Where an appeal has been lodged under
subsection (1) the Court of Appeal may, on application
made to it by any party to the review proceedings, order a

stay of the proceedings, or of execution of the
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determination, of the Review Tribunal, subject to such
conditions as to costs, payment of money into the Tribunal
or otherwise as the Court of Appeal considers appropriate;
but the lodging of an appeal under subsection (1) does not
of itself operate as a stay of the proceedings, or of execution
of the determination, of the Tribunal.

(3) The Court of Appeal may affirm, vary or set
aside the decision or determination appealed against, or
may remit the matter in question to the Review Tribunal, or
to the Monetary Authority, with such directions as it
considers appropriate.

(4 The Rules of the High Court (Cap. 4 sub. leg.
A) apply in relation to such an appeal to the extent that
those Rules are not inconsistent with this Ordinance.

(5) In an appeal under this section, the Court of
Appeal may make such order {or payment of costs as it

considers appropriate.

1011. Power of Chief Justice to
make rules

‘The Chief Justice may make rules -

(a)  providing for matters of procedure, or
other matters, relating 1o applications
for a review, or reviews, under this Part,
which are not provided for in this Part
or section § ot the Fifteenth Schedule;

(b)  providing for the issuc or service of any
document (however described) for the
purposes ol this Part or section 5 of the

Fifteenth Schedule;
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Schedule

Schedule,
Part 1

Schedule,
Part 1

Schedule,
Part |

(c) providing for matters relating to the
registration in the Court of First
Instance pursuant to section 101D(2) of

a determination of the Review Tribunal:

k

(d) regulating the procedure for the hearing
of appeals under section 10111; or

(e)  prescribing anything required to be
prescribed under this Part or section 3

of the Fifteenth Schedule.".".

In the heading, by deleting "5" and substituting "SA".

In the heading, by deleting "5" and substituting "5A".

In scetion 1(2), by adding —

""Review Tribunal” (#1455 £ &) means the Capital Adequacy

Review Tribunal established under section 101 A",

By adding -
"4aA. Official secrecy
Section 120(5) is amended by adding -

“(da) 1o the disclosure of information to the Review

Tribunal;”.“..

By deleting section 5.



TEE — 20065 7H 6 A

286 LEGISLATIVE COUNCIL — 6 July 2005
Schedule, In section 6 —
Part 1
(a) by renumbering it as section 6(2);
(b) by adding —
"(1)  Section 135(1) is amended by repealing
"Seventh or Eighth" and substituting "Seventh,
Eighth or Fifteenth".".
Schedule, By adding immediately after section 10 —
Part 1

"10A. Fifteenth Schedule added
The following is added —

"FIFTEENTH SCHEDULE [ss. 101A,
101E, 1011
& 135]

PROVISIONS RELATING TO
CAPITAL ADEQUACY
REVIEW TRIBUNAL

l. Interpretation

In this Schedule —

"Chairman" (7 fi5) means Chairman of the Review
Tribunal;

"member" (] £31) means a member of the Review Tribunal;

"parties” (%#7/7), in relation to an application to the Review
Tribunal for a review of a decision of the Monetary

Authority, means the person making the application

and the Monetary Authority.
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2. Tenure of Chairman

(1)  The term of appointment of a person as
Chairman shall not exceed 3 years.

(2) A person whose term of appointment or
reappointment as Chairman has expired may be
reappointed.

(3) A person appointed as Chairman may resign
his office by giving notice in writing to the Chief Exccutive,
and the notice shall take effect on the date specified in the
notice or, if no such date is specified, on the date of receipt
of the notice by the Chief Executive.

(4)  Ifthe Chief Executive is satisfied that the
person appomted as Chairman —

(a)  has become bankrupt;
(b)  isincapacitated by physical or mental
illness;
{c) is otherwise unable or unfit to perform
the functions of Chairman; or
(d)  is no longer qualified for appointment
as Chairman under section 101 A(2) of
this Ordinance,
the Chief Executive may, by notice published in the
Gazette, revoke the person's appointment as Chairman; and

upon such revocation the office becomes vacant.

3. Tenure of members

(1) The term of appointment of a member shall
not excced 3 years.

(Z) A member whose term of appointment or
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reappointment has expired may be reappointed.

{3) A member may resign by giving notice in
writing to the Chief Executive, and the notice shall take
effect on the date specified in the notice or, if no such date
is specified, on the date of receipt of the notice by the Chief
Executive.

(4) Ifthe Chief Executive is satisfied that a
member —

{a)  has become bankrupt;

{b) is incapacitated by physical or mental
illness;

{c) 18 otherwise unable or unfit to perform
the functions of a member; or

(d)  is no longer qualified for appointment
as a member under section 101A(3) of
this Ordinance,

the Chief Executive may, by notice published in the

Gazctte, revoke the member's appointment.

4. Further provisions relating to
Chairman and members

(1) If the person appointed as Chairman under
section 101A of this Ordinance is precluded by illness,
absence from Hong Kong or any other cause from
exercising his functions, the Chief Executive may appoint a
person who is qualified for appointment as Chairman under
that section to act as Chairman, and as such to exercise all
the functions of Chairman, for the period during which the
first-mentioned person is so precluded.

{2) Ifaperson appointed as a member under



" — 20068 7 H 6 H
LEGISLATIVE COUNCIL — 6 July 2005 289

scction 101 A of this Ordinance is precluded by illness,
absence from Hong Kong or any other cause from taking
part in proceedings ot the Review Tribunal, the Chief
Executive may appoint a person who is qualified for
appointment as a member under that section to act as a
member. and as such to take part in proceedings of the
Review Tribunal, for the period during which the first-
mentioned person is so precluded.

(3)  TIfat the expiry of the term of appointment of
the person who is or is acting as Chairman, or of a person
who 1s or Is acting as a member, the hearing of a review has
begun but the review has not been determined, that person
may continue to act as Chairman or as a member (as the
case may be) for the purposes of that review until the
review has been determined.

(4)  If'during the hearing of a review there is any
change m the person who is or is acting as Chairman or in
the persons who arc or are acting as members, then —

(a) il the parties to the review so consent,
the hearing may continuc
- notwithstanding that change; or
(b)  inthe absence of such consent, the
hearing shall not continue but may

begin anew.

5. Procedure

(1) the Review Tribunal shall convene on such
occasions as the Chairman considers necessary to determine
a review.

(2)  The Chairman may, at any time after an
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application for a review of a decision has been made, give
directions to the parties to the review concerning —

(a)  procedural matters to be complied with
by any of the parties; and

(b)  the time within which such procedural
matters are to be complied with.

(3)  The quorum for any sitting of the Review
Tribunal shall be the Chairman and 2 members.
(4)  Atasitting of the Review Tribunal —

(a)  the Chairman shall preside; and

(b)  every question before the Review
Tribunal shall be determined by the
majority of the votes cast by the
Chairman and members present, except
that a question of law shall be
determined by the Chairman alone.

(5)  Therighi to be heard conferred by section
101C(3) of this Ordinance may be exercised in person or —

(a) in the case of a corporation, through its
officer or employee;

(b)  inthe case of the Monetary Authority,
through a person appointed under
section SA(3) of the Exchange Fund
Ordinance (Cap. 66) to assist the
Monetary Authority,

or may be exercised through a solicitor or counsel or, with

the leave of the Review Tribunal, through any other person.
(6)  The Chairman shall prepare or cause to be

prepared a record of the proceedings at any sitting of the

Review Tribunal, which shall contain such particulars
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relating to the proceedings as he considers appropriate.

6. Privileges and immunities

Fxcept as otherwise provided in this Ordinance —
{a)  the Review Tribunal, its Chairman and
its members; and
(b)  the parties to, and any witness, solicitor,
counsel or other person involved in, a
review,
shall have the same privileges and immunities in respect of
the review as they would have if the review were civil

procecdings betore the Court of First Instance.".".

Schedule, By adding immediately after section 1 —
Part 2
"Electronic Transactions Ordinance

IA. Proceedings in relation to which sections 5,
5A, 6, 7 and 8 of this Ordinance do not
apply under section 13(1) of
this Ordinance

Schedule 2 to the Electronic Transactions Ordinance
(Cap. 553) (as amended by section 69 of the Construction Workers
Registration Ordinance (Cap. 583) and further amended by section
59 of the Clearing and Settlement Systems Ordinance (Cap. 584))
1s amended —
(a) in paragraph (zo), by repealing " : #" and
substituting a semicolon;
(b)  in paragraph (zp), by repealing the full stop
and substituting a semicolon;

(¢} by adding —
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"(2q)

the Capital Adequacy Review
Tribunal established under the
Banking Ordinance

{Cap. 155).".".
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Annex II1

INDUSTRIAL AND COMMERCIAL BANK OF CHINA (ASIA) LIMITED
(MERGER) BILL

COMMITTEE BTAGE

Amendments to be moved by Dr. the Honourable David LI Kwok-po, GBS, JP

Clause Amendment Proposed

15(2)(d) By deleting “ A< T 3 #1498 3" and substituting “AE3E" .

16(3) By deleting “ & ¥ #2164 % 31" and substituting “2£E” .



