
Bills Committee on Bankruptcy (Amendment) Bill 2004
Fourth meeting on 21 February 2005

Responses to List of Follow-up Actions

Introduction

This paper sets out the responses of the Administration to the
list of the follow-up actions arising from the discussion at the Bills
Committee meeting held on 21 February 2005.

A. Committee Stage Amendment (CSA) to reflect the policy intent that
the Bill will enable the outsourcing of debtor-petition summary
bankruptcy cases but not creditor-petition cases

2. We will present the relevant CSA when the Bills Committee
scrutinizes the relevant provisions of the Bill.

B. Costs, charges and other expenses incurred by Private-sector
Insolvency Practitioners (PIPs), and remuneration for PIPs, in
handling outsourced liquidation cases

3. The ORO does not keep statistics on the costs, charges and
other expenses incurred by PIPs, nor the remuneration for PIPs appointed to
administer outsourced liquidation cases.  The ORO has thus conducted a
survey with the use of a randomly selected sample of 100 released cases1.

4. The findings of the survey are -

Per case

(a) Average amount of remuneration of PIPs
paid

$17,091

(b) Average amount of costs, charges and
other expenses paid

$1,161

                                                
1 A released liquidation case refers to a case where the court has released the relevant liquidator from

the case because all the realizable property of the company in liquidation has been realized and the
final dividend, if any, has been paid to creditors.

LC Paper No. CB(1)1060/04-05(02)



2

It should however be pointed out that of these 100 released cases, a majority
were outsourced in 2001/02 and 2002/03.  It is therefore relevant to note
that for the years 2001/02 and 2002/03, the average bidding prices of
successful tenderers for summary liquidation cases outsourced by the ORO
were $16,606 and $13,384 respectively.

5. As the majority of cases outsourced in 2003/04 and thereafter
have not yet been released, it would not be possible for the survey to include
such cases which may give an indication of the more recent/updated position
regarding the remuneration paid to and costs, charges and expenses incurred
by PIPs.  It is however relevant to note that for the years 2003/04 and
2004/06 (2-year contract), the average bidding prices of successful tenderers
for summary liquidation cases were $9,255 and $5,482 respectively.

C. Suggestion of setting out in the legislation the qualification criteria
for appointment as provisional trustees or trustees for summary
bankruptcy cases

6. As mentioned at the Bills Committee meeting held on 21
February 2005, we had consulted the relevant stakeholders including the
professional bodies on the idea of setting out in the legislation the minimum
qualification criteria for appointment as provisional trustees or trustees for
summary bankruptcy cases.  So far, we have received a total of ten replies.
The relevant replies, together with a summary thereof, are at Annex A.

7. In sum, there is general agreement among the respondents that
the detailed qualification criteria should be set out in ORO’s tender
documents or a code of practice, and not in the legislation.

8. As to the need to set out in the legislation the basic criteria such
as the professional qualifications, different views have been expressed.  On
the one hand, the Hong Kong Bar Association, Law Society of Hong Kong
and Hong Kong Institute of Certified Public Accountants (HKICPA) do not
think that the criteria need to be or should be set out in legislation, whether
the Bankruptcy Ordinance (BO) or its subsidiary legislation.  Reasons put
forward in support of their views include -

(a) Currently, the BO and Companies Ordinance (CO) generally
do not set out the minimum qualification criteria for persons
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eligible for appointment as office holders in relation to the
administration of solvency/insolvency cases.  There is no
reason why summary bankruptcy cases should fall into a
special category;

(b) PIPs are already subject to the statutory control in the BO;

(c) The requirements under the standard ORO tender contracts are
already publicly accessible and transparent.  There seems to be
no point in recording them separately in statutory provisions;
and

(d) If statutory provisions were introduced, they would likely
inhibit future flexibility at the very early stages of a new
privatized bankruptcy administration system.

9. On the other hand, bodies like the Hong Kong Association of
Banks, the Association of Chartered Certified Accountants and the Hong
Kong Institute of Company Secretaries support including certain basic
criteria such as “fit and proper” in the legislation, on the ground that such
inclusion can enhance transparency and preserve the quality of PIPs.

10. Taking into account the outcome of the consultation, there is a
strong support in particular among the professional bodies, for treating the
qualification criteria for appointment as provisional trustees or trustees for
summary bankruptcy cases in the same way as that under the existing
tendering scheme for summary liquidation cases, i.e. to set out the criteria
in the tender contract.  Having regard to the fact that there are already
checks to help safeguard the quality of services of PIPs and the much
wider ramifications of setting out the criteria in the legislation, we would
like to invite Members to give favourable consideration to the
Administration’s original proposal that there is no need to prescribe the
criteria for PIPs in the statutory provisions.  This position has the support
of the Hong Kong Bar Association, the Law Society and the HKICPA.
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D. Submissions from the Law Society of Hong Kong

11. We have consulted the Law Society on a Member’s concern
about whether there is any inconsistency in the views expressed in their two
submissions.  The Law Society’s reply is at Annex B.     

Financial Services and the Treasury Bureau
Official Receiver’s Office
March 2005



Annex A

Comments1 on the Suggestion of Setting Out
in the Legislation the Qualification Criteria

for Appointment as Provisional Trustees or Trustees
for Outsourced Bankruptcy Cases

Bankruptcy (Amendment) Bill 2004

(as at 2 March 2005)

Organization Comments

1. Hong Kong Bar
Association

For the following reasons, the Hong Kong Bar
Association does not think that the minimum
qualification criteria of the PIP need to be set out in
the BO or subsidiary legislation:

1. The PIPs are subject to the statutory control in the
BO.  See sections 82(2), 83 and 84 of the BO.

2. Currently, the BO and the CO generally do not set
out the minimum qualification criteria for persons
eligible for appointment as office holders in
relation to the administration of most
solvency/insolvency cases.  There is no reason
why summary bankruptcy cases should fall into a
special category.

It does not think that the minimum qualification
criteria for persons eligible for appointment as a
provisional liquidator as expressly set out in section
228A of the CO should be followed in the case of
appointment of provisional liquidator by OR under
the new section 12(1A) of the BO.

2. Hong Kong
Monetary
Authority
(HKMA)

The Administration’s consultation paper has clearly
set out the advantages and disadvantages of laying
down the minimum qualification criteria for
appointment as PIPs in the legislation.  One

                                                
1 This table aims to summarise the comments made on the suggestion of setting out the qualification

criteria in the legislation.  For details, please refer to the submissions at Appendix.



2

Organization Comments

additional drawback is whether the specification of
such criteria would inhibit competition in the
insolvency services market.

The HKMA is however not in a position to comment
on what should constitute the minimum appointment
criteria for PIPs.

3. Standing
Committee on
Company Law
(SCCLR)

A SCCLR member has commented that-

1. To single out summary bankruptcy cases for
express enactment of minimum qualifications in
the statute is incongruous having regard to the fact
that there are no such provisions on summary
liquidations;

2. If the minimum qualifications are to be set out,
they can be done in subsidiary legislation; and

3. A relatively broad category e.g. “fit and proper”
for the appointment should be included.

4. The Association
of Chartered
Certified
Accountants
(ACCA)

The ACCA does not object to the proposal of setting
out the minimum qualifications in the form of
subsidiary legislation under the BO, and also agrees
that only the basic fundamental criteria such as
whether the individual has expertise in handling a
bankrupt’s assets should be set out.

No objection that the detailed criteria are set out in the
tender contracts as in the case of the outsourcing
scheme of summary liquidation cases.

5. The DTC
Association
(DTCA)

The DTCA members have made no comments on the
matter.

6. The Hong Kong
Association of
Banks (HKAB)

For the sake of transparency and in the interests of all
stakeholders, the HKAB continues to believe that the
legislation should contain a requirement that any PIP
appointed is fit and proper, modelling on the relevant
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UK provisions.

The HKAB believes that it should not be difficult to
include in the legislation the minimum fit and proper
criterion.

The detailed requirements relating to appointment and
termination of PIPs can be laid down in the subsidiary
legislation or a code of practice.  A code of practice
is preferred in terms of flexibility and ease of revision
to take into account future developments.

7. The Hong Kong
Institute of
Company
Secretaries
(HKICS)

The HKICS does not consider it appropriate to set out
in the BO the detailed criteria such as post-
qualification experience, insolvency work experience
and managerial experience and support etc.  Such
criteria are best left to be set out by the ORO in the
contractual documents during the tender process,
whereas the BO should set out the fundamental
criteria i.e. which professions would be recognized as
qualified PIPs.
  

8. The Law Society
of Hong Kong

The Insolvency Law Committee of the Law Society of
Hong Kong considers that the scheme for summary
company liquidations appears to operate satisfactorily
and under that scheme the minimum qualification
requirements are spelled out in the ORO tender
documents.  It cannot see any justification to change
either the qualification criteria or the way that they are
recorded and applied in the case of summary personal
bankruptcies.

In relation to the idea of setting these out in the BO:

1. The requirements under the standard ORO tender
contracts are already publicly accessible and
transparent.  There seems to be no point in
recording them separately in a statutory provision.

2. If statutory provisions are introduced, it is likely
these would inhibit future flexibility at the very
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early stages of a new privatized bankruptcy
administration system.

3. It might be appropriate to set minimum
qualifications and requirements in a statutory
form if Hong Kong is moving towards
establishing a new system of regulating
insolvency practice.

9. The Hong Kong
Institute of
Certified Public
Accountants
(HKICPA)

The HKICPA believes that express minimum
qualifications for PIPs are required to enhance
transparency and to ensure that only professionals
with appropriate expertise are appointed to act as
(provisional) trustees.  In this regard, it suggests that
certain minimum qualification requirements be drawn
up based on those already adopted in the tenders for
outsourcing summary liquidation cases and
outsourcing the preliminary examination in
bankruptcy.

It also believes that in line with the outsourcing
arrangements for summary liquidation cases and other
outsourcing conducted by the ORO, it would be
sufficient for the time being for the minimum
qualification requirements to be contained in the
tender terms, i.e. to be contractual in nature, rather
than statutory requirements.  These terms of the
tender are ordinarily stated in the invitation to tender,
which appears in the Government Gazette and on the
ORO website.  In this way, they are transparent and,
at the same time, potentially, more flexible than
criteria codified in legislation.  It would also agree
with the view expressed in the Administration’s paper
that incorporating the criteria for appointment as
(provisional) trustee in legislation would have broader
implications that ought to examined fully before any
such step is considered in this particular case.

10. Grant Thornton
(GT)

The GT believes that some form of basic professional
qualifications may be included in statute (e.g. see
section 228A of the CO) – and that this should apply
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to all bankruptcy cases.  It is not in support of having
detailed qualifications set out in statute or subsidiary
legislation.  As long as the basic professional
qualifications are stated in statute, it will then be up to
the professional bodies concerned, through some form
of licensing or otherwise and/or collective and/or
individual contractual arrangements with the ORO to
determine the detailed qualifications required.









































Annex B

Reply from the
Law Society of Hong Kong

Dear Mr Lo,

I refer to the queries in your email dated 25 February 2005.

The Law Society's submission dated 5 January 2005 dealt with the issue of
whether solicitors would be likely to undertake the office of trustee if
summary bankruptcy cases were contracted out to the private sector.  The
final paragraph of this submission suggested that a panel system should be
established to administer this function, similar to that in operation in the case
of summary liquidations.

We understand a member of the Bills Committee has suggested that this
point may be inconsistent with comments in paragraph 3 of the Law
Society's submission dated 8 February 2005 which refers to minimum
qualification criteria for any bankruptcy panel system being recorded in the
ORO tender documents rather than the substantive bankruptcy legislation.

There are two distinct issues.  The first is whether such a panel system
should be established for bankruptcy cases.  If it is, it will be necessary to
decide whether the qualification criteria should be recorded in the ORO
tender documents (as with the panel system for company liquidations) or
become part of the Bankruptcy Ordinance.  For the reasons recorded in our
latest submission, we favour the former rather than the latter approach.

We do not consider that the comments in the two submissions are
inconsistent.

I confirm that the Law Society does not have any objection to these
comments being released to members of the Bills Committee.

Regards
Joyce Wong
Director of Practitioners Affairs
The Law Society of Hong Kong




