LC Paper No. CB(1)1467/04-05(02)

Bills Committee on Bankruptcy (Amendment) Bill 2004
Seventh meeting on 21 April 2005

List of follow-up actions

Proposed tendering scheme for outsourcing summary bankruptcy cases to
private-sector insolvency practitioners (PIPs)

(a) A sample of the tender document for outsourcing summary
bankruptcy cases

(b) Detailed proposals for setting out in subsidiary legislation the basic
qualification criteria for appointment as provisional trustees or
trustees for summary bankruptcy cases

In the light of the views expressed by relevant stakeholders and the
Bills Committee, we are now consulting the Law Draftsman and finalizing
the proposals for setting out the basic qualification criteria in subsidiary
legislation and the detailed qualification criteria in the tender document. We
intend to present the proposals to the Bills Committee later this month.

2. As the provisions of the Bankruptcy (Amendment) Bill 2004 (“the
Bill”) have not been finalized, we are not yet in a position to prepare the
tender document for outsourcing summary bankruptcy cases. Our current
plan is that the tender document should be similar to the one for outsourcing
summary liguidation cases, a copy of which is at Annex I.

(c) The Official Receiver’s Office’s internal guidelines for handling
summary bankruptcy cases.

3. A copy of the internal guidelines of the Official Receiver’s Office
(ORO) for handling debtor-petition summary bankruptcy cases will be sent to
Members separately.



Clause 11 — proposed section 37(1) of the Bankruptcy Ordinance:

(@) Justifications for according a higher priority to the Official
Receiver’s remuneration, commissions, percentages and charges
than the remuneration and necessary disbursements of PIPs in
outsourced summary bankruptcy cases;

4, Existing section 37(1) of the Bankruptcy Ordinance (“BO”) provides
for the order of priority for payments to be made from the assets of bankrupts.
It applies to all bankruptcy cases, including both non-summary and summary
cases. It is now proposed in the Bill that the order of priority in section 37(1)
should be amended to follow the order in the existing Rule 179 of the
Companies (Winding Up) Rules for payments in liquidation cases. Under
the proposed section 37(1), a higher priority is accorded to the remuneration
of, fees, commissions, percentages and charges payable to (see paragraph 8
below), and costs, charges and expenses incurred or authorized by, the ORO
than the remuneration and expenses of PIPs acting as trustees.

5. There are mainly two reasons for such treatment of ORO’s fees, and
expenses etc under the proposed section 37(1), namely consistency and
multiple roles and functions of the ORO.

Consistency

6. First, the proposed treatment is consistent with the existing treatment
under the existing Rule 179 of the Companies (Winding Up) Rules for
payments in liquidation cases, which is applicable to both non-summary and
summary cases (whether outsourced or not). This Rule has been operating
smoothly and is considered to have struck a proper balance among the
“conflicting” interests of relevant stakeholders. There is every good reason
to adopt the same approach in bankruptcy cases.

Multiple roles and functions of the ORO

7. Second, the proposed treatment is made in recognition of the ORO’s
multiple roles and duties under the BO. The ORO has a supervisory role
(e.g. in examining annual statement of proceedings from trustees under
section 89 and receiving and auditing the accounts of trustee under section 93)
and another role of administering the bankrupt’s estate while acting as trustee
in bankruptcy. The ORO also has many duties under the BO for which PIPs
do not have, e.g. maintaining bankruptcy records which are available for
search by members of the public, advertising bankruptcy orders, acting as



receivers, and as trustees in the event of vacancy etc. Unlike PIPs, the ORO
also acts as the trustee in bankruptcy of the last resort, in order to ensure the
smooth running of the insolvency regime. In view of these multiple roles
and duties of the ORO, it is considered appropriate to accord a higher priority
to the ORQO’s fees, and expenses etc.

(b)  Suggestion of recasting the proposed subsection (1)(a) of section 37
to the effect that only the necessary fees and charges incurred by the
Official Receiver (OR) in handling outsourced summary bankruptcy
cases would be accorded higher priority, and to review whether the
commissions and percentages payable to the OR should be included
in the proposed subsection (1)(a)

8. Existing section 114 of the Bankruptcy Ordinance provides that the
Chief Justice may, with the approval of the Legislative Council, by order
prescribe a scale of fees and percentages to be charged for or in respect of
proceedings under this Ordinance. Under this section, the Chief Justice has
made the Bankruptcy (Fees and Percentages) Order (“Order”) which sets out
all the fees and percentages to be charged for proceedings in bankruptcy.
“Remuneration of, fees, commissions, percentages and charges payable to”
the OR referred to in the proposed section 37(1)(a) mean those fees, charges
and percentages set out in the Order payable to the OR, and their levels are
generally set on the basis of full cost-recovery. In other words,

“remuneration”, “commissions” and “percentages” are indeed fees but not
profits made by the ORO in the administration of bankruptcy cases.

9. In any case, noting Members’ views, we will give further thought to
deleting the words “remuneration” and *“commissions” under the proposed
section 37(1)(a).

(c) Concern about the lack of assurance for PIPs that they would be
paid their remuneration and would recover their necessary
disbursements

10. In our earlier paper “Third meeting on 11 January 2005 — Responses
to List of Follow-up Actions” (LC Paper No. CB(1)925/04-05(02)), we have
set out the likely fees and expenses etc. charged by the ORO in a typical
bankruptcy case that would be outsourced. The total amount is estimated to
be in the range of $2,000 to $3,000. Therefore, the sum available to the
PIPs for their remuneration and expenses, even without additional assets



realized and without income contribution, would be in the range of $5,650
and $6,650. The expenses of the PIPs are estimated to be in the range of
$900-$1,500 and the sum available for the PIPs remuneration is thus
estimated to be between $4,150 and $5,750 (see paragraphs B6-7 in LC Paper
No. CB(1)925/04-05(02)). In the unlikely event that the balance of deposit
I.e. after deducting the relevant fee and expenses incurred by the ORO from
the deposit, is less than the likely amount of disbursements plus the
remuneration tendered by the PIPs, the ORO will not outsource such cases
(see paragraph A3 in LC Paper No. CB(1)925/04-05(02)). We consider that
the scenario of the PIPs not being paid their remuneration nor being able to
recover their necessary expenses is very unlikely. If such event occurred,
such a risk would be borne by PIPs as part of their commercial decision on
whether or not to take up the outsourced work. We would also like to
re-iterate that the administration of summary bankruptcy cases by PIPs is
believed to be viable because of the economies of scale brought by the
batching of cases for outsourcing.

Amendments to the Bill

11. An updated mark-up version (as at 6 May 2005) of the relevant
provisions to which we would like to propose amendments, taking into
account views expressed at previous Bills Committee meetings is at Annex 1.
The wordings are not final and are subject to further consideration by the Law
Draftsman. As the Bills Committee continues the clause-by-clause scrutiny
of the Bill, more changes may be proposed.

Financial Services and Treasury Bureau
Official Receiver’s Office
May 2005



Annex 1 o
THE GOVERNMENT OF
THE HONG KONG SPECIAL ADMINISTRATIVE REGION
"....QFEICIAL RECEIVER'S OFFICE

TENDER FOR SERVICES

vader Ref : ...CJ.R/T/Z004 atract No - .
;' . ;f ‘‘‘‘‘‘‘ Fscaess TENDER FORM Contracs No :.. .o

LODGING OF TENDER

. licate
Ta be acceztable a3 2 tender, this form, propesty :nm;!mcdt?l?gm: ard enclosed in 3 sesled plain eavelope marked Taade %o
':akmgupcfappo.nt;r-ertasp:;J.s&"all‘quiéatcrs*m.ders194(1A1=f

.the_Comoanies Ordinance - i
and addressed to the Chairman, GOVeImment Logistics Department Tender Opening Committee, in cuplicati
must be deposited i the ... _ e yﬁmmnt«Lleitl-.cs._D?paxtment

Tender Box sinated 2t _.GEOUNG Floor, North Point Government
Offices, 333 Java Road, North Point, Hong Kong

before ..22:00 noon (sime) oo 28 _Janua

.-_.....E.Y.....Z?Qﬁ } Late tenders will pot be xrepted,

’ Tt

INTERPRETATION
PART! — TERMS OF TENDER
PART2 — GENERAL CONDITIONS OF CONTRACT

Details on Interpretation, Terms of Tender and General Condiriens of Contract used for teadering for provision of services 1o the Government of
the Hong Kong Special Adminisrative Region are contained im the Standard Tender Tams and General Ceaditions of Comrxct Ssued by the
tender issuing department and any subsequent addeodum xs:u:d

The above documenta are deposited with tenderers upon successful registration with the iender issuing departments for recriving teader
invitatoas. Copies can also be oblained Fom the following ;

L L
forf—The-Procurs Divisien: Logistics

North Paint Goverament Offices, 9F
333 Java Road, North Poine, Hong Kong

L d

Official Receiver's Office

(ntemet Homepage-htp/fwww.gid.guv. 10th Fleor .
() The wender issui Queensway Government Offices
) € lendey 1xsutng government ents
{name of depanment and, £33 22 showa in tender documents) g: QJ:::::U&Y
fc) The Central & WeSiem District Offics Public Enquiry Service Centre "3
Mazhour ing. G/F, 38 Prer Road, Cenmal, Hong Kong
€ Yau Tsim Mong District Office Public Enquiry Service Centre
MonzKok-Go Oficcs-GF = h-Luen-Wan StreetKawioon-

PART3 — SPECIAL CONDITIONS OF CONTRACT

Anached to this tender (if any). -

Daied this . d9EN 4y or December wx 2003 7{’—7

*lnsert appropriale department.

{Steve TSOI)

Covernment Representative

PART 4 — OFFER TO BE BOUND

. Having read the Terms of Tender, the General Conditions of Contract and (if anx) the Special Conditions of Conract se1 out in Pang 1.3
hereof, liwe 23ree ta be bound by the teoms and conditinns a5 stipulaied therein.

2. [/We do hereby agrer 1o €arTy oul the whale (or any pan) of ibe Services mentoned in the atached Schedule which may, during the
Conitact period or any exiension thereio be required. by or an behalfl of the Govemnment Represeniative (o be carmed oul, 3 the charg=s quoied

by me-us in the said Schedule free of ail other charges. subject o and 1n aczardancs with the Terms of Tender, the General Conditicns of
Contract and {if any) the Special Conditions of Contracs.

3 [ e+ 32 vy 1 d ' IS " . b X3 bod 1 3. L > - 4 o I, 2
t—tundersiand- C3TTT T AT AT e et T wathdrew—orrechethesmadies EPTEaeg SR thererod. R et
- £l = Ll > [ 1 it ~ltdea : ded-Loreia ad F o3 + '
ST e e nder e tar s ur-Sie-tarmegot-giie ATt prowded-formthe—Tontrect—sp v Fhe—iender
hasehu submiriod - hacime 1 L R | 5 S DI L Y- T - : ey, - ] .
_ o L e ey TR T e e T e T e cancT T I T T T T TG —pree ey
. o -

G.F 23} (Rev T 0O2)



3. UWealso cenify that the paniculars given by me:us below, are correct :

fa} The number of my/aur/the Company's Business Regismation Cenificate

8} The date ol expiry of my‘our/the Company's Business Rzgismlien Certificate
i ..

fc) 1am/We are/The Company is covered by an Emplayezs’ Compensation Insurance Policy,
Palicy Nao.

the pamuiculars of which are as follows -

Name of Insurance Company
Period covered by the Policy is from
o

Brief particulars of the caver provided and any special conditions are as follows :

5. Tam/Weare duly authorized to bind the said Company hereallet mentioned by my/our signanare(s).
— o ——

1 am 1 parner/We e parters in the firm hereina fier mentioaed and duly authorized 1o bind the 1aid Rrm and the parmens therein for the
rme being. ’

$.  The name of the Company/Firm is

{Engiish and Chinese addrsss)

7. The xgistered office of the Company is situated at

Hang Kong.

The-samesand sesidential add aliha Fihe-f. Lo l),
r

Telephone Number :
Fax. Nunber. :

soena

3. Name(s) and address{es) of person(s) signing :

Signature(s) :

Dated this day of 0

Note (i) Al the particulars required above must be provided.
(i) Strike owt clearly altematives whick are not applicable,

PART 5
MEMORANDUM OF ACCEPTANCE

On behalf of the Governmeni of the Hong Kong Special Administragive Region,

{iVame and porition of officer)
accEpl your offer upon the terms of this Contract so far as such afTer relates 10 the following item(s) in the Schedule :

Dated thx day of 20

Signed by the said .

....... w the presencs of ; veememaareann

GF 31 Rev 703)



Official Receiver’s Office ‘
The Government of the Hong Kong Special Administrative Region

Tender for Taking up of Appointment as Provisional Liquidators under
Section 194(1A) of the Companies Ordinance

Terms of Tender (suppiement)

(1) Tender Documents

These Tender documents identified as OR/T/2004 consist of TWO (2)
complete sets of documents, comprising:

Tender Form (GF. 231 with Part 4 completed)
b.  Interpretation (page 1-3 Annex 1)
¢.  Termsof Tender (page 4-6 Aonex 1) .
d.  Schedule [Part - Work Specification] (page 7-8Annex 1)

e.  Schedule [Part II- Qualification Criteria] (page 9 Annex 1)

f. Schedule [Part II- Special Conditions] (page 10-15 Annex 1)
g Schedule [Part IV- General Conditions] (page 16-17 Annex 1) -
bh.  Quotation Sheet (page 18 Ammex 1) '

i

Declaration on Details of the Tenderer (Forms A & B)

(2) The tender and all accompanying documents must be submitted in the
manner stipulated under ‘ Lodging of Tender’ on the front page of the
Tender Form GF.231.



Annex -1

Official Receiver’ s Office

The Government of the Hong Kong Special Administrative Region

TENDER FOR TAKING UP OF APPOINTMENT
AS PROVISIONAL LIQUIDATOR UNDER
SECTION 194(1A) OF THE COMPANIES CRDINANCE

In these Tender documents,

*Allocation Period”

“ Appointment Taker”

“Contract”

“Govemment”

“Official Receiver”

INTERPRETATION

means the period commencing from the date of acceptance of
the offer referred to in Clause 5(a) of this Tender and ending on
31 March 2006.

means the person, who may be a partner, director or employes
of the Tenderer, who will take up the appointment as joint and
several provisional liquidators and/or liquidators in a Qualified
Case, in accordance with Part I of the Schedule.

means the contract referred to in Clause 5(a) of the Terms of
Tender ad includes the Terms of Tender, the Schedule, the
Quotation Sheet and the Declaration on Details of the Tenderer.

means the Tenderer whose Tender is accepted.

means the Government of the Hong Kong SAR.

- means the Official Receiver appointed under the Bankruptcy

Ordinance (Cap. 6).



“Panel A Scheme”

“Professional Person™

“Qualified Case”

*Recognised Professional”

“Recognised Professions”

“Required Subsidy”

“Schedule”

means the administrative panel of insolvency practitioners
operated by the Official Receiver for the appointment of firms of
accountants as liguidators and special managers in compulsory
winding-up cases estimated to have assets exceeding $200,000
in vahie.

means a person who meets the requirerents under Clause 1(ii)
of Part II of the Schedule,

means the liquidation case of a company compulsorily winding
up by the court and where Section 194(1A) of the Companies

Ordinance (Cap. 32) applies.

means a person Who 1s a registered member of one or more of

the Recognised Professions.

mean the accounting profession, the legal profession, the
company secretarial profession and any other profession which
the Official Receiver may recognise in writing as Recognised
Profession for the purpose of this Tender.

means the arpount of Subsidy stated by a Tenderer in its Tender
as the maximmun amount of Subsidy it will demand from the
Government for the performance and discharge of the Services
when Appointment Takers of the Tenderer are appointed as
joint and several provisional liquidators in a Qualified Case by
the Official Receiver, and as Liquidators thereafter under Section
227F of the Companies Ordinance.

means the schedule attached to this Tender and includes the



Quotation Sheet.
“Services” means the work referred to in Part I of the Schedule.

“Subgidy” means the subsidy payable by the Government in respect a
Qualified Case to meet the Appointment Takers® remumeration
and fees for the performance and discharge by them of the

Services when the net realised assets of the wound up company

is insufficient for that purpose.
“Tender” means the tender hereunder.
“Tenderer” means the fixm or the company who meets the criteria referred to

in Part Il of the Schedule, and who submits a tender in
accordance with the terms and conditions of this Tender.

If the context permits ar requests, the singular mumber shall include the phural, the masculine and
neuter gender shall include the others of them.



TERMS OF TENDER

Invitation to tender

Tenders are invited for the taking up of appointments as joint and several provisional
hiquidators in Qualified Cases in two separate groups, namely, “Group A™ and “Group
B, subject to and in accordance with the terms and conditions in these Temos of Tender,
the Schedule and Quotation Sheet attached to this Tender.

Tender

(@  This Tenderrelates to the appointment of the Fimm’ s Appointment Takers as the
joint and several provisional liquidators in place of the Official Receiver in
accordance with Section 194(1A) of the Compamies Ordinance in Qualified
Cases allocated to the Finn b).z the Official Receiver during the Allocation
Period.

(b)  The maximum number of Qualified Cases allocated to the Firm by the Official
Receiver during the Allocation Period under Group A and Group B will be as
stated in Special Condition 3 in Part III of the Schedule,

(©) A Tenderer may only tender for Qualified Cases either under Group A or Group
B. A tenderer who is not a registered member of the “Pane! A Scheme” orwho
has not, prior to this Tender, undertaken any insolvency cases contracted out by
the Official Receiver’ s Office under any tender, may only bid under Group B.
Each Tenderer must state in the. Quotation Sheet under which‘gmup his Tendex

was submitted.
(d  The Tenders will be considered for acceptance on a group- by-group basis.

{® The Schedule issued with the Tender must not be altered by the Tenderer, and
the Tenderer must not put in additional terms and conditions of his own or make
his tender subject to any termn or condition not being a term or condition in these
Terms of T;nder and the Schedule attached to this Tender. Figures should not
be altered or erased; any alternation should be effected by striking through the



incorrect figures and mserting the éonactﬁgum in ink above the original figures.
All such amendments should be mitialled by the Tenderer in ink.

® Tenders are to be submitted in duplicate and are to be completed in ink or
typescript; tenders not so completed may not be considered.

® Every Tenderer must complete and submit with his Tender the Declaration on
Details of the Tenderer.

()  Tenders may not be considered if complete information is not given with the
Tender or if any particulars and data asked for in the Schedule are not furnished
in fall

® Each Tenderer shall ot submit more than one tender in this Tender.

Tenders to Remain Open

(a)  Tenders shall remain open for 60 days afier the closing date of the Tender.

(®)  Tender closing time in case of Typhoot/Rainstorm:

In case 2 rinstorm black warning or typhoon signal No. 8 or above is hoisted
between 7:00 a.m. and 9:00 am., the tender closing time will be extended to
9:00 a.m. on the next weekday (i.e. except Saturday and Sunday) other than
public holiday.

Required Subsidy

The Required Subsidy should be shown in Hong Kong Dollars.

Tenderers should make certain that the Required Subsidy is correct and final before
submxttmg their tenders. Under no circumstances will the Government accept any
request for subsidy adjustment on grounds that a mistake has been made in assessing the
Required Subsidy.

Acceptance



(a) The Tender, if accepted, will be concluded as a contract with the Official
Receiver. The Firm will receive a letter from the Official Receiver for
acceptance of the offer. Tenderers who do not receive any notification within
the validity period of their offer shall assumme that their offers have not been
accepted.

()  The Official Receiver is not bound to accept the lowest or any tender. The
Official Receiver. expressly reserves the right to accept more than one offer in
this Tender.
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SCHEDULE

Part I - Work Specifications

The Fam’ s Appointment Takers shall take up the appointment as joint and several
provisional liquidators in place of the Official Receiverin Qualified Cases allocated to the
Firm by the Official Receiver during the Allocation Period.  The Firm shall have no right
to rgject or to refuse to accept any such allocation. At least one of the Appointment
Takers must be a partuer or director of the Firm, or a person who is acceptable to the
Official Receiver as a partner or director equivalent of the Firm. .

The Firm shall kecp under its direct full time employment sufficient staff resources o
ensure that all Qualified Cases allocated to the Firm are handled in a professional and
expeditious manner. In this regard, the Firm shall not utilize staff from other firms or
companies, or to delegate the performance of any part of the Services to any person not
being a person under its employment.

The Firm’ s Appointment Takers shall in respect of a Qualified Case allocated 1o the
Fimm by the Official Receiver, perform with professionally acceptable standards, all such
tasks and duties as are necessary or may be required of a provisional liquidator under
Section 194(1A) of the Companies Ordinance; and all such tasks and duties as are
mecessary or may be required under the Companies Ordinances of a liquidator
appointed under Section 227F thereof (when the Appointment Takers are so
appointed) and such other tasks or duties as may be imposed on them by the Official
Receiver pursuant to this Contract, including but not limited to the duty to convene the
mestings of creditors and contributories under Section 194(1)(b) of the Companies
Ordinance if the assets of the company turn out to be more than $200,000 in value.

The Fim’s Appointment Takers when appointed as joint and several provisional
liquidators in a Qualified Case, shall apply to the court within 3 months of the date of the
winding-up order of that company for a summary procedure order pursuant to Section



227F of the Companies Ordinance unless there is evidence that the value of the asset of
the company will exceed $200,000, in which case, they shall forthwith but in any event
not later than 8 weeks after the date of the winding-up order notify the Official Receiver
of the same, and shall ammange to convene the meetings of creditors and contributories

under Section 194(1)(b) of the Companies Ordinance.

The Firm” s Appointment Takers appointed as joint and several provisional liquidators in
2 Qualified Case shall (uﬁl&ss the Court orders otherwise) continue to act as the

company’ s liquidators when the summary procedure order is granted by the court under
Section 227F of the Companies Ordinance, ad shall perforn with professionally

acceptable standards, all such tasks and duties as are necessary or may be required of a
liquidator under and pursuant fo the ptovisions of the Companies Ordinance, unti the
completion of the case and his obtaining a release order from the court under Section

205 of the Companies Ordinance and an order for the dissolution of the cornpany under
Section 227 of the Companies Ordinance. The Fixm’ s Appointment Takers shall still be
required to deal with and complete all outstanding matters and issues arising in the

Qualified Case for whatever reasons after their obtaining the release order under Section
205 of the Companies Ordinance and the order for the dissolution of the company under
Section 227 of the Companies Ordinance.

The Recognized Professionals of the Firm shall ensure that the performance of the Firm
complies in all respect with the accepted professional standards and ethical guidelines of
the relevant Recognized Profession.



Part J1 - Qualification Criteria

A firm or a company must meet the following criteria in order 1o qualify as a Tenderer:

. @ 'Ihm:mustbemﬂleﬁrmorﬂnccornpanyatleasttwopexsonswhoamRecognizzd
Professionals, |
@ At least one of the Recognized Professionals must be a Professional Person who
must
(@) have atleast 3 years of post-qualification €xperience;
(b) bave a minimum of 300 chargeable hours (“‘the Qualifying Chargeable

Hours™) ﬁver the last 3 years: |

D  of which, at least 150 hours must be related to insolvency wotk
(creditors or compulsory quuidaﬁons) or receiverships [Note: a pass in
the HKSA Diploma in Insolvency Programme is equivaient to 50 hours
of insolvency work];

i)  the remaining hours may be on solvent liquidations [in which case, the
chargeable hours counting towards the Qualifying Chargeable Hours
would be reduced by 50%, so that two chargeable hours on solvent
liquidation will be connted as one Qualifying Chargeable Hour]; and

i) which must have been performed on a minimum of 4 separate
winding-up cases of unconnected companies, ‘

() be a cumrent member of either one or more of the following professional
bodies:

)  Hong Kong Society of Accountants,

i) Law Society of Hong Kong,

m) Hong Kong Institute of Company Secretaries.

2. The firm or the company must have a minimum of two Appomtment Takers. At least one
of the Appointment Takers must be a Professional Person.
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Part [ii - Special Conditions

Total Services

" The services to be performed by the Firm under this Contract shall be as specified in the

Work Specification in Part I of the Schedule and shall be carried out in respect of all

Qualified Cases allocated to the Firm during the Allocation Period by the Official
Receiver.

Assignment

The Firm is strictly prohibited from assigning or otherwise transferring this Contract or

any part, share or interest therein and the performance of this Contract by the Firm shall

be deemed to be personal to the Firm.

Estimate of number of Qualified Cases to be allocated to the Fimn

@

®)

GV

Group A

Up to 300 in number of Qualified Cases (which may be varied by the Official
Receiver solely at his discretion up by 30 percent) may be allocated to the Firm
during the Allocation Period but the number of Qualified Cases allocated to the
Firm per month will not be mare than 25.

Group B

Up to 60 in number of Qualified Cases (which may be vaied by the Official
Receiver solely at his discretion up by 30 percent) may be allocated to the Firm
during the Allocation Period but the rumber of Qualified Cases allocated to the
Firm per month will not be more than 4.

The pumbers referred to in this Special Condition are just estimates and must be
regarded as being given for the Firm’ s information only and not as figures which
the Official Recetver binds himself to adhere.

If the Official Receiver accepts more than one offer in Group A and/or Group B
in this Tender, he is not bound to allocate an equal number of Qualified Cases to

190



each Fim. A larger number of Qualified Cases may be allecated to the Firm
who has tendered the lower Required Subsidy per case.

ty

The Firm must be coversd by professional indemmity insurance to the
satisfaction of the Official Receiver.

The Firm may, in respect of the Qualified Cases allocated to it, be required to
give separate security to the satisfaction of the Official Receiver.

Quotation Sheet

Tenderers are required to complete the Quotation Sheet. Failure to do so will render
their tenders invalid and disqualified.

Fees and Remuneration

@

(b)

©

Subject to the Official Receiver” s right to scrutinize the bill (and if necessary,
taxation by the Court), the Firm” s Appointment Takers when acting as joint and
several provisional liquidators in a Qualified Case, shall be entitled to charge
their fees and remuneration for the work they performed when acting as such
provisional lquidators on a time-cost basis. The actual charge out rate per
grade of staff shall in no circumstances be in excess of the rates set out by the
Firm in the Quotation Sheet,

The Firm’ s Appointment Takers when acting as liquidators under Section 227F
of the Companies Ordinance following from their appointment as joint and
sevezal provisional liquidators in a Qualified Case shall be entitled to charge such
fees and remuneration as may be approved by the Court, out of the assets of the
winding-up company.

If the assets of the winding-up company are msufficient to meet the Finm’ s
Appointment Takers' fees and remuneration as provided in Special Condition
6(a) and (b) above, the shortfall will be met from the Subsidy but only to the

B!
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®

extent of the Required Subsidy set out by the Firm in the Quotation Sheet and
only at or below the charge out rates set out by the Firm in the Quotation Sheet.

The Subsidy and the Required Subsidy shall be calculated and payable strictly
on a case by case basis. Under no circumstances will such Subsidy or Required

Subsidy or any balance thereof be transferred between cases.

No Subsidy will be payable in respect of any Qualified Case allocated to the
Firm undess a summary procedure order under Section 227F of the Companies
Ondinance is made in respect of the Qualified Case. The Firm's Appointment
Takers’ fees and remuneration as joint and several provisional liquidators or
liquidators in a case where no summary procedure order is made wader Section
227¥ shall be paid out of the assets of the company in accordance with th

provisions of the Companies Ordinance.

Subsequent rescission of the summary procedure order made under Section
227F of the Companies Ordinance in respect of a Qualified case shall not affect
any payment of Subsidy already effected unless the summary procedure order
was obtained by material non-disclosure or misrepresentation to the Cout,

Performance of the Firm

@

®)

The performance of the Firm will be closely monitored by the Official Receiver
in terms of the time taken to completc the case, the quality of work, and also in
accordance with Sections 203 and 204 of the Companies Ordinance and other

relevant provisions therein.

The Firm® s Appointment Takers, in respect of a Qualified Case allocated to the
Firm by the Ofﬁcial Receiver, are expected to complete the case by obtaining 2
release order from the Court under Section 205 of the Companies Ordinance in
an expeditious and professional manner. If a case cannot be completed within
one year of the appointment, a report is required to be submitted by them to the
Official Recef'ver before the expiration of the first year of their appointiert

giving explamtions 2s to why the case cannot be so complete

12
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(d)

As jomt and several provisional liquidaters or as liquidators in a Qualified Case,
the Firm’ s Appointment Takers are required to submit accounts to the Official
Receiver pursuant to Section 203 of the Companies Ordinance and to subrmit
together with the first accounts under Section 203, a progress report giving
details on what has been done; what needs to be done and also an indication
with reasons on whether or not the case can be completed within one year of the
appointment.

If the Fim or its Appointment Takers when acting as joint and several
provisional liquidators in a Qualified Case or as liquidators following from its
appointment as joint and several provisional iquidators in a Qualified Case:

() shall fail to carry out all or any of the Services; or

@) ifthe quality of the service provided in respect of the Services is considered
by the Official Receiver as upsatisfactory; or

(@) if there is any breach of any terms or conditions of the Contract by the Firm
ot its Appointment Takers, (which shall be detenmined solely by the
Official Receiver and whose decision shall be final),

the Official Receiver may:

(1) terminate the Contract at any time by giving 7 days notice in writing; and if
the Official Receiver so texminates the Contract, he may:

@ assign to another firm or firms {“the new firm™) the balance of any
uncompleted service in respect of any Qualified Cases allomtedv to
the Firm of which the Firm’ s Appointrment Takers were still the joint
and several provisional liquidators at the time of the texmination of the
Contract, (in which case, the outgoing Firm’ s Appointment Takers
shall forthwith at their own costs and expenses put the new firm into

possession of all property of those uncompleted Qualified Cases)
and/or;

(i) arrange for anofher fin or fizms to take up the appointment as
provisional liquidators in Qualified Cases which, if not because of the

13
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termination of the Contract, would be allocated to the Firm during the
Allocation Period; and/or

(2)- disallow any payment from the Required Subsidy in respect of any
Qualified Cases allocated to the Firm prior to the termination of the
Contract,

Any deficiency in fees and remuneration and/or in the Required Subsidy and all
costs and expenses arising from the termination of the Contract and/or the
assignment of the balance of any uncompleted service in Tespect of any Qualified
Cases to the new firm under this special condition shall be bome by the original
Firm and its Appointment Takers and recoverable by the Official Receiver as
liquidated damages.

Without prejudice to the provisions in Special Condition No. 7(d) hereof, the
Official Receiver may, in those circumstances mentioned in Special Condition
Hd)(®), (ii) and (i),

(1) suspend the Firm’s or its Appointment Takers’ right to participate in the
Panel A Scheme if the Fimm is a registered member of the Panel A
Scheme; and/or

(2) disgualify the Firm or its Appointment Takers from participating mn aty
future tender exémises called by the Official Receiver’ s Office for such
period of time as may be determined by the Official Receiver.

8. Payment of Services

@

®)

Payment of fees and remtmeration shail be in accordance with Special Condition
6 and shall be paid out in the first instance from the net realised assets of the
wound up company after all priority disbursements and charges have been paid
as stipulated in Rule 179 of the Companies (Winding-up) Rules.

Subject to Specxa] Condition 6, the Appointment Takers of the Firm shall as
soon as possible and in any event mot later than 12 weeks after their

14



appointment, advise the Oﬁicie_xl Receiver whether the npet realised assets
available are uniikely to be sufficient to fully pay his fees and remumeration. In
which case, an interitn payment of the Firm’ s time-cost charges may be paid out
of the Required Subsidy to the Appointrent Takers of the Firm up to a ceiling of
60 percent thereof, The application for the interim payment out of the Required
Subsidy must be supported,by 2 narrative history bf the work undertaken so far
together with details of the billable hours and the names and grade of staff
employed on the Hquidation. The balance of the Required Subsidy, if any, will
be paid upon the completion of the case and the Appointment Takers obtaining
a release order from the court under Section 205 of the Companies Ordinance.
All claims for payment under this Special Condition shall be made in such form
as the Official Receiver may prescribe.  Any overpayment of the Required
Subsidy shal] be retmbursed to the Official Receiver.

Change in Qualification Status

The Fixm shall inform the Official Receiver in writing imrnediately of any change in or any
factor which may affect its qualification status. The Official Receiver reserves the right to
review the Firm' s qualification status in the light of any new information relevant fo its
qualification.

15
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Part1V - Generai Conditions

Additional Information

(2) At any time after receiving the tender and before acceptance, the Official Receiver

may require the Tenderer to fumish additional information.

(b) Requirements imposed under (a) above may differ as between different Tenderers.

Personal and other Data Provided

@

(®)

(©)

@

Tenderer's personal data provided in the Tender will be used for tender
evaluation and contract award purposes. If insufficient and accurate

information is provided, the Tender may not be considered.

Tenderer’ s personal data provided in the Tender may be disclosed to the parties
responsible for tender evaluation in other govemment departments and

non-govemment organisations.

Tenderers have the right of access and correction with respect to persanal data
as provided for in Sections 18 and 22 and Principle 6 of Schedule 1 of the
Personal Data (Privacy) Ordinance. The tight of access includes the right to
obtain a copy of the Tenderer” s personal data provided in the Tender.

Enquiries concerming the personal data collected by means of the Tender,
including the making of access arﬂ corrections, should be addressed to Personal
Data Privacy Officer of the Official Receiver’ s Office.

Consent to Disclosure

The Govemnment shall have the right to disclose whenever it considers appropriate or

upon request by any third party (written or otherwise), without any further reference to

the Tenderer, the name and address of the Tenderer and the Required Subsidy per case
it stated in its Tender.

Completion of Tender

16



All Tender documents must be completed in English, signed and lodged to the
Government Logistics Department Tender Box situated at G/F, North Point
Government Offices, 333 Java Road, North Point, Hong Kong, no later that the closing
date of the Tender. Every Tender is a formal offer by the Tenderer for the appointment
of the Tenderer’ s Appointrent Taker as provisicnal liquidator by the Official Receiver in
Qualified cases on the terms and conditions set out in the Terms of Tender and the
Schedule.

Notices

Any notice given under the Contract shall be in written English and deemed to be

received as follows:-
@ Fax, on the date when sent.

(ir) Letter, 7 days after being sent in the post postage prepaid.

Law and Jurisdiction

The Tender and the Contract shall be govemed by and construed m accordance with the
Laws of the Hong Kong SAR and the parties thereto shall submit to the jurisdiction of
the courts of the Hong Kong SAR.
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QUOTATION SHEET

Name of firn/company

Tender under Group 4 or

Group B

Reguired Subsidy per case HKD

Hourly Charge out rate
Pper grade of staff

Number and grade of staff
available to perform

insolvency work

Signature of partner/director
authotrised to sign the offer

Date

18



Declaration on Details of the Tenderer

Form A
To: Official Receiver
Part 1

L Full Name of Tenderer firm/company

I Address

M.  Sharcholding details in the case of a limited company:

Number of issued shares;

Shareholders’ information:

Name Position in the Company =~ Number of shares held

—

IV.  Details of Partners/Directors in the case of a partnership/sole proprietor

Name Position in the Company

—

Ll

V. Number of Recognised Professional

VI. Number of support staff




VIL Details of Appointment Takers (“AT”) and Recognised Professional (“RP”) [nr least two} of the
firm/corapany who perform insolvency work.

Recognised Length of
professional - Position service with  Year of post- As AT
bodies & in firm/ the firm/  qualification and/or
Name membership No.  company company experience RP
L '
2
3.
4.
S.
6.
7.
8.

VIIL. Each of the persons named wnder VII above has also completed an “Individual Experience
Return” (i.e. Form B). These returns are returned together with this Form.

1 declare and confirm that the information provided above is true and comect.

Signed By:

Partners/Director authorized to sign
on behalf of the Tenderer firm/company

Full Natne of Tenderer firm/company in
Block Letters :

Date:




Declaration on Details of the Tenderer

Form B

Individual Experience Return

for Avpointment Takers (AT) and Recognized Professionals (RP)

Name of AT/RP:

Recognised Professional Bodies:

Membership Number:

Position in the Firm:

L Details of work and hours involved

(Period to 31 December)

Members’ Voluntary Liquidations
Creditors Voluntary Liquidations
Compulsory Liquidations
Appointment of Special Managers
Court Appointed Receivers

Section 228(A) Provisional Liquidators

Receivers and Managers under Debentures
Trustees in Bankruptcy

Voluntary Arrangements under the
Supervision of the Court

Others (please specify)

2001

Bours mvolved

2002



II. (a) Number and names of winding up
cases of unconnected Companies
conducted over the last 3 years

(b) Details of the nature of the work
performed on the above cases

I declare and confirm that the above information provided is true and correct.

Signed By:

Name of AT/RP

Name in Block Letters

Date:




Annex ||

Mark-up version of those provisions
in the Bankruptcy (Amendment) Bill 2004
to which the Administration intends to propose amendments

2. Interpretation
Section 2 of the Bankruptcy Ordinance (Cap. 6) is amended -
@) in the definition of “#&" ﬁ’[ ", by repealing the full stop at the
end and substituting a semicolon;

(aa) in the definition of “trustee”, by adding “subject to section

58(1B),” before “means™;

(b) by adding -
““provisional trustee” ?’T{’? 5 M), inrelation to a
bankrupt, means -

(@) where no person is appointed
as provisional trustee of the
property of the bankrupt under
section 12(1A), the Official
Receiver; or

(b) where any person is appointed
as provisional trustee of the

property of the bankrupt under

section 12(1A), the person;”.

1 This is in response to the suggestion that the definition of “trustee” in section 2, the

interpretation provision, should make reference to the new subsection (1B) of
section 58.



3.  Effect of bankruptcy order
Section 12 is amended -
(@) in subsection (1), by repealing “the Official Receiver
shall be thereby constituted receiver” and substituting
“, the Official Receiver shall thereby become the
provisional trustee”;
(b) by adding -

“(1A) In the case of a debtor’s petition, if®

Where the Official Receiver as the provisional
trustee considers that the value of the property of
the bankrupt is unlikely to exceed $200,000, he
may at any time appoint any person as
provisional trustee of the property of the
bankrupt in his place.

(1B) The power of the Official Receiver to
appoint a person as provisional trustee includes
power to appoint 2 or more persons as joint
provisional trustees; but such an appointment
must make provision as to the circumstances in
which the provisional trustees must act together
and the circumstances in which one or more of

them may act for the others.”.

2 This amendment aims to reflect the policy intent that only debtor-petitioned

bankruptcy cases may be outsourced.



5. Power to appoint special manager
Section 15 is amended -
@) in subsection (1), by repealing “to act until a trustee is
appointed, and with” and substituting “, who shall have”;

(b) by adding -

“(4) The term of office of the special
manager shall last until -

(@) in a case where a person other
than the Official Receiver is
appointed as provisional trustee

under section 12(1A) 3, the

appointment; or
(b) in any other case, there—is—a
: e I
bankrupt’s—estate—a trustee is

appointed or constituted under

sections 17, 78(1)(q), 81(4),

100D, 112(4), 112A(1)(i) or

paragraph 6 of Part 1l of

Schedule 1.,

® The proposed change is in response to the discussion at the Bills Committee on 1

April 2005.

4 ‘Same as footnote 3 above.




15. Vesting and transfer of property

Section 58(1) is repealed and the following substituted -

“(1) On the making of a bankruptcy order, the property of the

bankrupt shall vest in the Official Receiver.

(1A) On the appointment of a person other than the Official
Receiver as provisional trustee, the property shall forthwith pass to

and vest in the provisional trustee appointed.

(1B) Save in sections 15(4), 17, 17A, 17B, 42(3), 43A438B;
43C. ° 58(2), 60() °, 79, 80, 81, 85, 85A, 96(1) and 112A, the
provisional trustee shall, unless the context otherwise requires, be

regarded as the trustee for the purposes of this Ordinance.”.

17. Powers of provisional trustee and trustee
to
deal with property of the bankrupt

Section 60 is amended -
@) by renumbering it as section 60(1);
(b) in subsection (1) -
(1) by repealing “, the trustee” and substituting “,
a trustee or the Official Receiver when acting

as provisional trustee”;

®> This amendment aims to enable provisional trustees to have the same power of
trustees in claiming after-acquired property and certain items of excess value under
existing sections 43A, 43B and 43C of the Bankruptcy Ordinance (BO).

® This amendment is consequential to the amendments made to clause 17 below.



(i) in paragraph (a), by repealing “Official
Receiver or” and substituting “trustee or the
Official Receiver when acting as provisional”;

(©) by adding -

“(2) Notwithstanding any other
provisions of this Ordinance but subject to
subsections (3) and (4), a provisional trustee
other than the Official Receiver may do all or any
of the following things -

(@)  take into his custody or under
his control all the property to
which the bankrupt is or
appears to be entitled;

(b)  sell or dispose of perishable
goods, or any property (other
than derivatives, warrants,
options, shares or choses in
action) the estimated value of
which is less than $100,000
and is likely to significantly
diminish if such property is
not immediately sold or
disposed of;

(c) subject to section 61, do all
such other things as may be

necessary for protecting or



preserving the bankrupt’s

property;

(d) exercise any power the

capacity to exercise which is

vested in the provisional

trustee under this Ordinance

and execute any powers of

attorney, deeds and other

instruments for the purpose of

carrying into effect the

provisions of this Ordinance’;

and

(e) subject to section 61, do all

such other things as may be

necessary for administering

the estate  pending the

appointment of a trustee.®

(3) A provisional trustee other than the
Official Receiver may also exercise a power

under subsection (1) if the power is exercised

" This amendment aims to clarify that a provisional trustee may exercise all the
powers vested in him — including monitoring the conduct of a bankrupt and
ensuring that the bankrupt performs his duties. Similar provision can be found in the
existing section 60(d) of the BO.

This amendment aims to clarify that a provisional trustee has powers to administer
the estate — which include interviewing a bankrupt and taking possession of his
property. The phrase “administering the estate” is also used in section 60(e) of the
BO.




under an order of the court or with the prior
approval of the Official Receiver.

(4) A provisional trustee other than the
Official Receiver shall not sell or dispose of
anything under subsection (2)(b) to a person who
Is an associate of the bankrupt, unless the sale or
disposal is under an order of the court or with the
prior approval of the Official Receiver.

(5) For the purposes of subsection (4),
any question whether a person is an associate of
another person shall be determined in accordance
with section 51B as if -

(@) that section were applicable
also for the purposes of such
determination; and

(b) references to the “debtor” in
that section were references to
the “bankrupt” in subsection
(4).

(6) The Official Receiver shall not be
personally liable for any costs and charges
incurred by any person as a result of any refusal

to grant approval under subsection (3) or (4).”.

24. Power to appoint joint or successive trustees
and provisional trustees

Section 80(1) is repealed and the following substituted -



“(1) When 2 or more persons are appointed as provisional trustees,
the appointment shall state whether any act required or authorized to be
done by a provisional trustee is to be done by all or any one or more of such

persons, but all such persons_are in this Ordinance included under the

“provisional trustee” ® —shaH-each-beregarded-as-aprovisional-trustee—for

the-purpeses-of-this-Ordinance, and shall be joint tenants of the property of
the bankrupt.

(1A) When 2 or more persons are appointed as trustees, the
appointment shall state whether any act required or authorized to be done
by a trustee is to be done by all or any one or more of such persons, but all
such persons are in this Ordinance included under the “trustee” “®sha-each

be regarded as a trustee for the purposes of this Ordinance, and shall be
joint tenants of the property of the bankrupt.”.

28. Sections added

The following are added immediately after section 86 -

“Duties of trustee as regards the bankrupt’s conduct and estate

86A. Duties of trustee as regards the
bankrupt’s conduct*

® Upon further review, we consider the wording used in the existing section 80(1)
better reflects our policy intent.

10" See footnote (9).

1 Section 86A of the Bill originally provides that it shall be the duty of a trustee to (a)
report to the court on any conduct of the bankrupt that justifies the court in refusing,
suspending or qualifying an order for the bankrupt’s discharge; and (b) investigate
the conduct of a bankrupt, and to submit a report to the court (if the trustee is the OR)
or OR (if the trustee is a person other than OR), stating whether there is reason to
believe that the bankrupt has committed any act that constitutes an indictable offence
under the BO. On the former duty, new section 86A(1) aims to clarify that the
trustee should also investigate the conduct of the bankrupt (a similar duty is also
found in existing section 77 of the BO). As regards the latter duty, the existing




(1) As regards the conduct of a bankrupt, it shall be the

duty of the trustee to investigate the conduct of the bankrupt and to

report to the court on any conduct that justifies the court in refusing,

suspending or qualifying an order for the bankrupt’s discharge.

(2) In the case of a trustee other than the Official Receiver,

it shall also be the duty of the trustee —

(a) to investigate the conduct of the bankrupt and

to immediately report to the Official Receiver

when he reasonably believes that the bankrupt

has committed an act that constitutes an

offence under this Ordinance; and

(b) to take such part and give such assistance in

relation to the prosecution of any bankrupt as

the Secretary for Justice or the Official

Receiver may direct.

Spoitnteian

arrangement is that whenever there is any report of an offence (whether indictable or

not) under the BO, the OR will initiate the prosecution action, where appropriate. In

view of this, it is not considered necessary to impose a reporting duty on the OR in

relation to any conduct which constitutes an indictable offence under the BO.

Furthermore, the scope of the reporting duty imposed on a trustee (other than the OR)
should be expanded to cover both indictable and summary (not indictable) offences.

New section 86A(2) aims to give effect to these changes.
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36. Review and appeals in bankruptcy

Section 98(2) is amended by repealing “21”—and-substituting—28~ “The

appeal shall be commenced within 21 days from the time when the decision

appealed against is pronounced or made” and substituting “The notice of

appeal shall be served within the time for appealing against an order made
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in the matter of any bankruptcy as specified in Order 59, rule 4(1)(b) of the

Rules of the High Court (Cap. 4 sub. leg. A)"*2,

47. Consequential amendments
The enactments specified in column 2 of the Schedule are amended in

the manner set out in column 3 of the Schedule.

SCHEDULE [s. 47]
CONSEQUENTIAL AMENDMENTS

Item Enactment Amendment
1.  Drug Trafficking (@) Insection 16(5), repeal “receiver”
(Recovery of Proceeds) where it twice appears and
Ordinance (Cap. 405) substitute “trustee”.

(b) In section 18(3)(b)(i), repeal
“receiver, interim receiver, special
manager or trustee” and substitute
“trustee (including provisional

trustee), interim trustee or special

manager”.
2.  Drug Trafficking (@) In Schedule 2, in section 16(5),
(Recovery of Proceeds) repeal “receiver” where it twice

12 Existing section 98(2) sets out the time limit for the lodging of appeal against orders of the court or
the Registrar of the High Court in bankruptcy proceedings. The proposed amendment aims to
make section 98(2) in line with the Order 59, rule 4(1)(b) of the Rules of the High Court. At
present, the time limit prescribed in the latter provision is 28 days.
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(Designated Countries
and Territories) Order (b)
(Cap. 405 sub. leg. A)

Organized and Serious (@)
Crimes Ordinance (Cap.
455)

(b)

Mutual Legal Assistance  (a)
in Criminal Matters
Ordinance (Cap. 525)

(b)

appears and substitute “trustee”.

In Schedule 2, in section
18(3)(b)(i), repeal “receiver,
interim receiver, special manager
or trustee” and substitute “trustee
(including provisional trustee),
interim trustee or special

manager”.

In section 2(1), in the definition of
“insolvency officer”, in paragraph
(b)(i), repeal “receiver, interim
receiver, special manager or
trustee” and substitute “trustee
(including provisional trustee),
interim trustee or special

manager”.

In section 21(5), repeal “receiver”
where it twice appears and

substitute “trustee”.

In Schedule 2, in section 12(5),
repeal “receiver” where it twice

appears and substitute “trustee”.

In Schedule 2, in section
14(3)(b)(1), repeal “receiver,

interim receiver, special manager
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or trustee” and substitute “trustee
(including provisional trustee),

interim trustee or special

manager”.

5. Securities and Futures In Schedule 1, in Part 2, in section 1(k),
(Licensing and repeal “receiver” and substitute
Registration) “provisional trustee”.

(Information) Rules
(Cap. 571 sub. leg. S)

6.  Clearing and Settlement In section 2 3, in the definition of
Systems Ordinance “relevant insolvency office-holder”,
(Cap. 584) repeal “receiver” and substitute for

“trustee”™

3 Copy of section 2, Cap. 584 at Appendix.
Y This is a consequential amendment to the Clearing and Settlement Systems
Ordinance, which was enacted in July 2004.




Appendix

A T AR

Individual Section Mode

Previous section of Next section of enactment Switch language Back to the List of
enactment Laws

Contents of Section

w

Chapter: 584 Title: CLEARING AND SETTLEMENT Gazette Number: L.N. 145 of 2004
SYSTEMS ORDINANCE

Section: 2 Heading: Interpretation Version Date: 04/11/2004

In this Ordinance, unless the context otherwise requires—

“applicant” (EE§§ ]\), in relation to any proceedings under Part 4, means the person who refers a decision to the Tribunal for
review under section 35(1);

“book-entry securities” (SCMfE 55 7%) means any securities issued under any law transferable by a book-entry (whether on a
register or of any other kind);

“certificate of finality” (% J&) M4 E5HHE) means a certificate issued by the Monetary Authority under section 16(3);
“Chairman of the Tribunal” (35 % 5& = J& ) means the person appointed as such under section 34(3);
“clearing and settlement system” (%ﬁ%&é’iﬂ&;‘%,‘ﬁﬁ) means a system established for—

(a) the clearing or settlement of payment obligations; or

(b) the clearing or settlement of obligations for the transfer of book-entry securities, or the transfer of such
securities;

“collateral security” (Kﬁ E?&#ﬁ 1:%), in relation to a clearing and settlement system, means any realizable assets provided,
whether under a charge or a re-purchase or similar agreement or otherwise (including money provided under a charge), for the
purpose of securing rights and obligations potentially arising in connection with participation in the system;

“default arrangements” (E%J}%@ﬂﬁ?), in relation to a clearing and settlement system, means the arrangements in place
within the system for limiting systemic and other types of risk in the event of a participant appearing to be, or likely to become,

unable to meet his obligations in respect of a transfer order; and, without affecting the generality of the foregoing, includes any
arrangements for—

(a) the netting of obligations owed to or by the participant;
(b) the closing out of open positions held by the participant; or
(¢) the realizing of collateral security securing obligations owed by the participant;

“defaulting participant” GEEH Z2H13), in relation to a clearing and settlement system, means a participant in respect of whom
action has been taken by the system operator or settlement institution under the system’s default arrangements;

“designated system” (?Ei?_;‘%:fﬁﬁ) means a clearing and settlement system that has been designated for the purposes of this
Ordinance by the Monetary Authority under section 4(1);

“directors’ voluntary winding up statement” (FE B B 5 IUE) means a statement made under section 228A(1) of the
Companies Ordinance (Cap 32), and a reference to such a statement taking effect is a reference to it being delivered for
registration as specified in section 228 A(3) of that Ordinance;

“disposition of property” (Ea“é@-ﬂ%&%ﬁ), in the context of a disposition made to or by a participant in a designated system,
includes a payment made to or by the participant in the designated system or in a clearing and settlement system, wherever
located, that is utilized by the designated system to effect payments;

“Monetary Authority” (ﬁﬁﬁ%i@%é\) means the Monetary Authority appointed under section 5A of the Exchange Fund
Ordinance (Cap 66);

“netting” (JFZBETE), in relation to a clearing and settlement system, means the conversion of the various obligations owed to
or by a participant, as between that participant and all the other participants in the system, into one net obligation owed to or by
the participant;

“obligations” (F£7%), in the context of the default arrangements under a clearing and settlement system, means obligations

resulting from the issue and receipt of transfer orders between participants, or otherwise resulting from action taken under the
operating rules of the system;

1,2 29/3/2005 19:31



“officer” (5 A &), in relation to a corporation, means a director, manager or secretary of, or any other person involved in
the management of, the corporation and, where the corporation is a system operator or settlement institution of a designated
system, means in addition the chief executive of the designated system;

“operating rules” GE{E#R A]), in relation to a clearing and settlement system, means the rules or terms that govern the
functioning or operations of the system;

“participant” (Z2E3), in relation to a clearing and settlement system, means a person who for the time being is a party to the
arrangement by which the system is established;

“relevant insolvency office-holder” (ﬁ %ﬁﬁ}fi%%ﬁ A ,E\) means—

(a) the Official Receiver appointed under section 75 of the Bankruptcy Ordinance (Cap 6);

(b) a person acting under the laws of Hong Kong in relation to a company as its liquidator, provisional
liquidator, receiver or manager or an equivalent officer;

(c) a person acting under the laws of Hong Kong in relation to an individual as his trustee in bankruptcy or
interim receiver of his property or an equivalent officer; or

(d) a person appointed under the laws of Hong Kong pursuant to an order for the administration in bankruptcy
of an insolvent estate of a deceased person;

“resolution for voluntary winding up” (5 B & % 5%) means a resolution under section 228(1)(c) of the Companies
Ordinance (Cap 32);

“settlement account” (Z’ZLKUPE =] ), in relation to a clearing and settlement system, means an account at a settlement institution
used to hold funds or securities (or both) and to settle transfer orders between participants in the system;

“settlement institution” (32 W H44%), in relation to a clearing and settlement system, means a person providing settlement
accounts to the participants and to any central counterparty in the system for the settlement of transfer orders within the system
and, as the case may be, for extending credit to such participants and any such central counterparty for settlement purposes;
“system operator” (Rt & JE ), in relation to a clearing and settlement system, means any person who, for the purposes of
the system’s operating rules, is responsible for the operation of the clearing or settlement functions of the system;

“transfer order” (ﬁ?ﬁ}%%), in relation to a clearing and settlement system, means either of the following instructions—

(a) an instruction—
(i) by a participant to place at the disposal of another participant an amount of money by means of a
book-entry on the accounts of a settlement institution for the system; or
(ii) which results in the assumption or discharge of a payment obligation for the purposes of the
operating rules of the system; or

(b) an instruction by a participant either to settle an obligation for the transfer of book-entry securities, or for
the transfer of such securities;

“Tribunal” (%7 BZ ) means the Tribunal established under section 34(1).

Previous section of Next section of enactment Switch language Back to the List of
enactment Laws
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