
LC Paper No. CB(1)44/05-06(23) 
 
 
 
 
 
LS/B/37/04-05 
2869 9216 
2877 5029 
 
 

Secretary for Financial Services and the Treasury 
(Attention: Miss Erica Ng, PAS) 
Financial Services and the Treasury Bureau 
4/F, Main and East Wings 
Central Government Offices  
Hong Kong 

27 August 2005 
 
 

BY FAX  
Fax No. : 2234 9757  

Total nos. of pages : (3)
 
 
Dear Miss Ng, 
 
 

Revenue (Profits Tax Exemption for Offshore Funds) Bill 2005 
 
 
 I am scrutinising the above Bill with a view to advising Members and 
should be grateful if you could clarify the following matters: 
 
Clause 2 – proposed section 20AB 

(a) In the proposed section 20AB(2)(b) to (d), if the central management and control 
of the corporation, partnership or trust estate in question is exercised in Hong 
Kong for a short period in the relevant year of assessment, would it satisfy the 
residence requirement?  If it is intended that the central management and control 
of the corporation etc. is to be exercised in Hong Kong continuously throughout 
(my emphasis) the year of assessment in order for it to be regarded as a resident 
person, should this be stipulated clearly in the provision?  

 
(b) Under what circumstances would the central management and control of a 

corporation, partnership or trust estate be regarded as being exercised in Hong 
Kong?  Would it be appropriate to set out these circumstances in the Bill?  

 
Clause 2 – proposed section 20AC 

(a) It is noted that the proposed exemption is intended to apply to any year of 
assessment commencing on or after 1 April 1996 and the qualified transactions 
are set out in the proposed section 20AC(2) to (4) where references are made to 
certain provisions of the Securities and Futures Ordinance (Cap. 571) (“SFO”).  
However, as you know, SFO only came into operation on 1 April 2003 and hence 
as at 1 April 1996, no transaction could be carried out through persons or 
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corporations authorized or licensed under SFO.  As such, please consider 
whether the proposed section 20AC(1) to (4), as drafted, would give rise to 
technical difficulties in granting tax exemption for the period when SFO has not 
come into existence. 

  
(b) It is noted that the Administration intends to refund to offshore funds the amount 

of tax collected if the proposed retrospective effect of the exemption provision is 
adopted.  As we understand it, the money so refunded is required to be paid into 
the offshore fund and becomes property of the fund to which beneficiaries of the 
fund are entitled.  At law, a trustee of trust property is under a duty to distribute 
income and capital to beneficiaries, and has to make sure that the trust property is 
distributed only to the right persons.  Has the Administration consulted the 
industry whether there will be difficulty in tracing the beneficiaries for the 
purpose of distributing to them their share of additional income in the light of the 
time lapse, and whether the offshore funds could finalise their accounts in respect 
of the past years if the refunded amount cannot be distributed to the 
beneficiaries?  Please also consider whether the refund proposal would have an 
unintended effect of subjecting the trustee to the risk of being sued by 
beneficiaries of the fund for recovery of the additional income in the trustee’s 
possession. 

 
(c) In the proposed section 20AC(2)(a), reference is made to a dealing in securities 

within the meaning of paragraph (a) or (b) of the definition of “dealing in 
securities” in Part 2 of Schedule 5 to SFO.  It is noted that the said definition is 
applicable in relation to a person and certain dealings in securities by the person 
are excluded from the definition.  Section 20AC(2)(a), as drafted, appears to 
focus on the nature of the transaction rather than on the person who carries out 
the transaction.  As such, instead of referring to the definition of “dealing in 
securities” in Part 2 of Schedule 5 to SFO, would it be more appropriate to make 
reference to the definition of dealing within the meaning of paragraph (a) of the 
definition of “dealing” in Part 1 of Schedule 1 to SFO?   

 
(d) Under the definition of “dealing in securities” in Part 2 of Schedule 5 to SFO, 

dealings in securities by certain persons (including the persons referred to in the 
proposed section 20AC(2)(b)(ii) to (iv)) are not regarded as dealings in securities 
within the definition.  By referring to “dealing in securities within the meaning of 
Part 2 of Schedule 5” to SFO in the proposed section 20AC(2)(b)(i), does the 
Administration intend to exclude transactions carried out by these persons?  If 
so, please explain the purpose of the proposed section 20AC(2)(b)(ii) to (iv) and 
their relationship with the proposed section 20AC(2)(b)(i).  Please note that 
similar issues apply to dealings in futures contracts and leveraged foreign 
exchange trading referred to in the proposed section 20AC(3)(b) and (4)(b).  

 
(e) In the proposed section 20AC(3)(a) which seeks to define a transaction which 

constitutes a dealing in futures contracts, please consider whether it would be 
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more appropriate to refer to the definition of dealing within the meaning of 
paragraph (b) of the definition of “dealing” in Part 1 of Schedule 1 to SFO.   

 
(f) In the proposed section 20AC(2)(b)(iii) and (3)(b)(iii) where reference is made to 

“automated trading services”, is it necessary to define the term by making 
reference to “automated trading services as defined in Part 2 of Schedule 5 to that 
Ordinance”? 

 
Clause 3 – proposed section 70AB 

The proposed section 70AB(1) provides that a person may apply for revision of 
assessment in respect of a year of assessment that expires before the date on which the 
tax exemption provision comes into operation and the application is required to be 
made within 12 months after that date, or within 6 years after the end of the relevant 
year.  It is noted that this provision is modelled on section 70AA of the Inland Revenue 
Ordinance (Cap. 112).  However, while the time limit of 6 years has a practical purpose 
in section 70AA, it does not appear to serve much purpose in the proposed section 
70AB.  Given that the proposed tax exemption will apply from the year of assessment 
commencing on 1 April 1996, it would not be possible for a person to make the relevant 
application within 6 years after the end of that year.  As such, should the time limit of 6 
years be adjusted to tie in with the commencement of the tax exemption provision?  
 
Drafting matters 

(a) In the English text of the proposed section 20AB(4)(c), the phrase “otherwise 
than through another person (“interposed person”)” is applicable to 
subparagraph (ii) only.  However, the corresponding Chinese text makes the 
phrase apply to both subparagraphs (i) and (ii).  Please make both texts match. 

 
(b) In the English text of the proposed section 20AB(4)(c)(ii), should the full stop 

before “a director” be replaced by a comma? 
 
  I would appreciate it if you could let us have the Administration’s reply in 
both languages by 16 September, 2005. 
 

Yours sincerely, 
 
 
 

(Connie Fung) 
Assistant Legal Adviser 

 
c.c.: DoJ (Attn: Ms Monica LAW – SALD(BD)3) Fax No. 2869 1302 
 LA 








































































