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Dear Miss Ng,

Revenue (Profits Tax Exemption for Offshore Funds) Bill 2005

I am scrutinising the above Bill with a view to advising Members and

should be grateful if you could clarify the following matters:

Clause 2 — proposed section 20AB

(@)

(b)

In the proposed section 20AB(2)(b) to (d), if the central management and control
of the corporation, partnership or trust estate in question is exercised in Hong
Kong for a short period in the relevant year of assessment, would it satisfy the
residence requirement? If it is intended that the central management and control
of the corporation etc. is to be exercised in Hong Kong continuously throughout
(my emphasis) the year of assessment in order for it to be regarded as a resident
person, should this be stipulated clearly in the provision?

Under what circumstances would the central management and control of a
corporation, partnership or trust estate be regarded as being exercised in Hong
Kong? Would it be appropriate to set out these circumstances in the Bill?

Clause 2 — proposed section 20AC

(@)

It is noted that the proposed exemption is intended to apply to any year of
assessment commencing on or after 1 April 1996 and the qualified transactions
are set out in the proposed section 20AC(2) to (4) where references are made to
certain provisions of the Securities and Futures Ordinance (Cap. 571) (“SFO”).
However, as you know, SFO only came into operation on 1 April 2003 and hence
as at 1 April 1996, no transaction could be carried out through persons or



(b)

(d)

(€)

corporations authorized or licensed under SFO. As such, please consider
whether the proposed section 20AC(1) to (4), as drafted, would give rise to
technical difficulties in granting tax exemption for the period when SFO has not
come into existence.

It is noted that the Administration intends to refund to offshore funds the amount
of tax collected if the proposed retrospective effect of the exemption provision is
adopted. As we understand it, the money so refunded is required to be paid into
the offshore fund and becomes property of the fund to which beneficiaries of the
fund are entitled. At law, a trustee of trust property is under a duty to distribute
income and capital to beneficiaries, and has to make sure that the trust property is
distributed only to the right persons. Has the Administration consulted the
industry whether there will be difficulty in tracing the beneficiaries for the
purpose of distributing to them their share of additional income in the light of the
time lapse, and whether the offshore funds could finalise their accounts in respect
of the past years if the refunded amount cannot be distributed to the
beneficiaries? Please also consider whether the refund proposal would have an
unintended effect of subjecting the trustee to the risk of being sued by
beneficiaries of the fund for recovery of the additional income in the trustee’s
possession.

In the proposed section 20AC(2)(a), reference is made to a dealing in securities
within the meaning of paragraph (a) or (b) of the definition of “dealing in
securities” in Part 2 of Schedule 5 to SFO. It is noted that the said definition is
applicable in relation to a person and certain dealings in securities by the person
are excluded from the definition. Section 20AC(2)(a), as drafted, appears to
focus on the nature of the transaction rather than on the person who carries out
the transaction. As such, instead of referring to the definition of “dealing in
securities” in Part 2 of Schedule 5 to SFO, would it be more appropriate to make
reference to the definition of dealing within the meaning of paragraph (a) of the
definition of “dealing” in Part 1 of Schedule 1 to SFO?

Under the definition of “dealing in securities” in Part 2 of Schedule 5 to SFO,
dealings in securities by certain persons (including the persons referred to in the
proposed section 20AC(2)(b)(ii) to (iv)) are not regarded as dealings in securities
within the definition. By referring to “dealing in securities within the meaning of
Part 2 of Schedule 5” to SFO in the proposed section 20AC(2)(b)(i), does the
Administration intend to exclude transactions carried out by these persons? If
so, please explain the purpose of the proposed section 20AC(2)(b)(ii) to (iv) and
their relationship with the proposed section 20AC(2)(b)(i). Please note that
similar issues apply to dealings in futures contracts and leveraged foreign
exchange trading referred to in the proposed section 20AC(3)(b) and (4)(b).

In the proposed section 20AC(3)(a) which seeks to define a transaction which
constitutes a dealing in futures contracts, please consider whether it would be



more appropriate to refer to the definition of dealing within the meaning of
paragraph (b) of the definition of “dealing” in Part 1 of Schedule 1 to SFO.

() Inthe proposed section 20AC(2)(b)(iii) and (3)(b)(iii) where reference is made to
“automated trading services”, is it necessary to define the term by making
reference to “automated trading services as defined in Part 2 of Schedule 5 to that
Ordinance”?

Clause 3 — proposed section 70AB

The proposed section 70AB(1) provides that a person may apply for revision of
assessment in respect of a year of assessment that expires before the date on which the
tax exemption provision comes into operation and the application is required to be
made within 12 months after that date, or within 6 years after the end of the relevant
year. Itis noted that this provision is modelled on section 70AA of the Inland Revenue
Ordinance (Cap. 112). However, while the time limit of 6 years has a practical purpose
In section 70AA, it does not appear to serve much purpose in the proposed section
70AB. Given that the proposed tax exemption will apply from the year of assessment
commencing on 1 April 1996, it would not be possible for a person to make the relevant
application within 6 years after the end of that year. As such, should the time limit of 6
years be adjusted to tie in with the commencement of the tax exemption provision?

Drafting matters

(@ In the English text of the proposed section 20AB(4)(c), the phrase “otherwise
than through another person (“interposed person”)” is applicable to
subparagraph (ii) only. However, the corresponding Chinese text makes the
phrase apply to both subparagraphs (i) and (ii). Please make both texts match.

(b) In the English text of the proposed section 20AB(4)(c)(ii), should the full stop
before “a director” be replaced by a comma?

| would appreciate it if you could let us have the Administration’s reply in
both languages by 16 September, 2005.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

c.c.. DoJ (Attn: Ms Monica LAW - SALD(BD)3) Fax No. 2869 1302
LA
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CAP. 571 Securities and Futures Ordinance—Part Il

Division 7—Automated trading services

95. Authorization for providing automated
trading services

(1) No person shall—

(@) provide automated trading services; or

(b) offer to provide automated trading services,

unless that person—- ‘
(i) is authorized under subsection (2);

(ii} is an employee or agent of a person authorized under subsection
(2), and is acting in that capacity for or on behalf of that person;

(iii) is an intermediary licensed or registered for Type 7 regulated
activity;

(iv) is a licensed representative for Type 7 regulated activity, and is
acting in that capacity for the licensed corporation to which the
representative is accredited; or

(v) is an individual whose name is entered in the register maintained
by the Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as that of a person engaged in respect of
Type 7 regulated activity by a registered institution registered for
that regulated activity, and is acting in that capacity for the
registered institution.

(2) Where the Commission is satisfied that it is appropriate to do so, the
Commission may upon application by a person, by notice in writing served on
that person, authorize that person to provide automated trading services—

(¢) subject to such conditions as it considers appropriate specified in
the notice; and

(b) with effect from a date specified in the notice for the purpose.
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CAP. 571 Securities and Futures Ordinance—Part V

114. Restriction on carrying on business in
regulated activities, ete.

(1) Subject to subsections (2), (5) and (6), no person shall—

{a} carry on a business in a regulated activity; or
(b) hold himself out as carrying on a business in a regulated activity.

(2) Subscction (1) shail not apply to—

(¢) a corporation licensed under section 116 or 117 for the regulated
activity;

(») an authorized financial institution registered under section 119
for the regulated activity; or

(¢} a person authorized under section 95(2) for the regulated
activity.

(3) Without prejudice to subsection (1) but subject to subsection (4), no
person shall—

(«) perform any regulated function in relation to a regulated activity
carried on as a business; or
(b) hold himself out as performing such function.

(4) Subsection {3) shall not apply to—

(@) a licensed representative who carries on for his principal a
regulated aclivity for which the representative is licensed;
(h) an individual—
(i) who carries on for a registered institution a regulated
activity for which the registered institution is registered; and
(i) whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance {(Cap. 155) as engaged by the registered
institution in respect of the regulated activity; or
{(¢) an employee of a person authorized under section 95(2) for the
regulated activity who performs any regulated function in
relation to the regulated activity for which the person is so
authorized.



w51 # BERGEEN—BVH

(5) (ETARBERETHERSH3 WM —ER SN R - MEARS
SETREFHERB MR-

(6) ARfTAIMIRALRTS R A TR AR 1 8RB Ml 3 AR AR —

(@ BUBZEEETIE CRRSET BAIHIEE S T A&
Tig) LiTaES X
(b) BMMHEAZGRS
BB EE SRR STIRA NS 8 WRAEEGHRLE (1)K -

() B 6 HWE > AR (1) RIEFTMmsRRET mEAAHMAE
B A ROETER & > EASMEAAREERS - EREERDEA BAFY
B (6)(a) R (b) SRt R AF R H - MRFEMMRBAAL - EAREEZA
E4EMEERRERT & LA -

(®) (EAAESEBMTERE (1) %K - DRLE—

(@) —BEAFEFER » THRAK 55,000,000 BER T 5 - i) ok VRS
15 > ARTRBAT MMM M E—H - BB K $100,000 ; K

() —EBEMBEEER - T K $500,000 KB 2E I B8 F A9 3E
7 T RBTHAYMNE—H - 5 REFAK $10,000 -

©) EMAESESRTIREE (D)% DBLF—

(@) —SEAFEREEE  TRIK 1,000,000 RER 2. MEHFROF
7 RITTABATHAUAM S — A SR 320,000 ;

() —BEHEEEFER TRECAAKRRERGEA - R AR e 5
7 > MM BTRREMNE—E - BEFK 2,000 -

ﬂ ﬂ ‘ , 0 ‘] 3 CAP. 571 Securities and Futures Ordinance—Part V

(5) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of carrying on one or more
of the activities specified in Part 3 of Schedule 5.

(6) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of providing financial
accommodation if he reasonably believes that the financial accommodation is
not to be used to facilitate—

(@) the acquisition of securities listed on a stock market (whether a
recognized stock market or any other stock market outside
Hong Kong), or

(b) the continued holding of such securities.

(7) For the purposes of subsection (6), where it is proved in any
proceedings for a contravention of subsection (1) that the person had obtained,
before providing the financial ‘accommodation to a borrower, a written
confirmation from the borrower that the financial accommodation was not to
be used to facilitate such acquisition or continued holding as referred to in
subsection (6)(a) and (b), that person shall be presumed, unless the contrary is
proved, to have reasonably believed that the financial accommodation was not
to be so used.

(8) A person who, without reasonable excuse, contravenes subsection (1}
commits an offence and is liable—

(@) on conviction on indictment to a fine of $5,000,000 and to
imprisonment for 7 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or

(6) on summary conviction to a fine of $500,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $10,000 for every day during which
the offence continues.

(9) A person who, without reasonable excuse, contravenes subsection (3)
commits an offence and is liable—

{(a) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $20,000 for every day during which
the offence continues; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $2,000 for every day during which the offence
continues.
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CAP. 571 Securities and Futures Ordinance—Part V

116. Corporations to be licensed for carrying on
+regulated activities

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, grant to the applicant a licence to carry on
one or more than one regulated activity as the Commission may specify in the
licence. :

(2) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless—

(a) the applicant is—

(i) a company,

(i) an overseas company which has complied with the
provisions of Part XI of the Companies Ordinance {Cap.
32) for the-registration of documents; or

(i) a corporation (other than a company or an overscas
company)}—

(A) which carries on a business principally outside Hong
Kong in an activity which, if carried on in Hong Kong,
would constitute the regulated activity;

(B) to which section 114(1) would not apply but for the
provisions of section 115(1)(i) and (ii); and

(C) to which Part XI of the Companies Ordinance {Cap.
32) would apply if it established a place of business in
Hong Kong;

(b) applications have been lodged under section 126 in respect of
such persons as referred to in section 125(1)(a) and {b) for
approval of them as the responsible officers of the applicant in
relation to the regulated activity; and

(c) an application has been lodged under section 130(1) for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

(@) it is a fit and proper person to be licensed for the regulated
activity;

(b) it will be able, if licensed, to comply with the financial resources
rules; and

(¢) it— .

(i) has lodged and maintains with the Commission such
security in accordance with rules made under subsection (4);
or
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CAP. 571 Securities and Futures Ordinance—Par! 4

(ii) is insured in accordance with rules made under subsection
(5.

(4) The Commission may make rules for the purposes of subsection
(3)(c)(i) that provide for—

(a) any security to be lodged and maintained by a licensed
corporation with the Commission; ;

(b) the manner in which the security is lodged;

(¢) the terms on which the security is maintained;

(d) the Commission’s power to apply a security lodged and
maintained with the Commission in such circumstances, for such
purposes and in such manner as may be prescribed in the rules;

(¢) any other matter relating to the security.

(5) The Commission may make rules for the purposes of subsection
(3)(c)(ii) that provide for— :

(@) insurance coverage for specified amounts to be taken out and
maintained by a licensed corporation in relation to specified
risks;

(b) the terms on which the insurance is to be taken out and
maintained;

(c) any other matter relating to the insurance.

(6) A licence granted under subsection (1) shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(7) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (6), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(8) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

(9) Without prejudice to the Commission’s powers under Part IX, a
licence granted to a corporation to carry on Type 7 regulated activity shall be
deemed to be revoked in respect of that regulated activity upon the
corporation’s being granted an authorization under section 95(2) to provide
automated trading services.
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117. Grant of temporary licences to corporations for
carrying on regulated activities

(1) The Commission may, upon application by a corporation in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on, for a period not exceeding 3 months, one or more than one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specify in the licence.

(2) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

(@) it carries on a business principally outside Hong Kong in an
activity which, if carried on in Hong Kong, would constitute the
regulated activity; ‘

(b) it seeks to be licensed for the regulated activity solely for
carrying on in Hong Kong such business in the activity;

(¢) it carries on such business in the activity in the place referred to
in paragraph (a) under an authorization (however described) by
an authority or regulatory organization in that place which—

(i) in the Commission’s opinion, performs a function similar to

the functions of the Commission under this Part;

(i) confirms to the satisfaction of the Commission that the
applicant has been so authorized; and

(i) the Commission is satisfied is empowered under the law of
that place to investigate, and, where applicable, to take
disciplinary action for, the conduct of the applicant in Hong
Kong;

(d) the granting of the licence would not result in its being granted
licences under subsection (1) for respective licence periods that in
total exceed 6 months in any period of 24 months;

(¢) it is a fit and proper person to be so licensed for the regulated
activity;

(f) it has nominated at least one individual for approval by the
Commission for the purposes of subsection {5)(a); and

(g) an application has been lodged under section 130(1) for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) A licence granted under subsection (1) shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.
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(4) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (3), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(5) Without limiting the generality of subsection (3), it shall be a
condition of a licence granted under subsection (1) for carrying on a regulated
activity—

(@) that, in relation to the regulated activity, there is at least one
individual who is—
(i) nominated by the licensed corporation and approved by the
Commission for the purposes of this paragraph; and
(i) available at all times to supervise the business of the
regulated activity for which the corporation is licensed; and
(b) that the licensed corporation shall not hold any client assets in
carrying on the regulated activity.

(6) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use¢ a name other than the
name specified in the licence,

119. Registered institutions

(1) The Commission may, upon applicaticn by an authorized financial
institution in the prescribed manner and payment of the prescribed fee, register
the applicant for one or more than one regulated activity (other than Type 3
and Type 8 regulated activities) and shall, upon such registration, grant to the
applicant a certificate of registration specifying the regulated activity for which
it is registered.

(2) The Commission shall refer to the Monetary Authority any
application made to it under subsection (1).

(3) Upon receiving an application for registration for a regulated activity
referred to him under subsection (2), the Monetary Authority shall—
{a) consider the application;
{b) consult the Commission upon the merits of the application; and
(c) advise the Commission whether he is satisfied by the applicant
that the applicant is a fit and proper person to be registered for
that regulated activity.
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(4) In deciding whether to register or refuse to register an applicant
under subsection (1), the Commission—

(a) shall have regard to any advice given to it by the Monetary
Authority pursuant to subsection (3)(c); and
(b) may rely wholly or partly on that advice in making that decision.

(5) Any registration under subsection (1) shail be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the registered institution
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(6) Where the Commmission by notice in writing amends of revokes any
condition or imposes any new condition under subsection (5), the amendment,
revocation or imposition takes offect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(7) Without prejudice to the Commission’s powers under Part IX, the
registration of an authorized financial institution for Type 7 regulated activity
shall be deemed to be revoked in respect of that regulated activity upon the
institution’s being granted an authorization under section 95(2) to provide
automated trading services.

(8) Without limiting the generality of subsection (5), it shall be a
condition of any registration under subsection (1) for—

(@) aregulated activity, that—

(i) in relation to the regulated activity, there is at least one
executive officer of the registered institution who is
available at all times fo supervise the business of the
regulated activity for which the institution is registered; and

(ii) any individual whose name is entered in the register
maintained by the Monetary Authority under section 20 of
the Banking Ordinance (Cap. 155) as engaged by the
registered institution in respect of the regulated activity is a
fit and proper person to be so engaged,;

(g Typel regulated activity, that if the Commission in its absolute
discretion requires by notice in writing, the registered institution
shall apply, within such reasonable period as may be specified in

the notice, for an authorization under section 95(2) for that

regulated activity, and the regulated activity shall be operated in
such mianner as may be specified in the notice pending the
revocation of the registration under section 197(2).
(9) The Commission shall not exercise its power under subsectio_n (5) or
(8)(b) unless the Commission has first consulted the Monetary Authority.
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SCHEDULE i [ss. 2, 19, 66, 164, 171,
174, 175, 202 &

406 & Sch. 9]

INTERPRETATION AND GENERAL PROVISIONS

PART |

INTERPRETATION

1. Interpretation of this Ordinance

In this Ordinance, unless otherwise defined or excluded or the context otherwise requires—

“accredited” (#RME) means accredited 1o a licensed corporation with the Commission’s approval
under section 122 of this Ordinance;

“Advisory Committee” (3% B &) means the Advisory Committee referred to in section 7 of
this Ordinance;

“articles” (ZLEAIR]), in relation to a company, means its articles as defined in section 2(1) of the
Companies Ordinance (Cap. 32);

“associate” (5813 #), in relation to a person, means—

(4) the spouse, or any minor child (natural or adopted) or minor step-child, of the
person;

(#) any corporation of which the person is a director;

(¢) any employee or partner of the person; ,

(d) the trustee of a trust of which the person, his spouse, minor child (natural or
adopted) or minor step-child, is a beneficiary or a discretionary object;

() another person in accordance with whose direclions or instructions the person is
accustomed or obliged to act;

(f) another person accustomed ot obliged to act in accordance with the directions or
instructions of the person;

(g) a corporation in accordance with the directions or instructions of which, or the
directions or instructions of the directors of which, the person is accustomed or
obliged to act;

() a corporation which is, or the directors of which are, accustomed or obliged to act
in accordance with the directions or instructions of the person;

{(f) a corporation at general meetings of which the person, cither alone or together with
another, is directly or indirectly entitled to exercise or control the exercise of 33% or
more of the voting power;

{j) a corporation of which the person controls the composition of the board of
directors;

(k) where the person is a corporation—

(i) each of its directors and its related corporations and each director or employee
of any of its related corporations; and

(ii) a pension fund, provident fund or employee share scheme of the corporation or
of a related corporation of the corporation;

(/) without limiting the circumstances in which paragraphs {a) lo (k) apply, in
circumstances concerning the securities of or other interest in 2 corporation, or
rights arising out of the holding of such securities or such interest, any other person
with whomn the person has an agreement or arrangement-— )

(i) with respect to the acquisition, holding or dispasal of such securities or such
interest; or
(i) under which they undertake to act together in exercising their voting power at
general meetings of the corporation;
“agsociated entity” (4 BB K M), in relation to an intermediary, means a company, Of an overseas
company complying with the provisions of Part XI of the Companies Ordinance {Cap. 32)
relating to the registration of documnents, which—
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(@) is in a controlling entity relationship with the intermediary; and
(b) _receives or holds in Hong Kong client assels of the intermediary;

“auditor” (% %) means a certified public accountant (practising) as defined in the Prolessional
Accountants Ordinance (Cap. 50), or such other person as is prescribed by rules made under
section 397 of this Ordinance for the purposes of this definition; ( Amended 23 of 2004 5. 56}

“authorized automated trading services” (%2 5] B 13¢5 /R ) means automated trading services
which & person is authorized to provide under section 95(2) of this Ordinance;

wauthorized financial institution” (#2 77 BAH5 88 M) means an authorized institution as defined in
section 2(1) of the Banking Ocdinance %(éa . 155); ’

“automated trading services” (E#{LIZE ?E) has the meaning assigned to it by Part 2 of
Schedule 5 to this Ordinance; :

“bank”™ ($#7) means any institution carrying on business similar to—

{@) the banking business within the meaning of the Banking Ordinance (Cap. 155) as
carried on by an authorized financial institution; or
(h) the business of taking deposits within the meaning of that Ordinance as carried on
by an authorized financial institution, .
whethet it is an authorized financial institution or not, and “banker” (§47) shall be construed
accordingly; B

“bank incorporated ocutside Hong Kong” (FEFH LA AT SL B M IR YR TT) means a bank
incorporated outside Hong Kong that is not an authorized financial institution;

“banker’s books” (ST &) includes—

(@) books of a banker;

{5} cheques, orders for the payment of money, bills of exchange and promissory notes in
the possession of a banker;

(¢) securities in the possession of a banker, whether as a pledge or otherwise; and

(d) any material in which information is recorded (however compifed or stored, and
whether recorded in a legible form or recorded otherwise than i a legible torm but
is capable of being reproduced in a legible form) and which ts used in the ordinary
course of business of a bank;

“books™ (M #) includes—

{&) accounts and any accounting information; and

(h) in the case of a banker, any banker's books,
however compiled or stored, and whether recorded in a legible form or recorded otherwise
than in a legible form but is capable of being reproduced in a legible form;

“broadcast” (Jigﬁ), in relation to any material (however described), includes having the
information contained in the material broadcast;

“broadcaster” (1§35 %) means a person who lawfully—

{(a) establishes and maintains a broadcasting service within the meaning of Part I1IA of
the Telecommunications Ordinance (Cap. 106); or

(#) provides a broadcasting service as defined in section 2(1) of the Broadcasting
Ordinance (Cap. 562);

“business day” (&3 1) means a day other than—

{@) a public holiday; and ’

{b) a gale warning day or a black rainstorm warning day as defined in section 71{2) of
the Interpretation and General Clauses Ordinance (Cap. 1)

“certificate of deposit” (F£#k &) means a document relating to money, in any currency, which has
been deposiled with the issuer or some other person, being a document which recognizes un
obligation to pay a stated amount to bearer or to order, with or without interest, and being a
document by the delivery of which, with or without endorsement, the right to receive that
stated amount, with or without interest, is transferable (and, in the case of any such document
which is a prescribed instrument by virtue of paragraph («) of the definition of “prescribed
instrument” in section 137B(1) of the Banking Ordinance (Cap. 135}, such document includes
any right or interest referred to in paragraph (#) of that definition in respect of such
document);

“certified public accountant” (8 #) means a certified public accountant as defined in section 2
of the Professional Accountants Ordinance (Cap. 50); ( Added 23 of 2004 5. 56)

“charge” (FAAC) includes any form of security, including a mortgage;

“clearing house™ (553 A7) means a person—
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(a) whose activities or objects include the provision of services for the clearing and
settlement of transactions in securities effected on a recognized stock market or
subject to the rules of a recognized exchange company;

(b) whose activities or objects include the provision of services for—

(i) the clearing and settlement of transactions in futures contracts; or

(i) the day-to-day adjustment of the financial position of futures contracts,
effected on a recognized futures market or subject to the rules of a recognized
exchange company,; or

(¢) who guarantees the settlement of any such transactions as are referred to in
paragraph (a) or (b),

but does not include a corporation operated by or on behall’ of the Government,
“clearing participant” (% ¥ 8 EE) means a person—

(a) who, in accordance with the ruies of a recognized clearing house, may participate in
one or more of the services provided by the clearing house in its capacity as a
clearing house; and

(b) whose name is entered in a list, roll or register kept by that recognized clearing house
as a person who may participate in one or more of the services provided by that
clearing house;

“client” (%), in relation to an intermediary, means a person for whom the intermediary provides
a service the provision of which constitutes a regulated activity, and—
(a) includes another intermediary that—
(i) deposits securities;
(ii) deposits money; or
(i) deposits any properly as collateral,
with the first-mentioned intermediary;
(b) in connection with a leveraged foreign exchange contract, does not include a
reco&nized counterparty;
“client assets” (& P & &) means—
(@) client secunities and collateral; and
(b) client money;
“client collateral” (gﬁiﬁvﬁ’aﬁ:) means—
(a) securities collateral; and
{b) other collateral;
“client money” (& F
(a) " in relation to a licensed corporation, means any money—
{i) received or held by or on behalf of the licensed corporation; or
(i) received or held by or on behalf of any corporalion which is in a controlling
enlity relationship with the licensed corporation, '
which is so received or held on behalf of a client of the licensed corporation or in
which a client of the licensed corporation has a legal or equitable interest, and
includes any accretions thereto whether as capital or income; ot
(b) in relation to a registered institution, means any money—
(i) received or held by or on behalf of the registered institution, in the course of the
conduct of any regulated activity for which the registered institution is
registered; or .
{ii) received or held by or on behalf of any corporation which is in a controlling
entity relationship with the registered institution, in relation to such conduct of
the regulated activity,
which is so received or held on behalf of a client of the registered institution or in
which a client of the registered institution has a legal or equitable interest, and
includes any accretions thereto whether as capital or income;
“client securities” (% PP & 3F)— .

{«) in relation to a licensed corporation, means any securities (other than securities

collateral)}—
(i) received or held by or on behalf of the licensed corporation; or .
(ii) received or hetd by or on behalf of any corporation which is in a controlling
entity relationship with the licensed corporation,
which are so received or held on behalf of a client of the licensed corporation or in
which a client of the licensed corporation has a legal or equitable interest; or
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() in relation to a registered institution, means any securities (other than securities
collateral}—

{i) received or held by or on behalf of the registered institution, in the course of the
conduct of any regulated activity for which the registered institution is
registered; or

(ii) received or held by or on behalf of any corporation which is in a controlling
entity relationship with the registered institution, in relation to such conduct of
the regulated activity,

which are so received or held on behalf of a client of the registered institution or in
which a client of the registered institution has a legal or equitable interest;
“client securities and collateral” (& F‘g 8 2 B AR means—
(a@) client securities; and
(b) client collateral;
“collective ipvestment scheme” (SR8 &t #]) means—

(a) arrangements in respect of any property—

(i) under which the participating persons do not have day-to-day control over the
management of the property, whether or not they have the right to be consulted
or to give directions in respect of such management;

(ii) under which-—

(A) the property is managed as a whole by or on behalf of the person operating
the arrangements;

(B} the contributions of the participating persons and the profits or income
from which payments are made to them are pooled; or

(C) the property is managed as a whole by or on behalf of the person operating
the arrangements, and the contributions of the participating persons and
the profits or income from which payments are made lo them are pooled;
and

{iii) the purpose or effect, or pretended purpose or effect, of which is 1o enable the
participating persons, whether by acquiring any right, interest, litle or benefil in
the property or any part of the property or otherwise, to participate in or
receive—

(A) profits, income or other returns represented to arise or to be likely to arise
from the acquisition, holding, management or dispesal of the property or
any part of the property, or sums represented 1o be paid or 1o be likely to
be paid out of any such profits, income or other returns; or

(B) a payment or other returns arising from the acquisition, holding or
disposal of, the exercise of any right in, the redemption of, or the expiry of,
any right, interest, litle or benefit in the property or any part of the
property; or

(b) arrangements which are arrangements, or are of a class or description of
arrangements, prescribed by notice under section 393 of this Ordinance as being
regarded as collective investment schemes in accordance with the terms of the notice,

but does not include—
(i) arrangements operated by a person otherwise than by way of business;
{ii) arrangements under which cach of the participating persons s u corpotation in the
same group of companies as the person operating the arrangements;

{iii} arrangements under which each of the participaling persons is a bona lide employee
or former employee of a corporation in the same group of companies as the person
operating the arrangements, or a spouse, widow, widawer, minor child (natural or
adopted) or minor step-child of such employee or former employee;

(iv) franchise arrangements under which the franchisor or franchisee earns profits or
income by exploiting a right conferred by the arrangemens to use a trade name or
design or other intellectual property or the goodwill attached to it;

(v) arrangements under which money is taken by a solicitor from his client, or as a
stakeholder, acting in his professional capacity in the ordinary course of his practice;

(vi) arrangements made for the purposes of any fund or scheme maintained by the
Commission, or by a recognized exchange company, recognized clearing house,
recognized exchange contreller or recognized investor compensation company,

R
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“compensation fund” (B

under any provision of this Ordinance for the purpose of providing compensation in
the event of default by an exchange participant or a clearing ﬁarticipant;
{vii) arrangements made by any credit union in accordance with the objects thercof,
{viii) arrangements made for the purposes of any chit-fund permitted to operate under the
Chit-Fund Businesses (Prohibition) Ordinance (Cap. 262);
(ix) arrangements made for the purposes of the Exchange Fund established by the
Exchange Fund Ordinance {Cap. 66);

(x) arrangements which are arrangements, or are of a class or description of
arrangements, prescribed by notice under section 393 of this Ordinance as not being
regarded as collective investment schemes in accordance with the terms of the notice;

“Commission” (F2E: &) means the Securities and Futures Comsmission referred to in section 3(1)
of this Ordinance;

“Commissioner of the Independent Commission Against Corruption” (BEBU¥A) means the
person who holds the office of the Commissioner of the Independent Comunission Against
Corruption pursuant to section 5 of the Independent Commission Against Corruption
Ordinance (Cap. 204); (Amended 14 of 2003 5. 24)

“company” (£ 7)) means a cogﬂny as defined in section 2(1) of the Companies Ordinance (Cap. 32);

4) means the Investor Compensation Fund established under
section 236 of this Ordinance;

“conduct” (i:riﬁgncludcs any act or omission, and any series of acts or omissions;

“constitution” (2£#2), in relation to a corporation, including # recognized exchange company,
recognized clearing house, recognized exchange controller or recognized investor
compensation company, means—

(¢) where the corporation is a company, the memorandum and articles of the
corporation; or

() in any other case, any other instrument providing for the constitution of the
corporation;

“controlling entity” (¥ HE X #), in relation to a corporation, means a person who, cither alone or
with any of his associates—

{a) is entitled to exercise or control the exercise of not less than-—
(i} subject to subparagraph (i), 20%; or
(i) where any other percentage is prescribed by rules made under section 397 of this
Ordinance for the purposes of this definition, such other percentage,
of the voting power at general meetings of the corporation;
(6) has the right to nominate any of the directors of the corporation; or
(¢) has an interest in shares carrying the right to—
(i) veto any resolution; or
(i) amend, modify, limit or add conditions to any resolution,
at general meetings of the cor oration; ' .
“controlling entity relationship” (PEHEMMIE), in relation to a corporation, means 1
relationship with an intermedjary by virtue of— :
(@) the intermediary being a controlling entity of the corporation;
{#) the corporation being a controlling entity of the intermediary; or
(¢) another person, who is a controlling entity of the corporation, being also a
controlling entity of the intermediary; .

“corporation” (i} means a company or other body corporate incorporated either in Hong
Kong or elsewhere, but does not’include a company or other body corporate which is
prescribed by rules made under section 397 of this Ordinance for the purposes of this
definition as being exempted from the provisions of this Ordinance, or to the extent that it is
prescribed by rules so made as being exempted from any provision of this Ordinance;

“court” (B ° %ﬁ) includes a magistrate and a tribunal;

“credit union‘g‘ (%% EBi3,) means a credit union registered under the Credit Unions Ordinance
(Cap. 119);

“data material” (#3841 8) means a document or other material used with or produced by any
information system;

“dealing” (35

{&) in relation to securities, means, whether as principal or agent, making or offering to
make an agreement with another person, or inducing or attempting to induce
another person, to enter into or to offer lo enter into an agreement—
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(i) for or with a view to acquiring, disposing of, subscribing for or underwriting
securities; or

(i) the purpose of pretended purpose of which is to secure a profit 1o any of the
parties from the yield of securities or by reference to fluctuations in the value of
securities; or

(b) in relation to futures contracts, means, whether as principal or agent—

(i} making or offering to make an agreement with another person to enter into, or
to acquire or dispose of, a futures contract;
(i) inducing or attempting to induce another person to enter into, or to offer to
enter into, a futures contract; or
(i) indueing or attempting to induce another person to acquire or dispose of a
futures contract;

“debenture” (M) includes debenture stocks, bonds, and other securities of a corporation,
whether constituting a charge on the assets of the.corporation or not;

“defalcation” (B5%) means misapplication, including misappropriation, of any property;

“director” (M &) includes a shadow director and any person occupying the position of director by
whatever name called;

“document” (3 {%) includes any register and books, any tape recording and any form of input or
output into or from an information system, and any other document or similar material (whether
produced mechanically, electronically, magnetically, optically, manually or by any other means);

“exchange participant” (5%5 Fir & BL#) means a person—

{a) who, in accordance with the rules of a recognized exchange company, may trade
through that exchange company or on a recognized stock market or a recognized
futures market operated by that exchange company; and

() whose name is entered in a list, roll or register kept by that recognized exchange
company as a person who may trade through that exchange company or on 2
recognized stock market or a recognized futures market operated by that exchange

company,

“executive director” (AFT# M), in relation to the Commission, means the chairman of the
Commission, or any other person who is appointed as an executive dircctor of the
Commission under section | of Part | of Schedule 2 to this Ordinance;

“executive officer” (E B AR)—

{(a) in relation to a licensed corporation, means a responsible officer of the licensed
corporation;

(b) in refation to a registered institution, means a person who is an executive officer of
the registered institution under the Banking Ordinance {Cap. 155); or

{¢) in relation to an associated entity of an intermediary, means any director of (he
associated entity who is responsible for directly supervising the receiving or holding
by the associated entity of client assets of the intermediary;

“fee” (¥ A) includes a charge;

“financial accommodation” {J#53i#) means a loan or other arrangement under which a person
is or is to be provided with credit, whether directly or through a third party, and in particular
includes an overdraft, a discounted negotiable instrument, a guarantee, a forbearance from
enforcing any debt that in substance is a loan, and also includes an agreement to sccure the
payment or repayment of any such accommodation;

“financial product” (L &) means—

(a) any securities;
{b) any futures contract;
(c} any collective investment scheme;
(d) any leveraged foreign exchange contract;
“financial resources rules” (BB Eﬁﬁﬁﬂ) means rules made under section 145 of this Ordinance;
“financial year” (84 B4 &)~
{(a) in relation to the Commission, means the financial year referred to in section 13(1)
of this Ordinance; or
(&) in relation to an mtermediary, or an associated entity of an intermediary, weans——
(i) the financial year in respect of which notification is given to the Commission
under section 155(1) of this Ordinance or, where an approval is granled under
section 155(3)(a) of this Ordinance, the financial year in respect of which the
approval is granted;
!
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(ii) the (inancial ce(cssu’ in respect of which notification is given to the Monetary
Authority under section: 39B(1) of the Banking Ordinance (Cap. 155) or, where
an approval is granted under section 39B(3)(a) of that Ordinance, the financial

ear in respect of which the approval is granted; or
(ti} in any other case, & period of 12 consecutive months ending ot 31 March in a
calendar year;

“function” (BLfE) includes power and duty;

“Futures contract” (JAH & #7) means—

{a) a contract or an option on a contract made under the rules or conventions of a
futures market; :

{6) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of
this Ordinance as being regarded as futures contracts in accordance with the terms
of the notice,

but does not include interests, rights or property which is interests, rights or property, or is of
a class or description ol interests, rights or property, prescribed by notice under section 392 of
this Ordinance as not being regarded as futures contracts in accordance with the terms of the
notice;

“Futures Exchange Company” (W32/f) means the company incorporated under the Companies
Ordinance (Cap. 32) and registered under that Ordinance by the name Hong Kong Futures
Exchange Limited;

“futures market” (4 5 7138) means a place at which facilities are provided for persons to negotiate
or conclude sales and purchases of, or for bringing together on a regular basis sellers and
purchasers of—

(@) contracts the effect of which is—

(i) that one party agrees to deliver to the other party al an agreed future time an
agreed property, or an agreed guantity of a property, at an agreed price; or

(i) that the parties will make an adjustment between them at an agreedp future time
according to whether at that time an agreed property is worth more or less or
an index or other factor stands at a higher or jower level than a value or level
agreed at the time of making of the contract; or

(b) options on contracts of the kind described in paragraph (a),

where—
{i) the contracts or options of the kind described in paragraph () or (b) are novated or
guaranteed by a central counterparty under the rules or conventions of the market
on which they are traded; or .

(i) the contractual obligations under the contracts or options of the kind described in
paragraph (a) or (b} are normally discharged before the contractual expiry date
under the tules or conventions of the market on which they are traded,

but does not include the office of a recognized clearing house;

“group of companies” (% 748 M) means any 2 or more corporations one of which is the holding
company of the other or others (as the case may be);

“hold” (%), in relation to any property, includes—

(g) possession of the property,

(b} being registered or otherwise recorded, as having title to or being entitled to receive
the property, in any register or other record (however compiled or stored) which is
esta Iisgzd or crealed for the purpose of identilying persons having title to or being
entitled 1o reccive any properly; and

(¢) in the ease of a person carrying on business, the person being in a position 1o
transfer the property to himsell or otherwise receive the benefit of the property—

{i) where another person has a Jegat or equitable interest in the property;

(ii) where there is a connection between the property and the business which is
carried on by the person; and

(iii} regardless of whether it would be lawfu! or unlawlul for the person to transfer
the property to himsell or otherwise receive the benefit of the property,
but does not include, in the case of a cheque or other order made payable to any person, the
possession of the cheque or other order during the course of dispatching or delivering it to
that person ot any other person on behaif of that person;
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“holding company” (JEA%% 7}), in relation to a corporation, means any other corporation of
which it is a subsidiary;

“incorporated” (W3 + W3 5 ¥ M) includes formed or established, by whatever means;

“information” (B - BH - #8) includes data, text, images, sound codes, computer
programmes, software and databases, and any combination thereof;

“information system” (¥ 8% #4t) means an information system as defined in section (1) of the
Electronic Transactions Ordinance (Cap. 5353);

“Insurance Authority” ({RE ¥ B ) means the Insurance Authority appointed under section 4 of
the Insurance Companies Ordinance (Cap. 41);

“insurer” (R A) means an insurer as defined in section 2(1} of the Insurance Companies
Ordinance (Cap. 41);

“intermediary” (*F 5‘)\) means a licensed corporation or a registered institution;

“judicial or other proceedings” (R B H th 3 # #F) means any legal proceedings, whether in the
nature of judicial proceedings or otherwise;

“legal officer” (K A B) means a legal officer as defined in section 2 of the Legal Officers
Ordinance (Cap. 87); .

“leveraged foreign exchange contract” (F{ L /MEL 5 & 47) has the meaning assigned 1o it by
Part 2 of Schedule 5 to this Ordinance;

“leveraged foreign exchange trading” (£ 244MBE25 5) has the meaning assigned to it by Part 2
of Schedule 5 to this Ordinance;

“licence” (i ~ M HR) means a licence ﬁrantcd under section 116, 117, 120 or (2] of this Ordinance,
and “licensed” CHENM « #55%) shall be construed accordingly;

“licensed corporation” (3% ¥ ) means a corporation which is granted a licence under section
116 or 117 of this Ordinance;

“licensed persen” (#§#LA) means a licensed corporation or a licensed representative;

“licensed representative” (FFREfC#&) means an individual who is granted a licence under section
120 or 121 of this Ordinance;

“liquidator” (i% 42 A) includes a provisional liquidator;

“tisted” (L Ti7) means listed on a recognized stock market, and for the purposes of this definition—

{a) a corporation shall be regarded as listed if any of its securities are listed;

{) securities shall be regarded as listed when a recognized exchange company has, on
the application of the corporation which issued them, or on the application of a
holder of them, agreed to allow, subject to the requirements of this Ordinance,
dealings in those securities to take place on a recognized stock market, and shall
continte to be so regarded during a period of suspension of dealings in those
securities on the recognized stock market;

“listing” (2717}, in relation to securities, means the process by winch the securities are listed;

“live broadcast” (E3#%), in relation to any material (Kowever described), means having the material
broadcast without its being recorded in advance;

“Mandatory Provident Fund Schemes Authority” (4% 55) meuns the Mandatory Provident Fund
Schemes Authority established under section 6 of the Mandatory Provident Fund Schemes
Ordinance {Cap. 485);

“market contract” (117355 #7) means a contract subject to the rules of a recognized clearing house
entered into by the clearing house with a clearing participant pursuant to a novation which is
both in accordance with those rules and for the purposes of the clearing and settlement of
transactions in securities or futures contracts effected on a recognized stock market or a
recognized futures market or subject to the rules of a recognized exchange company;

“market misconduct” (MK EFTH) has the meaning assigned to it by section 245(1) of this
Ordinance;

“Market Misconduct Tribunal” (1% %47 B2 #ME) means the Market Misconduct Tribunal
established by section 251 of this Ordinance;

“member” (), in relation to the Commission, means any executive director (whether or not
acting as the chairman or deputy chairman) or non-executive director of the Commission;

“memorandum” (S XH), in relation to a company, means its memorandum as delined in

_section 2(1) of the Companies Ordinance (Cap. 32);

“minor” (3R #5E), in relation to a person, means not having attained the age of 18 years;

“misfeasance” (F#7T4) means the performance of an otherwise lawful act in a wrongful
manner;
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(v) RERMEESHMTS ;
(vi) H{EM¥Fagigdt ; s
(viiy MEEETI R - HEEHL - e
TSR A el 24 B 92 T & - BUISHER
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(iii) WM AR
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“Monetary Authority” (£ F & 33 H) means the Monetary Authority appointed under section
5A of the Exchange Fund Ordinance (Cap. 66);

“money laundering activities” (¥E$43E W) means activities intended to have the effect of making
any property—

(@) which is the proceeds obtained from the commission of an offence under the laws of
Hong Kong, or of any conduct which if occurred in Hong Kong would constitute an
offence under the laws of Hong Kong; or

{(#) which in whole or in part, directly or indirectly, represents such proceeds,

not to appear to be or so represent such proceeds; ‘

“multilateral agency” (¥ #HE) means a body specified in Part 4;

“non-executive director” (GERUITHEH), in relation to the Commission, means a person who is
appointed as 2 non-executive director of the Commission under section | of Part | of
Schedule 2 to this Ordinance;

“number” (B{B), in relation to shares which in the context can be construed to include stock,
includes amount,

“officer” (FERAE)—

(¢} in relation to a corporation, means a direclor, manager or secretary of, or any ather

ersoti involved in the management of, the corporation; or

{5) in relation to an unincorporated body, means any member of the governing body of
the unincorporated body;

“Official Receiver” (75 % % ¥ &) means the Official Receiver appointed under section 75 of
the Bankruptcy Ordinance {Cap. 6); .
“Ombudsman” (& # ¥ B) means The Ombudsman referred to in section 3(1) of The Ombudsman

Ordinance (Cap. 39*'2'

“other collateral” (F4b E—

{@) in relation to a licensed corporation, means any property (other than securities or
money)— .

(i) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, the licensed corporation; or

{ii) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, any other intermediary or person,

which is so deposited or provided-——

(A) as security [or the provision by the licensed corporation of financial
accommodation; or

(B) to facilitate the provision by the licensed corporation of financial
accommodation under an arrangement that confers on the licensed corporation
a collateral interest in the property, or

(6) in relal)ion to a registered institution, means any property (other than securities or
money)—

(i) deposited with, ot otherwise provided by or on behalf of a client of the
registered institution to, the registered institution, in the course of the conduct
of any regulated activity for which the registered institution is registered; or

(i) deposited with, or otherwise provided by or on behalf of a client of the
registered institution to, any other intermediary or person, in relation to such
conduct of the regulated activity,

which is so deposited or provided—

(A) as security for the provision by the registered institution of financial
accommadation; or

(B) to facilitate the provision by the registered  institution of financial
accommeodation under an arrangement that confers on the registered institution
a collateral interest in the property;

“gverseas company” (#59h4} &) means an oversea company within the meaning of section 332 of
the Companjes Ordinance (Cap. 32);

“performance :éﬂl.ﬂ), in relation to a function, includes discharge and exercise;

“possession” { #), in relation to any matter, includes custody, control and power of or over the
maiter;

“Privacy Commissioner for Personal Date” (FAFRELE) means the Privacy Commissioner for
‘l:ggsonal Data established under section 5(1) of the Personal Data (Privacy) Ordinance (Cap.

)
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“professional investor” (¥ | &) means—

()

5
()
(d}

(@

(g

n
0]

)

any recognized exchange company, recognized clearing house, recognized exchange
controller or recognized investor compensation company, or any person authorized
to provide automated trading services under section 95(2) of this Ordinance;
any intermediary, or any other person carrying on the business of the provision of
investment services and regulated under the law of any place outside Hong Kong;
any authorized financial institution, or any bank which is not an authorized
financial institution but is regulated under the law of any place outside Hong Kong;
any insurer authorized under the Insurance Companies Ordinance (Cap. 41), or any
other person carrying on insurance business and regulated under the law of any
place outside Hong Kong;
any scheme which-—-

(i} is a collective investment scheme authorized under section 04 of this

Ordinance; or

(it} is similarly constituted under the law of any place outside Hong Kong and, it it
is regulated under the law of such place, is permitted to be operated under the
law of such place,

or any person by whom any such scheme is operated;

any registered scheme as defined in section 2(L) of the Mandatory Provident Fund

Schemes Ordinance (Cap. 485), ot its constituent fund as defined in section 2 of the

Mandatory Provident Fund Schemes (General) Regulation (Cap. 485 sub. leg. A), or

any person who, in relation to any such registered scheme, is an approved trustee or
service provider as defined in section 2(1) of that Ordinance or who is an investment
manager of any such registered scheme or constituent fund;

any scheme which—

(i) is a registered scheme as defined in section 2(1) of the Occupational Retirement

Schemes Ordinance (Cap. 426); or

(i) is an offshore scheme as defined in section 2(1) of that Ordinance and, il it is
regulated under the law of the place in which it is domiciled, is permitted o be
operated under the law of such place,

or any person who, in refation to any such scheme, is an administrator as defined in

section 2(1) of that Ordinance;

any government {other than a municipal government authority). any institution

which performs the functions of a central bank, or any multilateral agency,

except for the purposes of Schedule 5 to this Ordinance, any corporation which is—

(i) a wholly owned subsidiary of -~

(A) an intermediary, or any other person carrying on the business of the
provision of investment services and regulated under the law of any place
outside Hong Kong; or

{B) an authorized financial institution, or any bank which is net an authorized
financial institution but is regulated under the law ol uny place outside
Hong Kong;

{ii) a holding company which holds all the issued share capital of—

{A) an intermediary, or any other person carrying on the business of the
provision of investment services and regulated under the law of any place
outside Hong Kong; or

(B) an authorized financial institution, or any bank which is not an authorized
financial institution but is regulated under the law of any place outside
Hoeng Kong; or

(i) any other wholly owned subsidiary of a holding compiny referred to in
subparagraph (ii); or

any person of a class which is prescribed by rules made under section 397 of this

Ordinance for the purposes of this paragraph as within the meaning of this

definition for the purposes of the provisions of this Ordinance, or to the extent that
it is prescribed by rules so made as within the meaning of this definition for the
purposes of any provision of this Ordinance;
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“property” (B &) inciudes—
{d) money, poods, choses in action and land, whether in Hong Kong or elsewhere; and
() obligations, easements and every description of estate, interest and profit, present or

future, vested ot contingent, arising out of or incident to property as defined in

parﬁz}tgraggh (a);

“prospectus” (RBACEEFE) means prospectus as defined in section (1) of the Companies Ordinance
(Cap. 32), (Repluced 30 of 2004 5. 3)

“public” (2 ¥ - AF) means the public of Hong Kong, and includes any class of that public;

“purchase” (& - M), in relation to securities, includes subscribing for or acquiring the securities,
in whatever form the consideration may be;

“qualifying credit rating” (& & {3 % &) means—

(@) a credit rating specified in Part 5; or
(b) any credit rating which, in the opinion of the Commission, is equivalent to a credit
rating specified in Part 5;

“recognized clearing house” (AP &5 57) means a company recognized as a clearing house under
section 37(1) of this Ordinance,

“recognized counterparty” (F27 ¥ F ) means—

{a) an authorized financial imstitution;

(b) in relation to a particular transaction conducted by a corporation licensed for Type
3 regulated activity, another corporation which is also so licensed; or

(¢} an institution prescribed by rules made under section 397 of this Ordinance for the
purposes of this definition as a recognized counterparty;

“recognized exchange company” (MBRIZEE A1) means a company recognized as an exchange
company under section 19(2) of this Ordinance;

“cecognized exchange controfler” (R2813 | A) means a company recognized as an exchange
controller under section 59(2) of this Ordinance,

“recognized futures market” (3T H1 K Ti739) means a futures market operated by a recognized
exchange company;

“recognized investor compensation company” (B WEMH /A A) means a company
recognized as an inveslor compensation company under section 79(1) of this Ordinance;
“recognized stock market” (FEA[{EFTH) means a stock market operated by a recognized

exchange company;

“record” (%1%} means any record of information (however compiled or stored) and includes—

(m) any books, deeds, contract or agreement, voucher, receipt or data material, or
information which is recorded otherwise than in a legible form but is capable of
being reproduced in a legible form; and

() any document, disc, tape, sound track or other device in which sounds or other data
(not being visunl images) arc embodied so as to be capable (with or without the aid
of other equipment) of being reproduced, and any film (inciuding a microfilm), tape
or other device in which visual images are embodied so as to be capable {with or
without the aid of other equipment} of being reproduced;

“registered” (31111 means registered under section 119 of this Ordinance, and “registration”™ M
shal! be construed accordingly;

“registered institution” (?{H“Hﬁﬁﬁy) means an authorized financial institution which is registered
under section 119 of this Ordinance;

“Registrar of Companies™ (237 #: lIHi§ 1 1%) means the Regisirar of Companies appointed undet
seclion 303 of the Companies Ordinance (Cap. 32);

“regulated activity” (FREEH) means any oiP the regulated activities specified in Part 1 of
Schedule 5 to this Ordinance, and a reference to a type of regulated activity by number shall
ge consirued as a reference to the type of regulated activity of that number as specified in that

art;

“regulated investment agreement” (%4141 % ifs #%) means an agreement the purpose or effect, or
pretended purpese or effect, of which is to provide, whether conditionally ot unconditionally,
to any party to the agreement a profit, income or other returns calculated by reference to
changes in the value of any properly, but does not include an interest in a collective
investment scheme;

“relevant provisions” (¥ B %) means the provisions of—

(a) this Ordinance;
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(b) Parts H and XII of the Companies Ordinance (Cap. 32), so far as those Parts relate,

directly or indirectly, to the performance of functions relating to—
(i) prospectuses;

{ii) the purchase by a corporation of its own shares;
(iii) a corporation giving financial assistance for the acquisition of its own shares,
whether or not such funclions have been made the subject of a transfer order under
section 25 or 68 of this Ordinance;

{c) Parts IT and XII of the Companics Ordinance (Cap. 32), for the purposes only of
section 213 of this Ordinance, and so far as those Parts relate, directly or indirectly,

to an advertisement mentioned in section 38B(1) of that Ordinance; [ Added 30 of

2004 s. 3)

“relevant share capital” (% Bt #) means the issued share capital of a corporation which is of a
class carryin riﬁhts to vote in all circumstances at general meetings of the corporation;

“remuneration” ( ) includes money, any consideration, financial accommodation or benefit,
whether paid, provided or supplied directly or indirectly;

“repealed Commeodities Trading Ordinance” (£ /#BRNY (ﬁréﬂiﬁﬁ’ﬁfﬂ])) means the Comimedities
Trading Ordinance (Cap. 250) repealed under section 406 of this Ordinance; o
“repealed Exchanges and Cf:aring Houses (Merger) Ordinance” (ELBEFRH CER BT REER (S
1) %@} ) means the Exchanges and Clearing Houses (Merger) Ordinance (Cap. 555)

repealed under section 406 of this Ordinance; B

“repealed Leveraged Foreign Exchange Trading Ordinance” (B BB (RIS S B e 43
means the Leveraged Foreign Exchange Trading Ordinance (Cap. 451) repealed under section
406 of this Ordinance;

“repealed Protection of Investors Ordinance” (2 BRI (RS T A #HI} ) means the Protection
of Investors Ordinance (Cap. 335) repealed under section 406 of this Ordinance;

“repealed Securities and Futures (Clearing Houses) Ordinance” (B MR EG Ll 35 B I 1% (B AR
¥E#1>) means the Securities and Futures (Clearing Houses) Ordinance (Cap. 420) repealed
under section 406 of this Ordinance; .

“repealed Securities and Futures Commission Ordinance” (00 R E MU e B L &

{4y} means the Securities and Futures Commission Ordinance {Cap. 24) repealed under
section 406 of this Ordinance; .

“repealed Securities (Disclosure of Interests) Ordinance” (ELBEBRAG A S5 (I 1t AR 1R BLY)
means the Securities (Disclosure of Interests) Ordinance (Cap. 396) repealed under section 406
of this Ordinance;

“repealed Securities (Insider Dealing) Ordinance” (BLEBRA GR % (RT3 H) I FI3) means the
%e%qrities {Insider Dealing) Ordinance (Cap. 395) repealed under section 406 of this

rdinance;

“repealed Securities Ordinance” (EBEERK (B %)) means the Securities Ordinance (Cap.
333) repealed under section 406 of this Ordinance;

“repealed Stock Exchanges Unification Ordinance” (2 BIBRAY (B 4550 5 i & DF 1 913 ) means the
Stock Exchanges Unification Qrdinance (Cap. 361) repealed under section 406 of this
Ordinance;

“responsible officer” (& B A £) means an individual who is approved by the Commission under
section 126(1) of this Ordinance as a responsible officer of a licensed corporation;

“Risk Management Committee” (ﬂﬁ%&?ﬁﬁ), in relation to a recognized exchange
controller, means the committee of that name established under section 65(1) of this
Ordinance by the controller;

“rules” (B#)—

(a) in relation to a recognized exchange company, means the rules, regulations and
directions, by whatever name they may be called and wherever coniained,
governing—

(i) its exchange participants;
(i) the persons who may participate in any of the services it provides;
(iii) the setting and levying of fees;
(iv) the listing of securities;
(v) the trading of securities or futures contracts;
{vi) the provision of other services, or
{vii) generally, its management, operations or procedures, )
and includes, in respect of sections 24 and 92 of this Ordinance, its constitution;

s e
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(b) in relation to a recognized clearing house, means the rules, regulations and
directions, by whatever name they may be called and wherever contained,
governing—

(i) its clearing participants;
{ii) the persons who may participate in any of the services it provides;
(iii} the selting and levying of fees;
(iv) the provision of clearing and settiement services, and the suspension or
withdrawal of such services;
(v) the provision of other services; or .
{vi) generally, its management, operations or procedures,
and includes, in respect of sections 41 and 92 of this Ordinance, its constitution;
{¢c) in relation to a recognized exchange controller, means—
(i) its constitution; or
(i) the rules, regulations and directions, by whatever name they may be cailed and
wherever contained, governing the conduct or procedures of—
(A) the recognized exchange controiler;
(B) the Risk Management Committee; or
(C) any person or body of persons declared in a notice under section 66(2} of
this Ordinance to be a person or body of persons (as the case may be) to
which this sub-subparagraph shall apply; ot
(@) in relation to a recognized investor compensation company, means—
(i) its constitution; or
(ii) the rules, regulations and directions, by whatever name they may be called and
wherever contained, governing its management, operations or procedures, or its
provision of services;
“securities” (AR 7%) means—

(a) - shares, stocks, debentures, loan stocks, funds, bonds or notes of, or issued by, a
body, whether incorporated or unincorporated, or a government or municipal
government authority;

() rights, options or interests (whether described as units or otherwise) in, or in respect
of, such shares, stocks, debentures, loan stocks, funds, bonds or notes,

(¢) certificates of interest or participation in, temporary or interim certificates for,
receipts for, or warrants to subscribe for or purchase, such shares, stocks,
debentures, loan stocks, funds, bonds or notes;

{d) interests in any collective investment scheme;

{e) interests, rights or property, whether in the form of an instrument or otherwise,
commonly known as securities;

(/) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or praperty, prescribed by notice under section 392 of

this Ordinance as being regarded as securities in accordance with the terms of the

notics,
but does not include—
¢iy shares or debentures of a company that is a private company within the meaning of

section 29 of the Companies Ordinance (Cap. 32);

(ii) any interest in any collective investment scheme that is—

{A) a registered scheme as defined in section 2(1) of the Mandatory Provident Fund
Schemes Ordinance (Cap. 485), or its constituent fund as defined in section 2 of
the IXI)andatory Provident Fund Schemes (General) Regulation (Cap. 485 sub.
eg. A);

(B) an occupational retirement scheme as defined in section 2(1) of the
Occupational Retirement Schemes Ordinance (Cap. 426); or ‘

(C) a contract of insurance in relation to any class of insurance business specified in
the First Schedule to the Insurance Companies Ordinance (Cap. 41);

(iii} any interest arising under a general partnership agreement or proposed general
partnership agreement unless the agreement or proposed agreement relates to an
undertaking, scheme, enterprise or investment contract promoted by or on behalf of
a person whose ordinary business is or includes the promotion of similar
undertakings, schemes, enterprises or investment contracts (whether or not that
person is, or is to become, a party to the agreement or proposed agreement);
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(iv) any negotiable receipt or other negotiable certificate or document evidencing the
deposit of a sum of money, or any rights or interest artsing under the receipt,
certificate or document;

{v) any bill of exchange within the meaning of secticn 3 of the Bills of Exchange
Ordinance (Cap. 19) and any promissory note within the meaning of section 89 of
that Ordinance;

{vi} any debenture that specifically provides that it is not negotiable or transferable;

(vii) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by nolice under section 392 of
this Ordinance as not being regarded as securities in accordance with the terms of
the notice;

“Securities and Futures Appeals Tribunal” (LFFEF#HUE) means the Securities and Futures
Appeals Tribunal established by section 216 of this Ordinance;

“securities and futures industry” (sB#RIH#) means the securities and futures market and
participants (other than investors) therein (including recognized exchange companies,
recognized clearing houses, recognized exchange controllers, recognized  investor
compensation companies and persons carrying on any regulated activity), and any activities
related to financial products that are carried on in such sccurities and futures market or by
such participants;

“securities and futures market” (5% 714¥) means any market, exchange, place or service
which facilitates the bringing together on a regular basis persons who are parties to
transactions related to financial products;

“securities borrowing and lending agreement” (3§ $E %) means an agreement whereby a
person borrows or lends securities pursuant to an arrangement where the borrower
undertakes to return securities of the same description, or pay the equivalent value of the
securities, to the lender, and includes a stock borrowing within the meaning of section 19(16)
of the Stamp Duty Ordinance (Cap. 117);

“securities collateral” (REFHLIH @) —

(@) in refation to a licensed corporation, means any securities—

(i) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, the licensed corporation; or

{ii) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation te, any other intermediary or person,

which are so deposited or provided—

(A) as security for the provision by the licensed corporation of financial
accommodation; or

(B) to facilitate the provision by the licensed corporation of fmancial
accommedation under an arrangement that confers on the licensed corporution
a collateral interest in the securities; or

(h) in relation to a registered institution, means any securities - -

(i) deposited wilh, or otherwise provided by or on behall of a client ol the
registered institution to, the registered institution, in the course of the conduct
of any regulated activity for which the registered institution is registered; or

{ii) deposited with, or otherwise provided by or on behall of 4 client of the
tegistered institution to, any other intermediary or person, in relation to such
conduct of the regulated activity,

which are so deposited or provided—

(A) as security for the provision by the registered imstitution ol financial
accommodation; ot

(B) to facilitate the provision by the registered institution of [inuancial
accommeodation under an arrangement that confers on the registered institution
a coliateral interest in the securities;

“securities margin financing” (B#{R &M K) has the meaning assigned to it by Parl 2 of
Schedule 5 to this Ordinance;

“served” (i%1%) includes given;

“shadow director” (Hﬁ%é%ﬁ) means a person in accordance with whose directions or instructions
the directors of a corporation are accustomed or obliged to act, but a person shall not be
regarded as a shadow director by reason only of the fact that the directors aet on advice given
by him in a professional capacity,
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“share” ({7} means any share in the share capital of a corporation, and, except where a
distinction between stock and shares is express or implied, includes stock;

“short selling order” (M EHTR)—

(@) subject to paragraph (b), means an order to sell securities in respect of which the
seller, or the person for whose benefit or on whose behalf the order is made, has a
presently exercisable and unconditional right to vest the securities in the purchaser
of them by virtue of having—

(i) under a securities borrowing and lending agreement-—
(A} borrowed the securities; or
(B) obtained a confirmation from the counterparty to the agreement that the
counterparty has the securities available to lend to him;

(ii) a title to other securities which are convertible into or exchangeable for the
securities to which the order relates;

{ii) an option to acquire the securities to which the order relates;

(iv) rights or warrants to subscribe for and to receive the securities to which the
order relates; or

(v) entered into with any other person an agreement or arrangement of a
description f‘prescribed by rules made under section 397 of this Ordinance for the
purposes of this subparagraph;

(&) in relation to paragraph {a)(it}, (4id), {iv) or (v}, does not include an order where the
seller, or the person for whose benefit or on whose behalf the order is made, has, at
the time of placing the order, issued unconditional instructions to obtain the
securifies to which the order relates;

“specified debt securities” (4P SH) means debenture stocks, loan stocks, debentures,
bonds, notes, indexed bonds, convertible debt securities, bonds with warrants, non-interest
bearing debt securities and other securities or instruments acknowledging, evidencing or
creating indebtedness—

(@) which are issued or guaranteed by the Government; .

() which are issued by an issuer that has a qualifying credit rating for any of its debt
instruments; or

(¢) which are issued by any other issuer as may be approved by the Commission in
writing in a particular case;

“specified futures exchange” (1878} #3€ 5 i) means a futures exchange specified in Part 2;

“specified stock exchange” (87 37 %X 5 FT) means a stock exchange specified in Part 3;

“Stock Exchange Company” (Bi3CHT) means the company incorporated under the Companies
Ordinance (Cap. 32) and registered under that Ordinance by the name The Stock Exchange of
Hong Kong Limited;

“stock market” (ﬁ#Tﬁﬁ) means a place where persons regularly meet together to negotiate sales
and purchases of securities (including prices), or a place at which facilities are provided for
bringing together sellers and purchasers of securities; but does not include the office of—

{a) an exchange participant of a recognized exchange company which may operate a
stock market; or

(b) a recognized clearing house;

“take-over offer” (KL MSEE#Y), in relation to a corporation, means an offer made to all the holders
(or all the holders other than the person making the offer and his nominees) of the shares in
the corporation to acquire the shares or & specilied pro ortion of them, or to all the holders
(or all the holders other than the person making the offer and his nominees) of a particular
class of the shares to acquite the shares of the class or a specified proportion of them;

“title” (#B%) includes name or descriplion;

“trading right” (3CE ), in relation to a recognized exchange company, means a right 1o be
eligible to trade through that exchange company or on a recognized stock market or a
recognized futures market operated by that exchange company and entered as such a right in
a list, rol! or register kept by that exchange company.

( Amended 23 of 2004 5. 56)
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SCHEDULE 5 [ss. 114, 118, 139 &

142 & Sch. 1]

REGULATED ACTIVITIES

PART i

The following are regulated activities—
Type | : dealing in securities;
Type 2 : dealing in futures contracts,
Type 3 : leveraged foreign exchange trading;
Type 4 ; advising on securities;
Type 5 : advising on futures contracts;
Type 6 : advising on corporate finance;
Type 7 : providing automated trading services,
Type 8 : securitics margin financing;
Type 9 : asset management.

PART 2

In this Schedule—
“advising on corporate finance” (BL#LA F 174t & R) means giving advice—

{(a) concerning compliance with or in respect of rules made under section 23 or 36 of this
Ordinance governing the listing of securities and the code published under section
399(2)(a) or {b) of this Ordinance;

(b} concerning—

(i) any offer to dispose of securities to the public;
(ii) any offer to acquire securities from the public; or _
(iii) acceptance of any offer referred to in subparagraph (i) or (ii). but only in s0 far
as the advice is given generally to holders of securities or a class of securities; or

{c) to a listed corporation or public company or a subsidiary of the corporation or
company, or to its officers or shareholders, concerning corporate restructuring in
respect of securities (including the issue, cancellation or variation of any rights
attaching to ang securities),

but does not include such advice given by—

{i} a corporation solely to any of its wholly owned subsidiaries, its holding company
which holds all its issued shares, or other wholly cwned subsidiaries of that hoﬁling
company;

(ii) a person who is licensed for Type 1 reguiated activity who gives such advice wholly
incidental to the carrying on of that regulated activity;

(ili) an authorized financial institution which is registered for Type | regulated activity
which gives such advice wholly incidental to the carrying on of that regulated
activity;

{(iv) an individual—

(A) whose name is entered in the register maintained by the Monetary Authority
under seciion 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type 1 regulated activity by an authorized financial institution registered for
that regulated activity; and

(B) who gives such advice wholly incidental to the carrying on of that regulated
activity; .

(v) a solicitor \)':lho gives such advice whally incidental to his practice as such in a Hong
:%ong firm or foreign firm within the meaning of the Legal Practitioners Ordinance

ap. 159);
{vi} counsel who gives such advice wholly incidental to his practice as such;
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(vii) a certified public accountant who gives such advice wholly incidental to his practice
as $uch in a practice unit within the meaning of the Professional Accountants
Ordinance (Cap. 50%; ( Amended 23 of 2004 5. 56

(vii) a trust company registered under Part VIII of the Trustee Ordinance {Cap. 29)
which gives such advice wholly incidental to the discharge of its duty as such; or

(ix) a person through— ‘

(A} a newspaper, magazine, book or other publication which is made generally
available to the public; or

(B) television broadcast or radio broadcast for reception by the public, whether on
subscription or otherwise;

“advising on utures contracts” (AN A ¥R HLE R) means—
(@) giving advice on—
(i) whether;

{ti) which;

(iti) the time at which; or

{(iv) the terms or conditions on which,

futures contracts should be entered into; or

(b) issuing analyses or reporls, for the purposes of facilitating the recipients of the

analyses or reports Lo make decisions on—
(i) whether;
(1i) which;
(iii) the time at which; or
(iv) the terms or conditions on which,
futures contracts are to be entered into,
otherwise than by—

(i) a corporation which gives such advice or issues such analyses or reports solely to any
of its wholly owned subsidiaries, its holding company which holds all its issued
shares, or other whotly owned subsidiaries of that holding compang;

{ii) a person who is licensed for Type 2 regulated activity who gives suc advice or issues
such analyses or reports wholly incidental to the carrying on of that regulated
activity;

(i} an authorized financial institution which is registered for Type 2 reguiated activity
which gives such advice or issues such analyses or reports wholly incidental to the
carrying on of that regulated activity;

(iv} an individual—

(A) whose name is entered in the register maintained by the Monetary Authority
under section 20 of the Banking Ordinance {(Cap. 155) as engaged in respect of
Type 2 regulated activity by an authorized financial institution registered for
that regulated activity; and

(B} wheo gives such advice or issues such analyses or reports wholly incidental to the
carrying on of that regulated activity,

(v} a solicitor who gives such advice, or issues such analyses or reports as part of an
advice given, whelly incidental to his practice as a solicitor in a Hong Kong firm or
foreign firm within the meaning of the Legal Practitioners Ordinance (Cap. 159);

(vi) counsel who gives such advice, or issues such analyses or reporis as part of an advice
given, wholly incidental to his practice as counsel;

(vif) a certified public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, wholly incidental to his practice as a certified
public accountant in a practice unit within the meaning of the Professional
Accountants Ordinance (Cap. 50); { Amended 23 of 2004 5. 56)

(vii) a trust company registered under Part VIII of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reports wholly incidental to the
discharge of its duty as such; or

{ix} a person who gives such advice or issues such analyses or reports through—

(A) a newspaper, magazine, book or other publication which is made generally
available to the public; or

{B) television broadcast or radio broadcast for reception by the public, whether on
subscription or otherwise;
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“advising on securities” (#4a# 3 {R {4 7)) means—
(a) giving advice on— -
(i} whether;
(i1) which;
(1ii) the time at which; ot
(iv} the terms or conditions on which,
securities should be acquired or disposed of; or

(b} issuing analyses or reports, for the purposes of facilitating the recipients of the

analyses or réports to make decisions on— :
{i) whether;
(1) which;
(iii} the time at which; or
(iv) the terms or conditions on which,
securities are 1o be acquired or disposed of,
otherwise than by—

(i) a corporation which gives such advice or issues such analyses or reports solely to any
of its wholly owned subsidiaries, its holding company which holds all ils issued
shares, or other wholly owned subsidiaries of that holding company;

(ii) a person who is licensed for Type | re ulated activity who gives such advice or issues
such analyses or reports wholly incidental to the carrying on of that regulated
activity;

(iii) an aut]{lorized financial institution which is registered for Type 1 regulated activity
which gives such advice or issues such analyses or reporis wﬂoliy incidental to the
carrying on of that regulated activity;

(iv) an individual—

(A) whose name is entered in the register mainiained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 153) as engaged in respect of
Type 1 regulated activity by an authorized financial institution registered for
that regulated activity; and

{B) who gives such advice or issues such analyses or reports wholly incidental to the
carrying on of that regulated activity,

(v) a solicitor who gives such advice, or issues such analyses or reports as part of an
advice given, wholly incidental to his practice as a solicitor in a Hong Kong firm or
foreign firm within the meaning of the Legal Practitioners Ordinance (Cap. 159);

(vi) counsel who gives such advice, or issues such analyses or reports as part of an advice
given, wholly incidental to his practice as counsel;

(vii) a certified public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, wholly incidental to his practice as a certified
public accountant in a practice unit within_the meaning of the Professional
Accountants Ordinance (Cap. 50); (Amended 23 of 2004 5, 56)

(viii} a trust company registered under Part VHI of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reports wholly incidental to the
discharge of its duty as such; or

(ix) a person who gives such advice or issues such analyses or reports through—

{A) a newspaper, magazine, book or other publication which is made generally
available to the public; or

(B) television broadeast or radio broadcast for reception by the public, whether on
subscription or otherwise,

but does not include the giving of such advice that falls within the meaning of “udvising on
corporate finance”;

“asset management” (%% ), in relation to a person, means providing a service of managing a
portfolio of securities or futures contracts for another person by the person, otherwise than

(@) a corporation which provides such service solely to any of its wholly owned
subsidiaries, its holding company which holds all its issued shares, or other wholly
owned subsidiaries of that holding company;

(5) a person wheo is licensed for Type 1 or Type 2 regulated activity who provides such
service wholly incidental to the carrying on of that regulated aclivity;
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{¢) an authorized financial institution which is registered for Type 1 or Type 2 regulated
activity which provides such service wholly incidental to the carrying on of that
regulated activity;

(4) an individual—

(i) whose name is entered in the register maintained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type t or Type 2 (as the case may be) regulated activity by an authorized -
financial institution registered for that regulated activity; and

{ii) who provides such service wholly incidental to the carrying on of that regulated
activity;

(¢} a solicitor who provides such service wholly incidental to his practice as such in a
Hong Kong firm or foreign firm within the meaning of the Legal Practitioners
Ordinance (Cap. 159);

(/) counsel who provides such service wholly incidental to his practice as such;

{g) a certified public accountant who provides such service wholly incidental to his
practice as such in a practice unit within the meaning of the Professional
Accountants Ordindnce ((gap. 50); or {Amended 23 of 2004 5. 56 )

() a trust company registered under Part VIII of the Trustee Ordinance (Cap. 29)
which provides such service wholly incidental to the discharge of its duty as such;

“automated trading services” ( & Bh{k.3% 5 B H5) means services provided by means of electronic
facilities, not being facilities provided by a recognized exchange company or a recognized
clearing house, whereby—

(a) offers to sell or purchase securities or futures contracts are regularly made or
accepled in a way that forms or results in a binding transaction in accotdance with
established methods, including any method commonly used by a stock market of
futures market;

(b} persons arc regularly introduced, or identified to other persons in order that the{
may negotiate or conclude, or with the reasopable expectation that they will
negotiate or conclude sales or purchases of securities or futures contracts in a way
that forms or resuits in a binding transaction in accordance with established
methods, including any method commonly used by a stock market or futures
market; or

(c) transactions—

(i) referred to in paragraph {a);

(i) resulting from the activities referred to in paragraph (&), or

(iii} effected on, or subject to the rules of, a stock market or futures market,
may be novated, cleared, settled or guaranteed,
but does not include such services provided by a corporation operated by or on behalf of the
Government;
“dealing in futures contracts” (B3 & #13CH), in relation to a person, means—

(«y making or offering to make an agreement with another person to enter into, or to
acquire or dispose of, a futures contract;

(&) inducing or attempting to induce another person Lo enter into, or to offer to enter
into, a futures contract; or

{¢) inducing or attempting to induce another person to acquire or dispose of a futures
contract,

by the person, except where the person—
(1) is carrying out his functions as a recognized clearing house;

(ti) performs the act referred to in paragraph (a), (&) or (¢) through another person (“the
futures dealer’)—

(A} who is licensed or registered for Type 2 regulated activity; or

{B) whose name is entered in the regster maintained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 155) as ¢ngaged in respect of
Type 2 regulated activity by an authorized financia} institution registered for
that regulated activity,

but the person shall be regarded as dealing in futures contracts if, in return for a

commission, rebate or other remuneration, the person—
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(I) receives from a third person an offer or invitation to enter into a futures
contract, and communicates it, either in his name or in the name of the third
person, to the futures dealer;

{I1) effects an introduction between the futures dealer or his representative and a
third person, so that the third person may enter into, or offer or invite to enter
into, a futures contract with the futures dealer;

(I1I) effects an acquisition or disposal of a futures contract for a third person
through the futures dealer; :

(IV) makes an offer for the futures dealer to a third person to acquire or dispose of
a futures contract; or

(V) accepts for the futures dealer an offer by a third person to acquire or dispose of
a futures contract;

(iii) performs the act referred to in ragraph (a), (8} or (c) only on a market refetred to
n seclsign 3(a), (b) or (c) of the Commodity Exchanges (Prohibition) Ordinance
(Cap. 82);

(iv) is a member of a commedity exchange referred to in section 3{(d) of the Commodity
Exchanges (Prohibition) Ordinance (Cap. 82) who only performs the act referred 10
in paragraph (a), () or {c) on such an exchange;

(v} enters into a market contract;

(vi) is licensed or registered for Type 9 regulated activity and performs the act referred to
in paragraph (a), (b) or (¢} solely for the purposes of carrying on that regulated
activity; or

(vii) as principal performs the act referred 1o in paragraph (), (6) or (¢} in relation to &
futures contract traded otherwise than on a recognized futures market by way of
dealing with a person who is a professional investor (whether acting as principal or

agent);

“dealing in securities” (¥ 3 H), in relation 10 a person, means making or offering to make an
agreement with another person, or inducing or atiempting to induce another person to enter
into or to offer to enter into an agreement—

(@) for or with a view to acquiring, disposing of, subscribing for or underwriting

securities; or .

(b) the purpose or pretended purpose of which is to secure a profit to any of the parties
from the yield of securities or by reference to fluctuations in the value of securities,

by the person, except where the person—
{1) is'a recognized exchange coinpany operating a stock market;
(ii) is a recognized clearing house;
«a(iii) is a corporation providing automated trading services under authorization granted

under section 95(2) of this Ordinance; ’

{iv) performs the act through another person (“the securities dealer™)—

{A) who is licensed or registered for Type 1 regulated activity; or

(B} whose name is entered in the register maintained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type 1 regulated activity by an authorized financial institution registered for
that regulated activity,

but the person shall be regarded as dealing in securities if, in return for a

commission, rebate or other remuneration, the person—

(1) receives from a third person an offer or invitation to enter into an agreement
referred to in [paragraph (a) or (), and communicates it, either in his name or
in the name of the third person, to the securities dealer;

(I) effects an introduction between the securities dealer or his representative and a
third person, so that the third person may enter into, or offer or invite (o enter
into, an agreement referred to in paragraph (a) or (b) with the securities dealer;

{I1) effects an agreement referred to in paragraph {a) or (b} on behalf of a third
person through the securities dealer;

{IV) makes an offer to the securities dealer on behalf of a third person to acquire or
dispose of securities; or

(V) accepls for the securities dealer an offer by a third person to enter into an
agreement referred to in paragraph {a) or (b);
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{v) as principal—

(A} performs the act by way of dealing with a persort who is a professional investor
(whether acting as principal or agent); or

(B) acquires, disposes of, subscribes for or underwrites securities;

(vi) enters into a market contract;

{vii} issues a prospectus which complies with, or is exempt from compliance with, Part II
of the Companies Ordinance (Cap. 32) or, in the case of a corporation incorporated
outside Hong Kong, Part XII of that Ordinance;

(viii) issues a document relating to the securities of a corporation incorporated in Houg
Kong which is not a company, being a document which—

(A) would, if the corporation were a company, be a prospecius to which section 38
of the Companies Ordinance (Cap. 32) applies, or would apply if not excluded
by section 38(5)(6) or 38A of that Ordinance; and

(B) contains all the matters which, under Part X1I of that Ordinance, would be
required to contain if the corporation were a corporation incorporated outside
Hong Kong and the document were a prospectus issued by the corporation;

(ix) isgu;s a form of application for the shares or debentures of a corporation, together
with—

(A} a prospectus which complies with, or is exempt from compliance with, Part Il of
the Companies Ordinance (Cap. 32) or, in the case of a corporation
incorporated outside Hong Kong, Part XII of that Ordinance; or

(B) in the case of a corporation incorporated in Hong Kong which is not a
z:o.m)lzgny, a document which contains the matters specified in paragraph

viii){B);

(%) issues a prospectus the registration of which has been authorized by the Commission
under section 342C of the Companies Ordinance (Cap. 32) in relation to a collective
investment scheme that is a corporation—

(A) which is or holds itself out as being engaged primarily in the business of
investing, reinvesting or trading in any property (including securities and
futures contracts); and

{(B) the shares in which are exclusively, or primarily, redeemable shares,

or issues together with the prospectus a form of application for the shares in the

corporation; ‘

(xi) issues any advertisement, invitation or document the issue of which has been
authorized by the Commission under section 105 of this Ordinance;

(xii) is a trust company registered under Part VIII of the Trustee Ordinance (Cap. 29)
acting as an agent for a collective investment scheme which, by performing the act,
is carrying out its functions of distributing application forms, redemption notices,
conversion notices and contract notes, recelving money and issuing receipts on
behalf of its principal;

(xiii) is licensed or registered for Type 4 or Type 6 regulated activity and, solely for the
purposes of carrying on that regulated aclivity, he issues a document under section
175(1Xa)i) or (ii) of this Ordinance, the content of which compiies with the
requirements of section 175(1)(b) and () of this Ordinance; or

{xiv) is licensed or registered for Type 9 regulated activity and performs the act solely for
the purposes of carrying on that regulated activity; .

“foreign exchange trading” (%E%ﬁ) means entering into or offering to enter into, or inducing
or attempting to induce a person to enter inio or to offer to enter into, a contract or
arrangement whereby any person undertakes to—

{a) exchange currency with another person;

{p) deliver an amount of foreign currency io another person, or

(c) credit the account of another person with an amount of foreign currency,

but does not include any act performed for ot in connection with any conlract or arran ement
or a proposed contract or arrangement as described in paragraphs (i} to (xv) of the definition
of “leveraged foreign exchange trading”;

“leveraged foreign exchange contract” (ﬁgﬁﬁﬂ‘ﬁﬁﬁ ##1) means a contract or arrangement
the effect of which is that one party agrees or undertakes to—
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{a) make an adjustment between himself and the other party or another person
according to whether a currency is worth more or less {as the case may be) in
refation to another currency;

() pay an amount of money or to deliver a quanlity of any commodity determined or
io be determined by reference to the change in value of a currency in relation to
another currency to the other party or another person; or

« {c} deliver to the other party or another dpe:rson at an agreed future time an agreed
amount of currency at an agreed consideration;
“leveraged foreign exchange trading” (Bi# 5t H 32 ) means—

(@) the act of entering into or offering to enter into, or inducing or attempting to induce
a person to enter into or to offer to enter into, a leveraged foreign exchange contract;

{6) the act of providing any financial accommodation to facilitate foreign exchange

) trading or to facilitate an act referred to in paragraph (); or
" (c) the act of entering into or offering to enter into, or inducing or attempting to induce
a person to enter into, an arrangement with another person, on a discretionary basis
or ?;herwisc; to enter into a contract to facilitate an act referred to in paragraph {«)

T or (b), .
but does not include any act performed for or in connection with any contruct or arrangement
or & proposed contract or arrangement—
(i} wholly referable to the provision of property, other than currency, or services or
employment at fair or market value;

(ii) where the contract or arrangement is entered into by a corporation—

(A) the principal business of which does not include dealing in currency in any
form;

(B) for the purpose of hedging its exposure to currency exchange risks in
connection with its business; and

{C) with another corporation;

(iii) that is an exchange transaction within the meaning of the Money Changers
Ordinance {Cap. 34);

{iv} arranged by an approved money broker within the meaning of section 2(1) of the
Banking Ordinance (Cap. 155} and every party to which is a corporation or a limited
partnership registered under the Limited Partnerships Ordinance (Cap. 37);

(v) that is a transaction executed solely for the purpose of its instrance business by an
insurer suthorized under section 8 of the Insurance Companies Ordinance (Cap. 41)
to carry on insurance business or deemed to be so authorized under section 61{1) or
{2) of that Ordinance;

(v} that is a contract executed on a specified futures exchange by or through a person
who is licensed or repistered for Type 2 regulated activity or is wholly incidental to
one or more than one such contract or a series of such contracts;

(vii) arranged by—

{A) a body which, in the opinion of the Monetary Authority, is—
(I) a central bank; or
(I1) an institution which performs the functions of a centtral bank; or
(B) an organization which, with the approval of the Monetary Authority, is acting
on behalf of a body referred to in subparagraph (A);

(viii) that is a transaction executed on a specified stock exchange by or through a person
who is licensed or registered for Type | reguiated activity or is wholly incidental to
one or more than one such transaction or a series of such transactions;

{ix) that is a transaction executed by or through & person who is licensed or registered
for Type 7 regulated activity or is wholly incidental to one or more than one such
transaction or  series of such transactions;

(x) that is a transaction in an interest or interests in a collective investment scheme
authorized br the Commission under section 104 of this Qrdinance;

{xi) that is wholly incidental to one or more than one transaction in specified debt

: securities or a series of such transactions;
~* (xif) by an authorized financial institution,

(xiii) by any person belonging to a class of persons, or currying on a type of business, as
prescribed by rules made under section 397 of this Ordinance for the purposes of this
paragraph;



E5NE FBH R B —H S

BABKEBEWAEREENN RO EERIE LA RAD & 32E)
% 342C (b S M AR A > AR B Sk M A AR O Y AR R
i
(A) ZRBTERARESBRE ST ERNBHE - FENNRRMUE (25
EERMESH HEEN . &
(B) HEEARMAMERNTERTREBEMS
(xi) AT L ORI 105 KRBT R HARE - B
(i) ZARUEEMBAEHNHRBEASHTEYN - RB(ZEARAD (B 2 E)
& VIS MEEEAT SATBKLEEREAMAREEABAREF AR
o REES - WRESRRTER > RRNE SR T NSRRI
MAREIR cETREED SRR - g R ERER MRS
45 1TS(0a() B G MR BB - 3 - WX HMAERRGERIE
175(14b} B () RiMERY 5 =X
(xiv} z“kﬂlﬁ? O SIS B ISR I - A RORE B A TT RS BT 4E 1 A B
<32y (5o BT (securities margin financing) 35 MRS ER » LIFI(E—
(@) BUBTEEMERETE (FREZTESTEIEFEUIME T ETELESETHE)
LipEE . R
(6) (LHEFIEaE) RIS EHSES
AR EESHtEARTWE M ELEHBRNIER  EAaEUTER—
() SR E AN BT A a6 B RIE R
(i) BEBBERBLUAGERBAARERNELREES  TRIENTHESHNEH
BEFERE M T IRHAY ;
(i) t{EAMARES | PR EDIES i MO AR - DAHEZARREFR
BERAERFNUTER
(v) o T R b L AR AR WA LAY - M ER ERBARARE R HAEAER
R EEEER . W
(A) BEBIBERERFSHFAE ST ERRENR FRENERIIARE (6115
WHERMKAN XN &
(B) a5k W 0% M A 2 2 B R AT AR 4
(v) ISR AT AR (RAY - DIFME A P B S B A B R
Vi) BEHREATRLR 10% SBITRAMEAmEA RN - MAERBRES
EHMEHER
(vid) Hy 5o oA A K9 SE A B oh A A B0 7 R OB A A A LAk L T 4R (I
BT 5% AT R I BB R R -

(x

—

(xiii

=

HIN

RAT R A TRGIE 104(5) iRty E-—
(a) BBTEMBETIHLHNEE - LB CIERERD CE 117 ) 5 19(16) HE A
bR 8 A S A M A R T B 1 SR SR SE R — R BURR
SHEBMETRMMUOEMEEZE &

B0U031 cursm

Securities and Futures Ordinance—Schedule 5

(xiv) by a person through a trader, but the person shall be regarded as carrying on
leveraged foreign exchange trading if, in return for a commission, rebate or other
remuneration, the person—

(A} receives from another person an offer or invitation to—

(I) enter into a leveraged foreign exchange contract; or
(D) use any financial accommodation to facilitate foreign exchange trading or
facilitate entering into a leveraged foreign exchange contract,
and communicates it, either in his name or in the name of the other person, to
the trader;

(B} effects an introduction between the trader or its representative and ancther

person, so that the other person may—
(I} enter into a leveraged foreign exchange contract with the trader; of
(ID) use any financial accommodation provided by the trader to facilitate
foreign’ exchange trading or facilitate entering into a leveraged foreign
exchange contract; or

(C) effects the entering into a leveraged foreign exchange contract by anather
person through the trader,

where in this paragraph, “trader” (325 #) means a corporation licensed for Type 3

) g:gulated activity or an authorized financial institution; ot

(xv) by—

(A) a collective investment scheme; or

{(B) a person in the course of business for the purpose of operating a collective
investment scheme,

authorized by the Commission under section 104 of this Ordinance;

“securities margin financing” (F#{Z#8 &M &) means providing a financial accommedation in
order to facilitate—
{¢) the acquisition of securities listed on any stock market, whether 2 recognized stock
market or any other stock market outside Hong Kong, and
() (where applicable) the continued holding of those securities,
whether or not these or other securities are pledged as security for the accommodation, but
does not include the provision of financial accommedation—
(i) that forms part of an arrangement to underwrite or sub-underwrite securities;
(ii) to facilitate an acquisition of securities in accordance with the term of a prospectus,
regardless of whether the offer of securities is made in Hong Kong or elsewhere;
(iii} by a person who is licensed or registered for Type 1 regulated activity in order to
facilitate acquisitions or holdings of securities by the person for his client;
(iv} by a collective investment scheme that is a corporation—

(A) which is or holds itself out as being engaged primarily in the business of
invesling, reinvesting or trading in any property (including securities and
futures contracts); and

(B) the shares in which are exclusively, or primarily, redeemable shares,

in order to finance investment in any interest in the collective investment scheme of

which it is the issuer;

{v) by an authorized financial institution for the purpose of facilitating acquisitions or
holdings of securities by the institution’s clients;

(vi) by an individual to a company in which he holds 10% or more of its issued share
capital to facilitate acquisitions or holdings of securities; or

(vii) by an intermediary by way of effecting an introduction between a person and a
related corporation of the intermediary in order that the corporation may provide
the person with financial accommodation.

PART 3

The following are the specified activities referred to in section 114(5) of this Ordinance—
{a) the acquisition of securities listed on a stock market which is or forms part of a stock
borrowing or stock return as defined in section 19(16) of the Stamp Duty Ordinance
{Cap. 117), or any transaction in securities similar to such a borrowing or return; or
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(5 the provision of financial accommodation—

(i) to a corporation licensed for Type | or Type 8 regulated activity or an
authorized financial institution to facilitate acquisitions or holdyings of
securities;

(ii) by a company to its directors or employees to facifitate acquisitions or holdings
of its own securities; or

(iii) by a2 member of a group of companies to another member of the group to
facilitate acquisitions or holdings of securities by that other member.
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INLAND REVENUE (AMENDMENT) ORDINANCE Ord. No. 12 of 2004

HONG KONG SPECIAL ADMINISTRATIVE REGION

ORDPINANCE.NO. 12 oF 2004

@ ' TUNG Chee-hwa

Chief Executive
24 June 2004

An Ordinance to amend the Inland Revenue Ordinance.

[25 June 2004]

Enacted by the Legislative Council.

1. Short title

This Ordinance may be cited as the Inland Revenue (Amendment)
Qrdinance 2004,

2. Application

(1) Subject to subsection (4), section 4 applies in refalion to the year of
assessment 2000/01 and to all subsequent years of assessment.

(2) Section 8 applies in relation to the year of assessment 1998/99 and to
all subsequent years of assessment.

(3) Sections 9(h), 10, 11()(i) and (iii), 12 and 13 apply in relation to the
year of assessment 2004/05 and 1o all subsequent years of assessment.

(4) Section 4 (in so far as it relates to section 12(6)(e)(iii) and (f) of the
Inland Revenue Ordinance (Cap. 112)) applies in relation to the year of
assessment 2004/05 and to all subsequent years of assessment.

(5) Section 22— ‘

(a) subject to paragraph (b}, applies in relation to the year of
assessment 2004/05 and to all subsequent years of assessment;

(h) in so far as it relates to item 17 of Schedule 13 to the Inland
Revenue Ordinance (Cap. 112), applies in relation 10 the year of
assessment in which section 5(1)(e) of the Legal Practitioners
(Amendment) Ordinance 1998 (27 ol 1998) comes into operation
and to all subsequent years of assessment.
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INLAND REVENUE (AMENDMENT) ORDINANCE

Ord. No. 12 of 2004

Adjustments to assessable income

Section 12(6) is amended by repealing paragraphs (b), () and (d) and

“b) -

(c)

(@)

(e)

substntutmg——

‘expenses of self-educatlon” (f8 AME4EBE ) means expenses paid by

the taxpayer as—
(i) fees, including tuition and examination fees, in connection with
a preseribed course of education undertaken by the taxpayer; or

(i) fees in respect of an examination scl by an education provider or
a trade, professmnal or business association, and undertaken by
the taxpayer to gain or maintain quahﬁcat:ons for use in any
employment,

but does not include—

(A) expenses for which a deduction is allowable or has been allowed
to the taxpayer in any year of assessment under any other
provision of this Ordinance; or

(B) expenses to the extent to which they have been reimbursed or are
reimbursable to the taxpayer by his employer or any other
person unless the reimbursement has been or will be included in
the assessable income of the taxpayer ,

“prescribed course of education” (FTHHE E ) means a course
undertaken to gain or maintain qualifications for use in any
employment and being—-

(i) a coursc of education provided by an education provider;

(i) a training or development course provided by a trade,

professional or business association; or

(iii) a training or development course accredited or recognized by an
institution specified in Schedule 13;

“education provider” (HEHR{#) means—

(1) a university, university college or technical college;

(i) a place of education to which the Education Ordinance (Cap.

"~ +279) does not apply by virtue of section 2 of that Ordinance;

(iii) a school registered under section 13(@) of the Education
Ordinance (Cap. 279);

{(iv) a school exempted from registration under section 9(1) of the
Education Ordinance (Cap. 279); o

(v) an institution approved by the Commissioner for the purposes of

section 16C; or

(vi) an institution approved by the Commissioner under paragraph
(e);

the Commissioner may in writing approve an institution as an

education provider and the approval may operate from a date,

whether before or after the date of approval, specified in the
instrument of approval and may be withdrawn at any time;

the Secretary for Financial Services and the Treasury may by order

amend Schedule 13,7
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8. Home loan interest

Section 26E(8) is amended by repealing “any car parking space valued
together with the dwelling as a single tenement under section 10 of the Rating
Ordinance (Cap. 116), such” and substituting “a car parking space, the”.



