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Dear Mr Au,
Vocational Training Council (Amendment) Bill 2004
Thank you for your letter of 30 October 2004 and the proposed revised
Bill. I would be pleased if you could provide further clarification on the issues
contained in the enclosed paper.
I look forward to your reply in bilingual form on or before
3 November 2004.

Yours sincerely,

Kitty Cheng
Assistant Legal Adviser
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Vocational Training Council (Amendment) Bill 2004

Objects and powers of a statutory corporation The Vocational Training Council Ordinance (Cap. 1130)
The objects of a statutory corporation state the purposes for which it is
formed and are usually provided in the legislation which creates the corporation. In
the case of the Vocational Training Council Ordinance (Cap. 1130) (“VTCO”), the
objects of the Vocational Training Council (“VTC”) are provided in section 5 as
follows“5. Objects of the Council
(a) to advise the Chief Executive on the measures required to ensure
a comprehensive system of technical education and industrial
training suited to the developing needs of Hong Kong;
(b) to institute, develop and operate schemes for training operatives,
craftsmen, technicians and technologists needed to sustain and
improve industry;
(c) to promote the training of apprentices;
(d) to provide and co-ordinate the provision of skills training to
disabled persons aged 15 and over for the purpose of improving
their employment prospects and preparing them for open
employment; and
(e) to establish, operate and maintain technical colleges, technical
institutes, industrial training centres and skills centres.”
2.
Section 6 of VTCO provides for the functions of VTC. The section
contains 2 parts: section 6(1) provides for the obligations or duties of VTC and section
6(2) provides for the powers of VTC. The Bill seeks to give additional powers to
VTC by amending section 6.
3.
The general principle in law is that if any transaction is beyond the
scope of the constitution (which provides for the objects) of the corporation, it is ultra
vires and void ab initio.
4.
The powers of a corporation created by statute are limited and extend no
further than what is necessarily and properly required for carrying into effect the
purposes of its incorporation.

5.

The law regarding the limitation of the powers of statutory corporations

- 2 is succinctly set out in Halsbury’s Law of England (4th ed.) as follows“Special powers given either to directors or to a majority of a
corporation by its constitution, whether statutory or otherwise,
however absolute in terms, are always to be construed as subject to a
paramount and inherent restriction that they are to be exercised in
subjection to the special purposes of the original bond of
association.” (para.1141, vol. 9(2))
“The powers of a corporation created by statute are limited and
circumscribed by the statutes which regulate it, and extend no further
than is expressly stated therein, or is necessarily and properly
required for carrying into effect the purposes of its incorporation, or
may be fairly regarded as incidental to, or consequential on, those
things which the legislation has authorised. What the statute does
not expressly or impliedly authorise is to be taken to be prohibited.”
(para. 1137, vol. 9(2))
6.
The Bill seeks to empower VTC to provide skills training and skills
certification programmes to people including non-Hong Kong persons outside Hong
Kong.
7.
Does section 5 of VTCO intend to establish VTC with the purpose of,
amongst other things, providing skills training for the benefit of non-Hong Kong
persons? In other words, is the extension of a power to provide skills training and
skills certification programmes to non-Hong Kong persons outside Hong Kong
necessarily and properly required for carrying into effect the purposes of the
incorporation of VTC, or may be fairly regarded as incidental to, or consequential on,
those things which VTCO has authorised?
8.
With a view to avoiding any possible ambiguity, would the
Administration consider, to review and/or make amendments to the objects clause
(section 5) of VTCO?
Express powers to take part in joint venture and corporate dealings
9.
The Bill seeks to empower VTC “to extend the territorial coverage of its
objects and functions, both on its own and in partnership with its counterparts across
the border” (para. 4 of LegCo Brief). Please identify the provision(s) in VTCO or
the Bill which permits VTC to participate in partnership, corporate holding, joint
venture or other legal arrangements and to carry out activities either on its own or with
outside parties through these vehicle(s).
10.
As you may recall, in 1994, the Administration introduced 3 bills (Ord.
No. 92, 93 and 94 of 1994) to provide express powers to the City University of Hong
Kong, the Hong Kong Baptist University and the Hong Kong Polytechnic University
to enable these educational institutions to carry out activities involving dealings in

- 3 corporate holdings and joint venture projects. Relevant sections of these legislation
are copied and enclosed herewith for your easy reference (Appendix).
11.
Educational institutions in Hong Kong often engage in undertakings,
either on their own or jointly with other entities, which are incidental to their objects.
These undertakings are sometimes operated through separate legal entities or
subsidiaries, e.g. HKU School of Professional and Continuing Education (“SPACE”)
(a company incorporated under the Companies Ordinance (Cap. 32) and limited by
guarantee), the Hong Kong Institute of Biotechnology Limited operated by the
Chinese University of Hong Kong, the CityU Enterprises Limited operated by the
City University of Hong Kong.
12.
Please advise whether similar legal arrangements will be made by VTC
in carrying out the proposed extra-territorial activities.
Outside parties and VTC’s legal liabilities
13.
According to the Administration, most of the extra-territorial activities
will be run on a self-financing basis and the Administration will continue to ensure
that there is no cross-subsidisation of these self-financed activities by government
subvention to VTC (para. 7 of LegCo Brief).
14.
Under the proposed arrangements in the Bill, should liabilities be
incurred by VTC (e.g. financial, contractual or tortious liabilities), would the outside
parties concerned be able to enforce against VTC?
Meaning of “Government” and “subsidy provided by the Government”
15.

Section 6(4) of the Bill (as revised) reads as follows“(4) If the Council performs any of its functions outside Hong Kong
for the training or education of persons other than Hong Kong
persons, no subsidy shall be made available by the Government
towards the performance of such functions and no subsidy provided
by the Government for the Council shall be used to subsidize such
function.”

16.
Please explain the meaning of “Government” and “subsidy provided by
the Government for the Council” and identify the source of such Government subsidy.

