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The Administration’s responses to the enquiries raised by Members

Para.

No.*

2(a)

(b)

(©)

(d)

at the Bills Committee meeting on 9 December 2004

Responses

The Administration had a further exchange of ideas with some
professional bodies and trade associations in respect of the wording
of the disclaimer after the last Bills Committee meeting. On the
basis of the views received, it is considered that the version
currently used by the Food and Drug Authority of the United States
may serve as a good reference for refining our proposed disclaimer.
Nonetheless, since the disclaimer is an essential part of the
proposed regulatory regime and closely related to the other parts of
the Bill (e.g. allowable claims), we suggest that it be prudent to
examine any recast to the disclaimer together with other
refinements, if any, to the regime.

The Administration will enlist the participation of the trade and
other stakeholders, in an appropriate manner, in any
advisory/monitoring bodies to be set up after passage of the Bill.

A sample warning letter currently used by the Department of
Health (DH) is attached. We intend to improve on the warning
system by recasting the letter. In this connection, we plan to
provide in the warning letter more information to those being
warned against on the offence they have potentially made. The
remit of the Undesirable Medical Advertisement Ordinance (Cap.
231) (UMAO) will also be set out in the letter. We also plan to
provide prominently in the letter a contact telephone number of DH
for enquiry purpose.

As mentioned in our reply to the Clerks to Bills Committee dated
9 December 2004, the warning system is purely an administrative
measure. The warning made by the Director of Health (‘the
Director’) is not statutory, and does not prohibit the advertisement
concerned from being further published in its present form. The
ultimate decision on whether a claim is UMAO-infringing rests
with the Court.

! The *para. no.” correspond to the paragraph number of the minutes of the Bills Committee meeting on
9 December 2004 issued by the LegCo.

1:\yr04-05\050112_1400_F\bc520117ch2-580-1e.doc



(€)

(f)

3(a)

3 (b)

With the changes to be introduced to the warning mechanism to
make it more open and transparent, it is believed that the whole
warning and rectification process between DH and the
publisher/wholesaler etc. will become more interactive. The
Administration does not consider it to be appropriate to introduce a
pre-approval system for advertising claims made by health food
products. We envisage that such a system would likely entail
significant resource implications to the trade and the
Administration. As background information, prior to 1995, the
Director had the power to pre-censor television advertisements for
any medical preparation. Such power was regarded as a potential
infringement to press freedom and freedom of expression, and was
subsequently removed by legislative amendment in 1995.

The Administration will consider how such information can be
collected in a more systematic manner. One possible avenue is
the new reporting system for Adverse Drug Reaction (ADR) which
has just been introduced on 1 January 2005 for Chinese and
western medicines.

Under section 2 of the Chinese Medicine Ordinance (Cap. 549)
(CMOQ), ‘proprietary Chinese medicine’ is defined as any
proprietary product which is composed, as active ingredients,
solely of (a) Chinese herbal medicines, or (b) materials of herbal,
animal or mineral origin customarily used by the Chinese, or (c)
any medicines and materials referred to in (a) and (b) respectively,
and formulated in a finished dose form, and known or claimed to
be used for the diagnosis, treatment, prevention or alleviation of
any disease or any symptom of a disease in human beings, or for
the regulation of the functional states of the human body.

According to the above definition, food containing Chinese
medicines are not regarded as ‘proprietary Chinese medicine’ in the
context of the CMO if (a) they are used in a form or manner as
normal food item (e.g. with no recommended dose regimens), or (b)
if they do not claim any curative or health care functions.

Screening of the advertisement for the enforcement of the
provisions in UMAO entails around HK$480,000 in DH every year.
The expenditure includes the salary of Health Programme
Assistants who screen advertisements and the purchase of
newspapers and magazines.
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3 (c) From January 2001 to October 2004, 63 persons were convicted
under the UMAO. The breakdown of these persons are as follow:

e Distributor/wholesaler of medicines and “health food” products = 46
e Distributor/wholesaler of equipment/device = 2

e Chinese Medicine practitioner/clinic =9

e Other treatment/service provider = 3

e Publisher=3
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By Fax and Mail
Fax : XXXX XXXX

dd/mm/yyyy
Company name
Company address

Dear Sirs,

Undesirable Medical Advertisements Ordinance (Cap. 231)

During the course of investigation conducted by our staff, it was realized that there
was an advertisement on “(XXX Name of Newspaper or Magazine)”(dd/mm/yyyy, page XX).
Enclosed herewith is a copy of the advertisement for your reference.

Advertisement:

Based on the content of the advertisement, it appears that you may have
contravened Section (3) of the Undesirable Medical Advertisements Ordinance Cap. 231
which stipulates the following:

“No person shall publish, or cause to be published, any advertisement likely to
lead to the use of any medicine, surgical appliance or treatment for —

a) the purpose of treating human beings for, or preventing human beings from
contracting, any disease or condition specified in column 1 of Schedule 1,
except for a purpose (if any) specified in column 2 of that Schedule; or

b) treating human beings for any purpose specified in Schedule 2.”

Enclosed herewith are Schedule 1 and Schedule 2 of the above Ordinance for your
reference.

You are hereby warned that if the same or a similar advertisement is found again,

prosecution action may be taken against you without further warning.

Yours faithfully,

(XXXXXX)
for Director of Health

We are committed to providing quality client-oriented service
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SCHEDULE 1 [s. 3]

DiseAsEs AND CONDITIONS IN RESPECT OF WHICH ADVBRTISBMENTS ARE
‘PROHIBITED OR RESTRICTED
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Column 1 bolumn 2
Disease or condition Pufposes for which
advertlsmg is permitted
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‘Noze.

Treatment.or pleventton of minor cutaneous
‘infections wheré a medicinal product is to be
administered to an external sutfacc of the body,
including treatment by means of preparations
for the relief of prusitus or exantgematous
rashes of childhood infection.

Relief of symptoms of aphthous ulcer.

Relief of symptoms of common-colds, coughs,
conditions commonly referred to as influenza
and similar. upper respiratory tract infections.

“Treatment of minor acute inflammatory .
conditions of the buccal cavity and pharynx.
Treatment of scabies or-an infestation by
threadworms, lice or roundworm, provided that
the advertisement coasists solely of a labelled
container or package in which a medicine,
surgical appliance or treatment is supplied.

Axy venereal discase, including syphilis, ~ None,

gonorrhoea, soft chancre,

:ymphogranuloma venerum, genital

‘herpes, genital warts, urethritis, vaginitis,
“urethral or vaginal: dxscharge,' uxred

immunodeficiency syndrome teé 'S), and.
any-other sexually transmitted disease.

. Axy respiratory disease, including ast.hma; “Temporary: relief of symptoms of hay fever,

bronchitis, and pneumonia. rhindtis.or catarrh.
Relief of blocked-up sinuses.
I [
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CAP. 231

Undesirable Medical Advertisements

Column 1
Disease or condition

Column 2
Purposes for which
advertising is permitted

11.

12.

13.

Any disease of the heart or cardiovascular
system, including rheumatic heart disease,

arteriosclerosis, coronary artery disease,

arrythmias, hypertension, cerebrovascular

disease, congenital heart disease,
thrombosis, peripheral artery disease,
oedema, retinal vascular change and
peripheral-venous disease.

Any gastro-intestinal disease, including

_ gallstone, cirrhosis, gastro-intestinal

bleeding, diarthoea, hernia, fistula-in-ano
and haemorrhoids.

Any disease of the nervous system,
including epilepsy, mental disorder,
mental retardation and paralysis.

An{ disease of the genito-urinary system,
including kidney stone, nephritis, cystitis,
any prostatic disease and phimosis.

. Any disease of the blood or lymphatic

system, including anemia, neck glands,
bleeding disorders, leukemia and other
Iympho-proliferative diseases.

Any disease of the musculo-skeletal
system, including rheumatism, arthritis -
and sciatica.

Any endocrine disease, including diabetes,

thyrotoxicosis, goitre and any other
organic or functional condition related to
under or over activity of any part of the
system.

Any organic condition affecting sight,
hearing or balance.

Authorized Loo:

None.

Relief of such symptoms as are commonly
referred to as indigestion, heartburn,
hyperacidity, dyspepsia, halitosis (bad breath) or
flatulence.

Symptomatic relief of colicky pain, stomach
ache or nauseau,

Relief of occasional or non-persistent diarrhoea
or constipation.

Prevention of travel sickness or related
symptoms.

Treatment of haemorrhoids for relief of
symptoms by means of locally effective

teparations or stool-softening agents and
ubricants,

Symptomatic relief of headaches.

None.

Prophylactic administration of minerals and
vitamins to avoid deficiency states in persons
with inadequate diet or with increased dietary
requirements.

External f)reparations for the relief of symptoms
of muscular pain and stiffness and cramp.

Provision of dietary supplements.

Reliet of symptoms by means of the local
administration of eye preparations.

Relief of symptoms by means of local :
administration of preparations as a solvent for
ear wax. :
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Undesirable Medical Advertisements

CAP. 231

Column 2
Purposes for which
advertising is permitted

 Columnl
Disease or condition

4. Any disease of the skin, hair Aor scalp.

Prevention or treatment of dandruff by means
of external applications.

Treatment, where applied to an external surface
of the body, of pimples, eczema, skin allergxes
and athlete’s foot.

Prevention or treatment of contact dermititis
and sunburn by means of protective
applications.

Treatment of bard skin and corns by means of
the application of corn plasters or solvents.

Relief or prevention of common minor skin
conditions including dry and chapped skm, cold
sores, pruritus, insect bites, heat rash and

napkin rash.
(Schedule 1 added 65 of 1988 s. 8)

SCHEDULE 2 [s. 3]

PURPOSES FOR WHICH IT IS PROHIBITED TO ADVERTISE ANY
MEDICINE, SURGICAL APPLIANCE OR TREATMENT

1. The induction of menstruation or relief of amenorrhea or delayed menstruation or any
other gynaecological or obstetrical disease.

2. The promotion of sexual virility, desire or fertility, or the restoration of-lost youth.

3. The correction of deformity or the su:gxcal alteration of a person’s J)eara.nce
(Schedule 2 added 65 0f 1988 s. 8)

SCHEDULE 3
(Repealed 65 of 1988 5. 11)
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