
Bills Committee on 
Transfer of Sentenced Persons (Amendment) (Macau) Bill 

 
Administration’s Response to the Issues Raised 

at the Third Bills Committee Meeting 
 

Purpose 

 

 This paper sets out the Administration’s response to the issues raised by 

the Bills Committee at its meeting on 18 April 2005. 

 

Administration’s Response 

 

(a) Explain the details of adaptation of sentence, including the legal basis 

for adaptation and whether the provisions, if any, contravened the 

court’s jurisdiction in sentencing, the mechanism for adaptation, and 

whether such adaptation had been made in the past. 

 

Meaning of adaptation of sentence 

 
The article on adaptation of sentence [see Articles 7.3 and 7.4 of the 

Arrangement between Hong Kong Special Administrative Region 

Government and the Macau Special Administrative Region Government 

on Transfer of Sentenced Persons (the Arrangement)] is modeled on the 

Strasbourg Convention on the Transfer of Sentenced Persons1.  Similar 

provisions can be found in the Agreements on transfer of sentenced 

persons between Hong Kong and six other foreign jurisdictions. 

 

If the two Parties have different penal systems with regard to the division 

                                                 
1 The Strasbourg Convention on the Transfer of Sentenced Persons is multilateral treaty reflecting the 

internationally accepted principles for the transfer of sentenced persons between jurisdictions.  
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of penalties or the minimum and maximum lengths of sentence, it might 

be necessary for the receiving Party to adapt the sanction to the 

punishment or measure prescribed by its own law for a similar offence.  

Such provision allows adaptation of sentence within certain limits.  The 

receiving Party may adapt the sanction to the nearest equivalent available 

under its own law, provided that this does not result in more severe 

punishment or longer detention.  The receiving Party does not substitute 

a sanction for that imposed in the transferring Party.  The adaptation 

procedure enables the receiving Party merely to adapt the sanction to an 

equivalent sanction prescribed by its own law in order to make the 

sentence enforceable.  The receiving Party thus continues to enforce the 

sentence imposed in the sentencing Party, but it does so in accordance 

with the requirements of its own penal system. 

 

Adaptation of sentence in respect of a transferred sentenced person may 

result in reduction in the term of the sentence to be served by that person 

in the receiving Party.  But this process of adaptation should not be 

viewed as usurping the Hong Kong courts’ function; rather it is entirely 

consistent with the power of the Chief Executive(CE) to commute the 

penalties imposed by the courts under Article 48(12) of the Basic Law.  

The same process is applicable when Hong Kong is the receiving Party, if 

the relevant sentence is by its nature or duration incompatible with the 

law of Hong Kong.  Indeed, adaptation is consistent with international 

practice as evidenced by the Conventions and Treaties in this area. 

 

Mechanism for adaptation  

 
Where a sentenced person in the transferring Party applies to return to, 

say, Hong Kong to serve the remainder of his sentence imposed by a 
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court in the transferring Party and his sentence is by its nature or duration 

incompatible with the law of Hong Kong, Hong Kong may adapt the 

sentence in accordance with the sentence prescribed by its own law for a 

similar offence.  In this way, Hong Kong will not be enforcing a harsher 

sentence on the sentenced person than if that person had committed a 

similar offence in Hong Kong and had been convicted and sentenced by a 

court in Hong Kong.  The adapted sentence will be reflected in the 

inward warrant issued by the CE pursuant to the s.5 of the Transfer of 

Sentenced Persons Ordinance (Cap. 513), in which the last date of 

imprisonment is specified. 

 

The receiving Party, shall inform the transferring Party of the adapted 

sentence beforehand so that the transferring Party as well as the sentenced 

person can decide if they would agree to the transfer. 

 

Statistics 

 
So far, the Administration has not processed any transfer involving 

adaptation of sentence. 

  

(b) Provide information on the number of sentenced persons transferred 

from Thailand to Hong Kong and how their remaining terms of 

sentence were dealt with. 

 

Three cases of inward transfers from Thailand to Hong Kong under the 

TSP Ordinance have been completed since June 1997.  All of the 

sentenced persons have to serve the remainder of their sentences imposed 

by the courts in Thailand.  This is reflected in the inward warrants which 

specify the terms of sentence to be served by them in Hong Kong. 
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(c) Advise on the legal provisions for dealing with the remaining term of 

sentence of a sentenced person transferred to Hong Kong and the 

enforcement of the remaining sentence. 

 

As mentioned in (a), the inward warrant issued by the CE will specify the 

term to be served by the transferred sentenced person. 

 

Under section 2 of the Prisons Ordinance (Cap. 234), the term of 

“prisoner” is defined to “include a person who is sentenced in a place 

outside Hong Kong and is brought into Hong Kong in order to serve the 

sentence imposed upon him (or any part thereof) in that place.”  Thus, 

once transferred back to Hong Kong, the provisions of the Prisons 

Ordinance and its subsidiary legislation become applicable to the prisoner 

in question. 

 

(d) Explain the procedure for transfer of a sentenced person from Hong 

Kong to a receiving jurisdiction. 

 

Please refer to Annex A for the details of the procedures for transfer of a 

sentenced person from Hong Kong to a receiving jurisdiction. 

 

(e) Considering making clear to an applicant for transfer the rights and 

benefits in relation to serving his sentence in the transferring 

jurisdiction which would not be applicable in the receiving jurisdiction 

and vice versa. 

 

The article on retention of jurisdiction (see Article 6 of the Arrangement) 

is adopted from the Strasbourg Convention on the Transfer of Sentenced 

Persons.  Similar provisions or provisions having the same effect can be 
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found in the existing TSP Agreements between Hong Kong and foreign 

jurisdictions.  Pursuant to these provisions, the transferring Party retains 

exclusive jurisdiction regarding the judgments of its courts, the sentences 

imposed by them, and any procedures for revision, modification or 

cancellation of those judgments and sentences.  On the other hand, the 

agreements specify that the continued enforcement of the sentence after 

transfer shall be governed by the laws and procedures of the receiving 

Party, including those governing conditions for service of imprisonment, 

confinement or other deprivation of liberty, and those providing for the 

reduction of the term of imprisonment, confinement or other deprivation 

of liberty by parole, conditional release, remission or otherwise.  The 

HKSAR Government, as the transferring Party, shall inform an applicant 

of the rights and benefits which would no longer be applicable to him in 

the receiving jurisdiction after transfer. 

 

Signing of the Arrangement 

 

 The Arrangement between Hong Kong Special Administrative Region 

Government and the Macau Special Administrative Region Government 

on Transfer of Sentenced Persons was signed in Hong Kong on 20 May 

2005.  A copy of the signed Arrangement, in Chinese only, is at 

Annex B for reference. 

 

 

 

 

 

Security Bureau 
24 May 2005 



 
Transfer of Sentence Persons 

Flow Chart on Processing Outward Transfer Applications 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Application submitted by the Applicant through Correctional Services Department
(CSD) / the Consulate General (CG) of the receiving jurisdiction. 

Initial screening of the application to check whether the applicant meets the
requirements concerning the period of remainder sentence to be served and no
outstanding legal proceedings relating to the applicant. 

Application rejected.  
Applicant to be notified.

 
Subject to the meeting of the requirements as per step 2, the application, together with
supporting documents, including the Applicants’ sentence particulars, copy of
passport, warrant of imprisonment and relevant legislation on the Applicant’s
offence(s), will be forwarded to the CG for consideration and affirmation of the
following “conditions for transfer”: 

(a) whether the conduct on account of which the sentence has been imposed on the
Applicant would constitute a criminal offence according to the law of the
receiving jurisdiction; 

(b) whether the Applicant is a citizen of or has permanent resident status in the
receiving jurisdiction; and 

(c) whether the remainder sentence would be enforced after transfer. 

The receiving jurisdiction issues Request Letter to the HKSARG to confirm : 
(a) the “Conditions for Transfer” are met (with supporting documents); and 
(b) approval-in-principle in receiving the Applicant to serve the remainder sentence. 

Step 2 

 

No
Yes

Subject to the confirmation by the receiving jurisdiction as per step 4, the Applicant
will be informed of the conditions of serving remainder sentence after transfer.  The
Applicant to confirm his agreement to transfer by signing “Consent to Transfer”. 

Annex A

Application rejected.  
Applicant to be notified.Yes

No

Step 3 

Step 4 

Step 5 

Step 1 
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Subject to OCMFA’s consent, the Chief Executive to approve the transfer by signing
the outward warrant for transfer.  HKSARG to inform the receiving jurisdiction and
the applicant of the outcome. 

Yes
No

Application rejected.  
Applicant to be notified.

OCMFA to consider the request and to give instructions on whether the request should
be proceeded or not. 

Arrangements to be made to transfer the Applicant back to the receiving jurisdiction. 

HKSARG to notify Office of the Commissioner of the Ministry of Foreign Affairs of
the People’s Republic of China (OCMFA) of the receiving jurisdiction’s formal
request for transfer.  

Step 6 

Step 7 

Step 8 

Step 9 


















