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(Attn: Ms Connie Fung)
Dear Ms Fung,

Aviation Security (Amendment) Bill 2005

Thank you for your letter of 28 February 2005.  Our response to
the questions raised is set out as below.

Clause 2 — Interpretation

As the Bill proposes to add new offences to deal with the issue of unruly
passengers on board civil aircraft, is it necessary to make a
consequential amendment to include these offences in the definition of
“relevant offence” in section 2(1) of the principal Ordinance ?

The term “relevant offence” is only used in section 14 of the Aviation
Security Ordinance (ASQO) which provides that “Proceedings for a
relevant offence shall not be instituted except by or with the consent of the
Secretary for Justice”. The offences covered by the definition are of
more serious nature - hijacking (section 8), destroying, damaging or
endangering the safety of aircraft (section 9), other acts endangering or
likely to endanger the safety of aircraft (section 11), violence against
persons on board an aircraft (section 12) and endangering the safety at
aerodromes (section 15). Most of them are indictable offences
punishable by imprisonment for life. This distinguishes them from the




unruly behaviour offences being added by the Bill. We therefore do not
propose to amend the definition of “relevant offence”. Please note
however that under section 3(3) of the ASO the consent of the Secretary
of Justice is still required before proceedings are instituted for an offence
committed on board an aircraft while in flight outside Hong Kong.

Clause 3

The heading of section 12 of the Aviation Security Ordinance (Cap. 494)
is proposed to be amended to “Acts of violence committed during
hijacking or attempted hijacking”. However, it seems that the acts
referred to in section 12(2)(b} are not necessarily committed during
hijacking or attempted hijacking. In the circumstances, please
consider whether the proposed heading for section 12 is appropriate.

Your comment is noted. To address your comment, we propose to add
“etc” at the end of the heading. This is to avoid the heading getting too
complicated. This can be done editorially by the Department of Justice’s
law clerks when the Ordinance is published.

Clause 4 — new section 12A4

(a) The new section 12A prohibits certain acts done by a person on
board an aircraft while outside Hong Kong. If, however, any of
those acts is taking place on board an aircraft while in flight in or
over Hong Kong, is the person who does the act subject to criminal
sanction ? Should provisions be made to cover this having regard
to section 4(1)(3) of the Model Legislation of the International Civil
Aviation Organization (ICAO) (Appendix to Annex B to the LegCo
Brief) ?

If the act is committed on board an aircraft while in flight in or over
Hong Kong (that is, if the act occurs in Hong Kong), it would be an
offence under the law of Hong Kong and no special provisions are
needed.

(b) Apart from sections 17(a), 19, 39 and 40 of the Offences against the
Persons Ordinance (Cap. 212), is it necessary to also include
section 36(a) and (c} of Cap. 212 given that the offences referred to
in that section relate to assault as well ?

(c) Is there any reason why certain offences under the Crimes
Ordinance (Cap. 200) which relate to assault, intimidation, damage
to property, sexual assault and child molestation are not included in



the new section 12A ? These offences include those under
sections 25, 53, 54, 61, 62, 123 and 124 of the Crimes Ordinance.

(b)&(c) The ICAO Model Legislation lists certain criminal acts and
offences generally referred to as “assault”, “intimidation or
threat”, “sexual assault” and “child molestation”. In
incorporating these into the ASO, our proposal is to list those
existing offences in other Ordinances that fall within the general
description of assault, intimidation, sexual assault and child
molestation while at the same time limiting such list of offences
to those that are more likely to occur in an aircraft and be
regarded as unruly or disruptive behaviour. Taking reference
from the relevant New Zealand legislation (Civil Aviation Act),
we have also included “criminal damage” in the list. As to
why the offences under other sections of Cap. 200 and 212
mentioned by you are not listed, we consider that the provisions
in the Bill already provide sufficient coverage of unruly
passenger incidents that may take place on an aircraft.

(d) Under section 2(2) of the ICAO Model Legislation, certain acts
such as intimidation and damage to property are prohibited subject
to the condition that such acts are likely to endanger the safety of
the aircraft or of any person on board or if such acts jeopardize the
good order and discipline on board the aircraft. Please explain
why this condition is not provided in the new section 12A.

The ICAO Model Legislation is for guidance only and there is no
obligation for us to follow strictly the terms of its provisions. Our
policy intent is to incorporate as far as practicable and with
necessary adjustment the provisions of the Model Legislation into
the ASO. In the case of intimidation and damage to property, we
consider it more appropriate to take a broader approach by not
including too many restrictions.

Clause 4 — new section 12B

(a) While section 1 of the ICAO Model Legislation provides for the
offence of assaulting, intimidating or threatening a crew member
which interferes with the performance of the duties of the crew
member or lessons the ability of the crew member to perform their
duties, no such provision is proposed in the Bill. Is there any

reason why section 1 of the Model Legislation is not incorporated
in the Bill?




(b) As the ICAO Model Legisiation does not provide for the offence of

(c)

We have already incorporated section 1 of the ICAO Model
Legislation into the Bill. The acts of assaulting, intimidating or
threatening crew members are covered by the general offences in
section 12A(1) of the Bill; whereas section 12B(1) covers interfering
with the performance of the duties of the crew members, etc.

disorderly behaviour on board a civil aircraft, why is such offence
included in the Bill?

In line with the spirit of the ICAO Model Legislation, we see the
need to provide a general provision for maintaining good order in an
aircraft and hence the inclusion of section 12B(3) of the Bill. In
proposing the above provision, we have also made reference to the
Civil Aviation Act of New Zealand which provides for an offence in
respect of disorderly behaviour.

Under the ICAO Model Legislation, the offence of smoking is
confined to smoking in a lavatory of the aircraft, or smoking
elsewhere in a manner likely to endanger the safety of the aircraft.
The offence relating to smoking proposed in the new section
12B(6), however, appears to be broader than that provided in the
Model Legislation. Is there any reason for not adopting the
Model Legislation in this regard?

Our policy intent is to incorporate as far as practicable and with
necessary adjustment the provisions of the ICAQ Model Legislation
into the ASO. In the case of smoking, we consider it more
appropriate to provide for the offence of smoking when instructed
not to smoke by a crew member or passenger information signs,
which is considered more direct and specific than a provision
containing the restriction of “in a manner likely to endanger the
safety of the aircraft”. Besides, for safety reason, smoking is banned
on all international flights.

Clause 4 — new section 12C

(a) In section 12C(2), should the request and undertaking be

admissible in evidence in criminal proceedings only, instead of in
any proceedings, before a court in Hong Kong?

Your comment is noted. While the term “any proceedings” is used
in the section, it is not envisaged that the undertaking is likely to be
used in proceedings other than criminal proceedings.




(b) Is section 12C(3) intended to save the right of the Secretary for

Justice to institute proceedings against the person concerned for
any offence under the law of Hong Kong for which he may be
liable?  If so, should the provision be drafted in terms of a
saving provision that is commonly found in existing Ordinances
rather than in the apparently wide terms as proposed?

Your interpretation of section 12C(3} is correct. There is in fact no
usual style to savings provisions and they vary from Ordinance to
Ordinance depending on the context. Section 12C(3), as it is
presently drafted, is considered appropriate.

Chinese text

In section 12B(5) to (7), is it necessary to include “A” before “EIEH
FE”? Please make the Chinese text of these provisions consistent with
that of similar provisions in section 12B(2) to (4).

Section 12B(5) reads as follows -

(5)

(a)
(b)

FLAGT A S & BERRAR T 7 R R RIARRE T B A TRt - 5885
HEARE  MEAETFVEERERSEETREER —
IR 2B R ERY AN Z S &

IR E B R RR PSS

# AFVEIEE -

The sentence structure is different from those in section 12B(1) to (4)
because it starts with "{T{a] A" and then is interrupted by "[fi HIHE R F
IEE B LGN BARE TR ES ... ", Tt therefore reads more smoothly
to state the subject "§Z A" clearly in the last sentence. The sentence
structure is similar in section 12B(6) and (7) and " A" is included in
those subsections for a similar reason.

Yours sincerely,

(LA/I\J/WQng)

for Secretary for Security
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