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Introduction

At the Bills Committee meeting on 16 June 2005, members questioned
whether the Government has any liability if the Secretary of Home Affairs (“the
Secretary”) mistakenly issues a Certificate for Necessity of Inspection of Bank
Deposit Box under the new section 60C of the Probate and Administration Ordinance
(Cap. 10) allowing the holder of the certificate to take possession of a document from
the safe deposit box kept by a deceased person.

Proposed Part VA of the Probate and Administration Ordinance in Clause 9 of the Bill

2. Under the new section 60C(5) as proposed to be amended, where any
document specified in a certificate for inspection is found in a safe deposit box
inspected pursuant to subsection (2), the bank shall allow the holder of the certificate
to, subject to the condition attached to the certificate under section 60E(1)(if any),
take possession of the document. Members may note that Committee Stage
Amendments are also proposed to add:

(@) asubsection (3A) to new section 60C such that a document shall not be
specified in a certificate for inspection unless certain conditions are
satisfied, including the Secretary being satisfied that the removal of the
document will not prejudice the interest of any third party in the estate
of the deceased person;



(b) a subsection (1A) to new section 60E to the effect that the Secretary
shall not attach a condition to a certificate for release of money or a
certificate for inspection if it may likely prejudice the interest of the
beneficiaries of the estate concerned; and

(c) anew section 60H prohibiting against intermeddling of estate.

Negligence

3. The Privy Council decision in Yuen Kun-Yeu and others v Attorney
General of Hong Kong [1987] 2 All ER 705 (see Annex A) is most relevant to the
present context. The Commissioner of Deposit-taking Company in Hong Kong was
charged under the Deposit-taking Companies Ordinance with various regulatory
functions, including wide discretionary powers to refuse to register, or to revoke the
registration of, a company which he considered not to be a fit and proper body to take
deposits. The appellants placed substantial deposits with a registered deposit taking
company, American and Panama Finance Co Ltd. which subsequently went into
liquidation. The appellants brought an action against the then Attorney General,
representing the Commissioner, claiming damages for negligence by the
Commissioner in his discharge of his functions.

4. The appeal was dismissed and the Privy Council held :

(@) mere foreseeability of harm did not itself create sufficient proximity
between the Commissioner and would-be depositors for a duty of care to
arise, since the Commissioner had no control over the day-to-day
management of deposit taking companies. The position of existing
depositors in deciding whether to deregister a company had to be
considered. There was no special relationship between the
Commissioner and the company or between the Commissioner and
would-be depositors capable of giving rise to a duty of care;

(b) the Ordinance had not instituted a far-reaching and stringent supervision
system such as to warrant an assumption that all registered
deposit-taking companies were sound and fully creditworthy, and
accordingly the appellants’ reliance on registration as a guarantee of the
soundness of the company was neither reasonable nor justifiable, nor
should the Commissioner reasonably be expected to know of such
reliance if it existed.



5. The Privy Council was unable to discern any intention on the part of the
legislature that in considering whether to register or deregister a company the
Commissioner should owe any statutory duty to potential depositors. It commented
that it would be strange that a common law duty of care should be superimposed on
such a statutory framework. The question of whether public policy required the
exclusion of liability for breach of duty would be better suited for the legislature than
the judiciary to weigh up competing policy considerations.

6. We would advise that the crux of the problem lies in the intention of the
legislature. It appears that the Bill as amended would create a special relationship
between the Secretary and third parties having an interest in the estate of a deceased
person capable of giving rise to a duty of care, and that the proposed powers of the
Secretary might institute a supervision system to warrant protection of their interest in
the deceased’s estate.

Misfeasance in public office

7. To complete the picture, Members may wish to note the recent
development in common law in the House of Lords’ decision in Three Rivers District
Council and others v Bank of England [2001] 2 All ER 513 (see Annex B). In that
case, the Bank of England granted a licence to BCCI to carry on business as a
deposit-taking institution but BCCI collapsed in 1991 owing to fraud by its senior
staff. Depositors sued the Bank of England for the tort of misfeasance in public office
and the depositors’ appeal was allowed.

8. The following were considered by the House of Lords to be essential
elements of misfeasance in public office:

(@ an unlawful act or omission done or made in the exercise of power by
the public officer;

(b) the act or omission had to have been done or made with the required
mental element;

(c) the act or omission had to have been done or made in bad faith : bad
faith would be demonstrated by knowledge of probable loss on the part
of the public officer or by recklessness on his part in disregarding the
risk.



0. Applying these principles to the present Bill, the Secretary would be
liable if it could be proved that he has unlawfully exercised his power either
intentionally in the knowledge that it is beyond his powers and that it would probably
cause the claimant to suffer loss, or recklessly because, although he is aware that there
Is a serious risk that the claimant would suffer loss as a result of his act or omission
which he knows to be unlawful, he wilfully chooses to disregard that risk.

Conclusion

10. Members may wish to consider the implications of the new Part VA of
the Probate and Administration Ordinance in light of our advice in paragraph 6 above
and examine whether public policy requires the exclusion of liability on the part of the
Secretary if a duty of care arises.

Encl

Wong Sze Man, Bernice
Assistant Legal Adviser
Legal Service Division
23 June 2005
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this case on the basis that all the facts that are relevant to the claim that is being
made in this case had been investigated.

[98] The present case is, as everyone concerned with it has recognised, one of
a quite exceptional character. The issues of fact which the claimants seek to raise
are highly complex. They relate to matters in which they were not directly
involved, as they were third parties to the system of regulation which was set up
to protect them. They involve meetings and discussions between many parties at
which they were not represented and they extend, through no fault of theirs, over
a very long period, The issues of law are also complex, as the claim depends on
an assessment of the state of mind of the Bank’s officials at each of the various
stages in the history. Much of what was passing through their minds can be
discovered by examining the documents. But the court is normally reluctant to
draw inferences of the kind that need to be drawn in this case withour seeing and
hearing the witnesses. Bingham L] had that advantage. The court, so far, has not.

[99] My approach to this issue can therefore be summarised against this
background as follows. FFor the reasons which 1 have already given (in section (3)),
I consider that the claimants’ pleadings give sufficient notice to the Bank of the
case which they wish to present and that the facts pleaded are capable of satisfying
the requirements of the tort. That being so, I would be inclined to hold that this
highly complex case should not be decided on the documents without hearing
otal evidence but should go to trial. This view is reinforced by what I have said
about the Bingham report. I would leave out of account the findings and conclusions
in that report which the parties are agreed would at any trial be inadmissible. It is
not just that, strictly speaking, they are irrelevant to any decision that might be
made by the trial judge. Ialso believe, for the reasons that I have just given, that
it would be contrary to the overriding requirement of faimess for them to be
taken into account in reaching a decision as to whether this case can be decided
without hearing oral evidence.

1100] 1 would also examine the. question whether the claim has no real
prospect of succeeding at the outset from a totally neutral standpoint. By that
mean that [ would not make any assuniptions either one way or the other about
the competence orintegrity of the Bank or its oflicials as a prelude to examining
the available evidence. 1accept that conduct amounting to misfeasance in public
office is not to be inferred lightly. That is true as a general proposition, whatever
may be the task or status of the impugned public officer. But  think that it would
be to risk pre-judging the case to attempt to evaluate the action’s prospects of success
by considering at this stage, before hearing evidence, whether the claimants’ case
against the Bank as regulator is inherently implausible or scarcely credible. These
factors, raken as a whole, seem to me to point clearly against giving 2 summary
judgment in the Bank's favour under CPR Pt 24.

(101} [ turn then to the state of the evidence. 1 shall deal with this matter
briefly. Ivis clear, as my noble and learned friend Lord Steyn has indicated, that
the facts must be left to the trial judge if the case is to go to trial. As I said in my
introduction (section (1)(a)}, the history can conveniently be divided up into four
periods: (a) prior to the grant of the licence in June 1980, (b) June 1980 to
December 1986, (c) December 1986 to April 1990, and (d) April 1990 to closure in
July 1991

{102} In regard to the period prior to the grant of the licence in June 1980 the
majority in the Court of Appeal said that they agreed with Clarke J that there was
material from which it could be said to be ar least arguable that the Bank must
have known that the Luxembourg regulators were not regulating BCCI SA properly

i
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and did not have the resources to do so. They were against the claimants on the
question whether there was an arguable case on foresight of loss during this
period (200012 WLR 15 at 92). Clarke ] said, in his third judgment, that it seemed
to him to offend common sense to conclude that it actually knew, believed or
suspected that if it licensed BCCI SA it would, or even might, collapse. By April
1990, however, the picture had, in their view, entirely changed. “I'he majority in the
Court of Appeal said (at 99) that the Price Waterhouse report to the board of
BCCI Holdings of 18 April 1990 was highly significant, as it marked a date after
which it would be impossible in their judgment to contend that there was no
arguable case that the Bank was aware of a very serious and very immediate
threat to depositors of BCCI SA. Clarke J said that it is plain that the Bank
appreciated that in the absence of remedial steps BCCI would probably collapse.
His conclusion, however, was that at no time between April 1990 and June 1991
did the Bank believe or suspect that the majority shareholders would probably
not save the Bank. At this point therefore, as the majority in the Coust of Appeal
observed (at 99), the prospect of a rescue operation being promoted by the
Abu Dhabi government, and the Bank's perception of the various possible
outcomes, assumes central importance. The majority said (at 101) that they
agreed with the judge that the claimants had no arguable case that the Bank
dishonestly failed to revoke the authorisation of BCCI SA in circumstances when
it knew, believed or suspected that the company would probably collapse
without being rescued.

[103] These views were, as can be seen from the judgments, heavily
influenced by passages in the Bingham Report which [ consider to be irrelevant
to the question whether the claim should be struck out. I have examined the
available material from a different standpoint. 1 have left those passages out of
account. T have asked myself whether, in regard to each of the four periods, the
available material can be taken to have been fully examined and tested at this
stage. The limitations which are inherent in this exercise are obvious. All we can
do isread the matedal and compare it with the case that is being made in the new
shraft pacticulars, In a simple case this may be all that needs to be done in order
to reach a clear view that the claim has no real prospect of succeeding. 1f one can
reach that view, it follows as night follows day that all the usual fact-finding
exercises of discovery, interrogation and cross-examination of witnesses will
achieve no purpose and the claim should be struck out. But I am not persuaded
this exceptional case falls into that category.

[104] I agree that there is material in the documents that are already available
to support the pleading in Sch 2 of the new draft particulars that the Bank knew
that before the grant of the full licence to BCCI SA that it was not entitled to rely
on the Luxembourg regulator. Given that starting point, I cannot say that the
claimants have no real prospect of proving that the Bank knew that their initial
act in licensing BCCI SA was unlawful, that its licence and authorisation remained
unlawful throughout the remaining three periods and that all subsequent
omissions to revoke the licence and authorisation were affected by the same
illegality. I have more difficulty with the question whether there is material to
support the pleadingin Sch 3 that at the time of licensing the Bank knew tha loss
was probable or that it had the state of mind regarding loss to depositors and
potential depositors that amounted to recklessness. There is no direct evidence
of this in the available documents, and I am not confident that they contain any
material which suggests that contemporary documentary evidence 1o this effect is
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likely to become available. At best for the c.laimants, it appears that is a matter a
which will have to be inferred from other evidence.

{105] But it seems to me that, as events unfold_, this part of the case gathc;rs
momentum and that the available material makes it clear Fhat the !Sar{k knew hy
April 1990 at the latest thar, unless a rescue could be put in hand in tl;ne bx the
Abu Dhabi government, BCCI would collapse and that serious !oss to epqst‘l::lm:s
would then be inevitable. The pattern of events dur}ng this final period is b
complicated, as the majority in the Court of Appeal recogm§ed (at 100).hFor re‘asoll:s
already given 1 would leave out of account the fact, relied on by the mfajo_rtl)lz
(at 1013, that the conclusion in the Bingham report was that rescue was EE;TI !
and collapse not inevitable. In my opinion the documents alone do no tell the
full story, and the question whether the Bank knew that loss to depogtfors w::;s
probable or was reckless in the relevant sense cannot be answered satisfactorily
without hearing oral evidence. ]

[106] | agree with my noble and ]ear_ned frlicncl Lord H_obhqu::: l:hat .tnxz
overriding objective of dealing with cases justly mf:ludes dealing with t Cn};l 12
proporticnate manner, expeditiously, fairly apd without undue expense. rscﬂs J
says, each case is entitled only to an appropriate share of the court’s reslogx :
Account has to be taken of the need to allot resources to otht_er cases. Butldo ll'll)
believe that the course which I favour offends against t.hese important pn;xc:(}l) e?.
The most important principle of all is that which requires that each lciasa Fll ;tacé
with justly. It may well be that the claimants, on whom the onus ﬁs, v:ril ::
difficulties in presenting their case. They must face the fa(l:t tbat each an eﬁ ];Z

allegation of bad faith will be examined nggrous]y. A trial in t}llns case wi ! be
lengthy and it will be expensive. There is only so m.uch tdat :;\S?:ltemurt
management catt do to reduce the burdens on the parties and on the l
Nevertheless it would only be right for the claim to be struck out ifit has crlm rcia
prospect of succeeding at trial. 1do not think that one :si}oul'd l)cl mﬂ.utfnce int 1le
application of this test by the length or expense of the I|t|gat|0n that 18]-1[‘ ;})lros?tecbé f
Justice should be even-handed, whether t.he case bF simple or whet 1er c
complex. It is plain that the situation in which the claimants ﬁné themselves wad
not of their vwn making, nor are they to be blamed for the volum‘e an
complexity of the facts that must be invesngat.ed. I would hl(:lq that Jl:s[t;;
requires that the claimants be given an opportunity to present their case a

so that its merits may be assessed in the light of the evidence. N ‘

1107] [ have taken one other factor into ao?counf. The dcc151(.)ndwhlch yO}:;
Lordships are being asked by the Bank to take is to give summary ju g{lnelm 1ln i
favour on the entire claim. It would only be right to strike out the whole cdfum
if it could be said of every part of it that it has no real prospect of succee Lng.
That would mean that even the latest depositors \_vho were cntrusm}gh[ eir
money to BCCI SA up to the very end of the final period would b.e lg{t wit tou';]a
remedy. I think that that is too big a step to take on the aval_lal le ma E;lbé
Conversely, | consider that if one part of the claim is to go to trial it wou o
unreasonable to divide the history up and strike out oth‘er parts ofit. A glrfzaf eal
of time and money has now been expended in the examination of the pre |mmatl'§ i
issues, and 1 think that this exercise must now be brought to an end. I wou
reject the Bank's application for summary judgment.

(7) THE BANK'S CROSS-APPEAL ‘
[108] The cross-appeal by the Bank is directed to the secqnd and third 9f(itlue
three questions which in his order of 19 July 1995 Clarke J said should be tried as
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preliminary issues. The first question was whether the Bank is capable of being
liable to the claimants for the tort of misfeasance in public office. That is the
question to which the main part of this judgment has been directed. For the reasons
which I have given [ consider that it cannot be answered until the facts have been
established at trial. The second and third questions were whether the claimants’
alleged losses were caused in law by the acts or omissions of the Bank, and
b whether the claimants are entitled to recover for the tort of misfeasance in public
office as existing or potential depositors. The Court of Appeal ({2000] 2 WLR 15
at 68-70) held that it would be premature to decide these points conclusively in
the Bank's favour until the facts have been established. i respectfully agree. As |
said earlier {at[34)), the Bank, while reserving the right to pursue the issue at rrial,
accepts that it is capable of being liable for the tort to potential depositors and

€ questions of fact are raised by the issue about causation which are unsuitable for
summary determination at this stage.

(8) CONCLUSION ANID FURTHER PROCEDURE
[189] For these reasons I would allow the appeal and I would dismiss the
d cross-appeal. I'would set aside the order that the reamended statement of claim
be struck out, and | would give permission to the claimants to amend their
particulars of claim in terms of the new draft particulars.

[110] The claimants invited your Lordships to direct the Bank to serve an
amended defence within two months of the date of this order and the claimants
to serve a reply, if so advised, within six weeks of service of the amended defence,
and to direct the parties to arrange a case management conference with the
Commercial Court within four weeks of the date for service of the reply with a
view 1o determining further progress of this action and establishing all necessary
timetables and directions for bringing the case on for trial at the earliest date the
Commercial Court considers feasible, These proposals seem to me to be entirely
f reasomable. Like Lord Steyn, I anticipate that the court will wish to exercise its

powers of case management with a view to bringing the case to trial with due
despatch in accordance with the overriding objective and that further delay due
to the hearing of intetlocutory applications will now be kept to a minimum. Buton
balance I think that it is preferable to leave it to the commercial Jjudge in charge
of the case to make the appropriate directions.

e

g
LORD HUTTON. My Lords,

[111] 1have had the advantage of reading in draft the speech of my noble and
learned friend Lord Hope of Craighead and I gratefully adopt his account of the
factual and statutory background to this appeal and of the course of the

h proceedings in the High Court and the Court of Appeal. I am in general
agreement with his conclusions and with the reasons which he gives for them,
but because of the importance of the issues which have arisen for decision |
propose to state the reasons which have led me to the conclusion thar the
plaintiffs’ appeal should be allowed and that the action should not be struck out,

j [112] In his first judgment dated 1 April 1996 Clarke | ([1996] 3 All ER 558)
stated the ingredients of the tort of misfeasance in public office. In his second
judgment dated 10 May 1996 ({1996] 3 All ER 558 at 634) the learned judge held
that the amended statement of claim as pleaded at that date did not allege the
necessary knowledge of, or recklessness as to, the probability of loss, and that
accordingly if that statement of claim were not further amended the plaintiffs’
claim would fail and should be dismissed. But the juclge pave leave to the plaintiffs
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to apply to amend further the statement of claim. The plaintiffs then brought an
application before the judge for leave to reamend the statement of claim and by
his third judgment dated 30 July 1997 (unreported) the judge held that even if all
the proposed amendments to the statement of claim were permitted the
plaintiffs’ claim was bound to fail. The judge stated:

‘{ have reached the firm conclusion that on the material available at present
the plaintifls have no arguable case that the Bank dishonestly granted the
licence ta BCCI or dishonestly failed to revoke the licence or authorisation
in circumstances when it knew, believed or suspected that BCCI would
probably collapse. There is nothing in the Bingham report [fnquiry into the
Supervision of the Bank of Credit and Commerce Iniemational (HC Paper 198
(1992-93))| or in the documents which | have seen to support such a ¢
conclusion and there is much to contradict it.”

Accordingly the judge ordered that the action be struck out, but the judge made
it clear that, but for the conclusion which he had reached that the plaintiffs’ action
was bound to fail, it is likely that he would have allowed all, or almost all, the
proposed amendments to the staternent of claim.

[113] The Court of Appeal (Auld 1] dissenting) upheld the decision of Clarke |
and, delivering the joint judgment of himself and Robert Walker L], Hirst 1)

stated:

“The judge reached the firm conclusion, i his third judgment, that, on the
material then available, the plaintiffs had no arguable case that the Bank
dishonestly licensed B.C.C 1. §.A. or dishonestly failed to revoke the licence
or authorisation in circumstances when it knew, believed or suspected that
the company would probably collapse without being rescued. We agree
with that conclusion. We also agree that, in all the circumstances of this
extraordinary case, it is now for practical purposes inconceivable that new  f
material would emerge of such significance as to alter that conclusion. The
tort alleged is a tort of dishonesty, and the plaintiffs” claim must be rigorously
assessed on their pleaded case and the evidential material shown to be
available to support it.” (See [2000] 2 WLR 15 at 101.)

In his dissenting judgment, Auld 1] stated (at 180): g

‘As the authorities to which Hiest and Robert Walker L JJ. have referred
indicate, it is normally only in clear and obvious cases that a court should
strike out a claim as incapable of proof at the interlocutory stage and before
full discovery. In cases, such as this, of great legal and factual complexity, it
requires a justified confidence that the plaintiffs’ case is and will remain
incapable of proof and most exceptional circumstances to justify stifling it at
an early stage. For the reasons that | have given, I do not consider that the
court can be confident that all the evidence material to Clark J.'s conclusion
about the Bank's state of knowledge has been gathered in or, which is as

important, properly tested.’ J

[114] In giving judgment on the legal issues relating to the nature of the tort
of misfeasance in public office the House directed that the plaintiffs should
prepare a new draft pleading ([2000] 3 All BR 1 at 13,[2000]) 2 WLR 1220 at 1236)
and accordingly the plaintiffs have prepared and served a new pleading consisting
of particulars of claim which, with a few additions, largely contain the allegations
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pleaded in the reamended statement of claim and in the re-reamendments which
the plaintiffs sought leave to make from Clarke J.

f115] Before the House in the present hearing the plaintiffs submitted that the
new particulars of claim disclosed a cause of action on which they were entitled
to proceed to trial. The Bank of England (the Bank) advanced two main
submissions. The first was that the plaintiffs’ claim, whether as formulated in the
reamended statement of claim or in the re-reamendments which Clarke ]
considered in his third judgment, or as formulated in the new particulars of claim
disclosed nio reasonable cause of action so that the action should remain struclé
out. The Bank’'s second submission was that the plaintiffs’ claim, in whatever
way it was formulated, was frivolous and vexatious and/or an abuse of process
and on that ground also the action should remain struck out.

(116] The issues which arose before Clarke ] and the Court of Appeal as to
whether the pleadings disclosed a reasonable cause of action and/ or were frivolous
and vexatious and/or an abuse of process were issues which were governed by
RSC Ord 18, r 19(1)(a}(b) and (d). 1 think that in applications under the RSC a
clear distinction was not always drawn between an application under Ord 18
£ 19(1)(a) to strike out a staternent of claim on the ground that it disclosed nc;
rea{sonablc cause of action and an application under Ord 18, r 19(1)(b) and (d) to
strike out a statement of claim on the ground that it was frivolous or vexatious
and/or an abuse of the process of the court, and, in practice, there were cases
where it was difficult to draw or give effect to this distinction. But in a complex
case such as the present one I think it is helpful to recognise the distinction.

{117] The Supreme Court Practice 1999, vol 1, para 18/19/10 stated with
reference to r 19(1)(a):

‘A reasonable cause of action means a cause of action with some chance of
success when only the allegations in the pleading are considered (per Lord
Pearson in Druntmond Jackson v. British Medical Association ({1970]1 All ER 1094
(1970] 1 WLR 688)). So long as the statement of claim or the particulars:
(Davey v. Bentinck ([1893] 1 QB 185)) disclose some cause of action, or raise
some question fit to be decided by a Judge or a jury, the mere fact that the
case is weak, and not likely to succeed, is no ground for stiiking it out (Moore
v. Lawson ((1915) 31 'TLR 418), Wenlock v Moloney ([1965] 2 All ER 871, [1965]
1 WLR 1238)) ...

Therefore if a plaintiff would be entitled to judgment if he were successful in
proving the matters alleged in his pleadings, the statement of claim could not be
struck out under Ord 18, r 19(1){a) on the ground that he had no prospect of
adducing evidence to prove the matters which he aileged. Ifa defendant wished
to strike out a statement of claim and to obtain an order for the dismissal of the
action on the ground that the plaintiff had no prospect of proving the case which
he alleged in his statement of claim he had to do so under RSC Ord 18, r 19(1)(b)
and/or (d). A case which illustrates this (although the application was to strike

( out, not a statement of claim, but a plea of justification in a defence) was the

application made in McDonald’s Corp v Steel {19951 3 All ER 615 where the Court
of Appeal considered the correct approach to an application under Ord 18, t 19(d)
to strike out a pleading for abuse of process and held (at 623) that the p(;wer to
strike out was a draconian remedy which was to be employed ouly in clear and
obvious cases where it is possible to say at an interlocutory stage and before full
discovery that a particular allegation was incapable of being proved.
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(118] In the present case when Clarke J struck out the actionlhe‘di(,:l so on the
ground that even with all the proposed re-reamendments the plaintifis’ claim was
bound to fail and that in those circumstances it would be an abuse of the process
or vexatious or oppressive to allow the action to proceed (paras 6 and 7 of his
third judgment).

[119] 'The applications before Clarke J and the Court opr‘p.eal were governed
by the RSC but those rules have now been replaced by the Civil Proced.ure Rules b
1998, S1 1998/3132. 1 think that r 3.4(2)(a) of the new rules corresponds ina broad
way to RSC Ord 18, r 19(1)(a) and r 3.4(2)(b) and r 24.2(a)(i) correspond in a broad
way to Ord 18, r 19(1)(b) and (d). CPR 3.4(2) provides:

“T'he court may strike out a statement of case if it appears to the court—(a) that
the statement of case discloses no reasonable grounds for bringing or ¢
defending the claim; (b) that the statement of case is an abuse of the. court s
process or is otherwise likely to obstruct the just disposal of the proceedings ...

CPR 24.2{a)(i) provides:

“The court may give summary judgment against a claimant or defepdant d
on the whole of a claim or on a particular issue ifF—{a} it considers that.—(:) that
claimant has no real prospect of succeeding on the claim or issue ...

[120] The new particulars of claim, served pursuant to the directi.on of the
House, were served after the new CPR came into force, and therefore if C}arlfej
and the majority of the Court of Appeal erred in their approach to tht-! application
to strike out the action the question whether the action should remain struck out
falls to be determined by the House under the wording.of t}}e new rules. Inthe
present case I think it is desirable, as | have stated, to distinguish bet-ween the two
grounds on which the Bank submits that the action should remain struck out.
Using the terminology of the new rules one ground is that the statement of c?se f
tlooking only at the pleadings themsclves) discloses no reafonablc. grounccil I(:r
bringing the claim (which 1 shall term ‘the altac!( on the plleadmgs point), an."‘f e
other ground is that, taking inte account the evidence a\:mlable tothe _plamu Ts to
adduce at a trial, they have no real prospect of succeeding on the claim (which [
shall term: "the no real prospect of success point’).

The attack on the pleadings point . . _
(121] My Lords, the essential ingredients of the tort .of mlsfeasaqce in pul?hc
office were stated in the judgment of the House following the previous hearing
({2000} 3 All ER 1 at 8-10,{2000] 2 WLR 1220 at 1239—-1 233)and Il do not propose
again to restate those elements with precision. But it is clear thara plaintiff must
prove: (1) an abuse of the powers given to a public officer; (2) that _the abuse w.'a}i
constituted by a deliberate act or deliberate omission by the public officer wit
knowledge that the act or omission was wrongful or with rccl%lcssness as to
whether or not the act or omission was wrongful; (3) that the pubhc'of.ﬁccr acted ‘
in bad faith; and (4) that the public officer knew Lhat‘his act or omission V\:'mf:;] i
probably injure the plaintiff or was reckless as to the n§k f’f injury to tlhe plamt; .
In addition the plaintiff must prove that the act or omission caused him loss, but
issues of causation do not arise at this stage. As to the first and second matters to
be proved, 1 cansider that the particulars of claim sufficiently a}lcge. t-hat the Barl:k
deliberately abused its statutory powers in licensing BCCl and in failing to revoke
the licence after it had been granted. Paragraph 33, for example, alleges:

f
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‘Ne revocation of the licence under the 1979 Act The Bank, knowingly, deliberately
contrary to the statutory scheme or recklessly indifferent to whether it was
acting in accordance with the statutory scheme or wilfully disregarding the
risk that it was not acting in accordance with the statutory scheme and in bad
faith:

33.1 purported to conclude that it was still entitled to rely upon assurances
from the LBC/IML and/or that it had no discretion or power to revoke the
full licence when the Bank knew or was recklessly indifferent as to whether
or wilfully disregarded the risk that, as was the case:

33.1.1 the criteria under paragraphs 7 (fit and proper), 8 (four eyes) and 10
(prudent manner) of Schedule 2 to the 1979 Act had not been fulfilled at the
time of the grant of the full licence and remained unfulfilled ac all times
thereafter;

33.1.2 BCCI SA was illegally calling itself a bank contrary to subsection
36(1) of the 1979 Act;

33.1.3 BCCI 8A had conducted and continued to conduct irs affairs in a
way which threatened the interests of its depositors;

33.1.4 the Bank's continued reliance upon assurances from the LBC/IML
as to BCCI SA's management and financial soundness was unlawful, and the
Bank further knew that the likely consequences were that depositors and
potential depositors would suffer losses or the Bank wilfully disregarded the

risk of the consequences or was recklessly indifferent to the consequences;
and/or ...

{122] Bad faith is an essential element in the tort of misfeasance. In accordance
with a well-established rule it is necessary that bad faith {or dishonesty—the term

used in some authorities) should be clearly pleaded. In Davyv Garrett (1878) 7 Ch D
473 at 489 Thesiger 1] said:

“There is another still stronger objection to this statement of claim. The
Plaintifls say that fraud is intended to be alleged, yet it contains no charge of
fraud. In the Common Law Courts no rule was more clearly seutled than
that fraud must be distinctly alleged and as distinctly proved, and that it was
not allowable to leave fraud to be inferred from the facts. It is said that a
different rule prevailed in the Court of Chancery. 1 think that this cannot be
correct. It may not be necessary in all cases to use the word “fraud”—indeed
in one of the most ordinary cases it is not necessary. An allegation that the
Defendant made to the Plaintiff representations on which he intended the
Plaintiff to act, which representations were untrue, and known to the
defendant to be untrue, is sufficient. The word “fraud” is not used, but two
expressions are used pointing at the state of mind of the Defendant—that he
intended the representations to be acted upon, and that he knew them o be
untrue. It appears to me that a Plaintiff is bound to shew distinctly that he
means to allege fraud. In the present case facts are alleged from which fraud
might be inferred, burt they are consistent with innocence. They were
innocent acts in themselves, and it is not to be presumed that they were done
with a fraudulent intention.”

I would observe that the last two sentences in this passage have to be read
together with the sentence which immediately precedes them. In Belmont Finance
Corp Ltd v Williams Furniture Ltd [1979] 1 All ER 118 at 130-131, [1979] Ch D 250
at 268 Buckley L] stated:
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‘In the present case, do the facts alleged in the statemnent of claim suffice to
bring home to the defendants or any of them a charge that (a) the object of
the alleged conspiracy was a dishonest one; and (b) that they actually knew,
or must be taken to have known, that it was so? An allegation of dishonesty
must be pleaded clearly and with particularity. ‘That is laid down by the rules
and it is a well-recognised rule of practice. This does not import that the
word “fraud” or the word “dishonesty” must necessarily be used: see Davyv p
Garrett (1878) 7 Ch D 473 at 489 ... per Thesiger 1J. The facts alleged may
sufficiently demonstrate that dishonesty is allegedly involved, but where the
lacts ave complicated this may not be so clear, and in such a case it is
incumbent upon the pleader to make it clear when dishonesty is alleged. 1fhe
uses language which is equivocal, rendering it doubtful whether he is in fact
relying on the alleged dishonesty of the transaction, this will be fatal; the €
allegation of its dishonest nature will not have been pleaded with sufficient
clanity.’

(123] In the present case paras 36, 37 and 38 of the particulars of claim allege:

'36. Failitre to supervise ‘The Bank, knowingly, deliberately contrary to the d
statutory scheme or recklessly indifferent to whether it was acting in
accordance with the statutory scheme or wilfully disregarding the risk that it
was not acting in accordance with the statutory scheme and in bad faith
failed in the respects set out in these particulars of claim to supervise either
BCCI SA or BCCI Overseas when: (36.1) the Bank knew that it had a duty to
supervise under the 1979 and 1987 Acts; (36.2) the Bank’s motives in
deliberately failing to supervise were those pleaded in paragraph 37; (36.3)
the Bank knew that the consequences of BCCI SA and/or BCCI Overseas
being unsupervised was that depositors and potential depositors would
suffer losses or was recklessly indifferent to the consequences or wilfully
disregarded the risk of the consequences. In support of these contentions the f
claimants will rely, prior to disclosure, on the facts and matters set out in
Schedules 2to 7.

THE BANK'S MOTIVES FOR EREACHING ITS STATUTORY DUTIES

37. The motives of the Bank in acting as pleaded above were improper and
unlawful and in the premises the Bank acted in bad faith, The Bank’s motives
were: (37.1) to avoid having to comply with its duty to make, review and, if
necessary revise its own express evaluation of the relevant statutory criteria
in relation to BCCI SA, the Bank at all times knowing or suspecting that such
criteria were not satisfied (as pleaded above), (37.2) to avoid having to
become the lead supervisor in relation to BCCI or the consolidated
supervisor of the BCCI Group, even though it knew that it was the only
supervisor capable of performing those roles; (37.3) to avoid the risks
attaching to the Bank from taking on responsibility for becoming lead
supervisor or in undertaking consolidated supervision of the BCCI Group
including: (37.3.1) the risk of blame; and (37.3.2) the risk of Her Majesty’s
Treasury having toactasa lender of last resort; {37.4) to avoid the substantial j
political and diplomatic problems which would have been generated by the
refusal or revocation of BCCI SA's licence or authorisation and the closure
of its 45 branches in the United Kingdom; (37.5) as to the use of a bank name
by BCCI, to perpetuate a situatior, which the Bank had favoured since as
carly as 1978, that regardless of any statutory requirements, BCCI SA should
continue 10 e permtitted o use the word “bank™ as part of its corporate
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a description in the Unitcc! Kingdom; (37.6) to avoid having to comply with its
stat;:tc;ry du;y \;hereby it should have required BCCl Overseas forthwith to
apply for and obtain a full licence under the 1979 Act ing i
o e Kinatlomm. ct or to cease trading in
38. The claifnanrs' case is that in determining the Bank’s motives the Bank
must be considered in the round as the body made responsible by the 1979
b and 1987 Acts for providing the supervisory regime mandated by those Acts
_for banks. The motives attributed to the Bank pleaded above are a matter of
mfefence from the primary facts pleaded in Schedules 2 to 7. Further
particulars will be given following disclosure.’

[dl 24] InAnnitage v Nurse[1997]2 All ER 705 ac 715, [1998] Ch 241 at 256 Millett 1]
¢ said:

It is not necessary to use the word “fraud” or “dishonesty” if the facts
which make the conduct complained of fraudulent are pleaded; but, if the

facts pleaded are consistent with innocence, then it is not open to the court
to find fraud.”

d
Later in his judgment Millett L] said:

fTam of opinionT that, as at present drawn, the amended statement of claim
does not allege dishonesty or any breach of trust for which the trustees are

not absolved from lability by ¢l 15" (See [1997])2 AL E
. not sbsolved [1997] R 705 at 718, [1998]

In Taylor v Midland Bank Trust Co Ltd {1999} CA Transcri
ript 1200 Buxt
referred to the first observation of Millett L and said: P xton 1]

ThaF, however, was an observation about pleading, not about substance.
f Il‘? (unlike the pleader in our case) the claim does not expressly allege
dishonesty, but stands on facts alone, those facts on their face will meer the

requirement of a specific allegation of dishonesty only if they can bear no
other meaning,’

But in.the present case, unlike in Armitage’s case, the pleader does expressly allege
bad faith because para 37 pleads that ‘the motives of the Bank in acting as pleaded
ah_ov’e were improper and unlawful and in the premises the Bank acted in bad
fath' and the paragraph sets out particulars in support of that allegation. In m
opinion those particulars are not consistent with mere negligence. l ¢
[125] 1 further consider that if a plaintiff clearly alleges dishonesty or bad faith
and gives particulars, the statement of clim cannot be suuck out under

h CPR 3.4(2)(a) because the facts he pleads as giving rise to an inference of

d_ishoncsry or bad faith may at the trial, after a full investigation of the
circumstances, be held not to constitute proof of that state of mind. 1fa defendant
apphe_s to strike out an action on the ground that the plaintiff has no prospect of
adducing evidence at the trial to establish the case which he pleads the appifcalion '

j should be broughr under CPR 3.4(2)(b) or CPR 24.2(a)(1).

[126] Mr Stadlen QC, for the Bank, submitted that the pleadings were defective
becau.se they did not allege that identified or identifiable bank officials took
conscious decisions to do acts or 1o refrain from doing acts with the requisite guil
state of mind. I do not accept that submission. It is clear from the authnritie?tha{
a plnin.tiff can allege misfeasance in public office against a body such as a local
authority or a government ministry (sce Dunlop v Weollahra Muvicipal Council
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(1981] 1 All ER 120z, [1982] AC 158 and Bourgoin SA v Ministry of Agriculture
Fisheries and Food [1985] 3 All ER 385, [1986] QB 716). Therefore 1 consider that
the plaintiffs are entitled in their pleadings to allege in the manner they have done
misfeasance in public office against the Bank without having to give particulars of
the individual officials whose decisions and actions they claim combined to bring
about the misfeasance alleged.

[127] The fourth element which the plaintiff must prove to establish the tort
is that the public officer knew that his act or omission would probably injure the
plaintiff or was reckless as to the risk of injury to the plaintiff. Mr Stadlen
submitted that the judgments of the House after the earlier hearing established
that to prove recklessness the plaintiff must not merely establish thar the officer
was aware that there was a risk of injury to the plaintiff but that he believed or
suspected that his act or omission would probably injure the plaintiff and was
recklessly indifferent to that probable injury. Mr Stadlen further submitted that
in pleading recklessness in a number of places in the particulars of claim the
plaintiffs had failed 106 plead that the Bank believed or suspected that its act or
omissions would probably damage the plaintiffs and was recklessly indifferent to
that injury and merely pleaded that the Bank ‘wilfully disregarded the risk of the
consequences or was recklessly indifferent to the consequences’: see for example
the last four lines of para 33.1 which I have set out above.

[128] Having expressly pleaded that ‘the Bank further knew that the likely
consequences were that depositors and potential depositors would suffer losses’
the plaintiff then pleaded ‘or the Bank wilfully disregarded the risk of the
consequences or was recklessly indifferent to the consequences’, and in my
opinion the distinction between so pleading and pleading that the Bank believed
or suspected that its acts or omissiens would probably damage the plaintiffs and
was recklessly indifferent to that probable injury is such a fine one that an
argunient based on the distinction cannot constitute a ground for a strike-out
under v 3.4(2)(a). ln British Airways Pension Trustees Ltd v Sir Robert McAlpine &
Sons Lid (1994} 45 Con LR 1 the plaintiffs” statement of claim alleged thar defects
in a development constructed by Mcalpine and designed by Project Design
Partnership had diminished its value. The defendants applied to strike out the
statement of claim on the ground (inter alia) that it failed to identify which of
the alleged defects had caused which part of the alleged diminution in value. In the
Court of Appeal Saville L] (at 4-5) stated:

“The various defects alleged by the phaintiffs might not all be attributable
to all the defendants, the cost of remedying the individual defects was not
given and no attempt was made to ascribe 1o each defect the amount by
which it contributed to the alleged diminution in value. At the same time |
have some difficulty in seeing how the defendants could fairly be said to be
serjiously prejudiced by these omissions. The pleading alleges that the defects
respectively attributable ta McAlpine and PDP each caused the alleged
diminution in value. The alleged defects themselves were set out in some
detail, McAlpine and PDP had been on site for a considerable time after
practical completion and so had their own means of knowledge of the
alleged defects. Thus it seems to me that it can hardly be said that these
defendants were in any real fashion placed in a position where they were
unable to know what case they had to meet or were facing an unfair hearing
... The basic purpose of pleadings is to enable the opposing party to know
what case is heing made in sufficient detail to enable that party properly to

b
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prepare to answer it. 'To my mind it seems that in recent years there has been
a tendency to forget this basic purpose and to seek particularisation even
whenitis not really required. “Thisis not only costly in itsell, but is calculated
tolead to delay and to interlocutory baitles in which the parties and the court
pore over endless pages of pleadings to see whether or not some particular
point has or has not been raised or answered, when in truth each party
knows perfectly well whar case is made by the other and is able properly to
prepare to deal with it. Pleadings are not a game to be played at the expense
of the litigants, nor an end in themnselves, but a means to the end, and that
end is to give each party a fair hearing.’

And in considering the purpose of pleadings under the CPR in McPhilemy v Times
Newspapers Ltd [1999] 3 All ER 775 at 793 Lord Woolf MR stated: “What is
important is that the pleadings should make clear the gencral nature of the case
of the pleader. This is true both under the old rules and the new rules.’

[129] I the present case where the plaintiffs plead that the Bank knew that the
likely consequences were that depositors and potential depositors would suffer
loss and then, in the alternative, plead recklessness, I do not consider that the
omission to plead in the context of recklessness that the Bank believed or
suspected that injury was likely could prejudice the Bank: and if the ultimate
outcome of the trial were to depend on the precise elemems necessary to
constitute recklessness, I do not consider that the state of the pleadings would
prejudice the Bank in advancing any arguments available to it.

The no real prospect of success point

[130] The decision by Clarke ], upheld by the majority of the Court of Appeal,
that the action was bound to fail and therefore should be struck out was based on
two principal conclusions. One was that there was before him all the evidence
which was at that time available to the plaintiffs and that there was no reasonable
possibility of the plaintiffs abtajning more evidence in the future, whether by
further investigation, discovery, cross-examination of the Bank’s witnesses of
otherwise which might enable them 1o succeed. The second conclusion was that
on the basis of the evidence before him the plaintiff’s claim was bound to fail (see
Clarke J's third judgment).

[131] It is apparent from the judgments of Clarke ] and the majority of the
Court of Appeal that in ruling that the plaintiffs’ ctaim was bound to fail they took
into account the findings and conclusions of Bingham L set out in his report.
Thus in his third judgment Clarke | stated:

‘Mr Stadlen submits that there is no support anywhere in the Bingham
report for the conclusion that the Bank acted dishonestly, or that it knew that
it was acting unlawfully or that it suspected that its acts or gmissions would
probably cause loss to depositors or potential depositors. For the reasons
already stated 1 shall focus only on the last of these, but | accept the
submission that there is no statement in the report which gives any support
for the conclusion that at any stage the Bank suspected that depositors and
potential depositors would probably suffer loss as a result of the Bank's
action or inaction. Yet, as stated on page iii of the covering letter to which I
have already referred, it is clear that Bingham L] was considering the Bank's
state of mind at every stage. In my judgment, if Bingham LJ had formed the
view that at any stage the Bank suspected that its action or inaction would
probably injure depositors or potential depositors he would have said so.
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Thus, if he had thought that the Bank suspected that BCCI would probably
collapse so that new depositors would probably lose their money at any stage
of the story from 1979 to 1991 he would have said so. Yet, not only did he
not say so, but his observations en the evidence are inconsistent with any
such conelusion.’

There are other passages in his judgment where it is clear that Clarke J was
influenced by findings or conclusions arrived at by Bingham L), and these have
been referred to by my noble and learned friend Lord Hope in his speech.

[132] Bingham L] is a judge of the greatest eminence and distinction and his
report sets out the entire history of BCCI from its establishment in the United
Kingdom until its liquidation and the Bank's relationship to it with the greatest
clarity and with much detail. It was therefore inevitable that the plaintifls would
make use of the information contained in the report in drafting their statement of
claim. However, notwithstanding the distinction of its author, it is clear that
under well-established principles the findings and conclusions of Bingham 1] as
1o the actions and motives of the Bank would be inadmissible on the hearing of
the action: it would be the duty and responsibility of the trial judge to decide for
himself, on the evidence which he heard, what were the actions and motives of the
Bank. And notwithstanding that it appears that both before Clarke J and the Court
of Appeal the plaintiffs themselves sought to rely on certain passages of the
Bingham report which they thought supported their case, [ consider that it was
also impermissible for the judge and the majerity of the Court of Appeal in
deciding at this interlocutory stage whether there was no real prospect of the
action succeeding to be influenced by the findings and conclusions of Bingham 1.
Therefore | am in respectful agreement with the observation of Auld L] ([2000]
2 WLR 15 at 180) in his dissenting judgment: ‘In the circumstances, I am of the
view that Clarke ] was not entitled to treat Bingham LJ's report effectively as
conclusive on the questions he, the judge, had to answer in this litigation ...’

[133] Therefore I am of the dpinion that by taking into account the findings
and conclusions of Bingham L], Clarke J and the majority of the Court of Appeal
erred in considering the issue whether the plaintiffs” claim was bound to fail and
that accordingly the House must itself address its mind to the issue (using the
terminology of CPR 24.2(a)(i)} whether the plaintiffs have no real prospect of
succeeding in their claim.

[134) In Swain v Hillman [2001] 1 All ER 91 at 92 Lord Woolf MR said:

*The words “no real prospect of being successful or succeeding” do not
need any amplification, they speak for themselves. The word “real” distinguishes
fanciful prospects of success or, as Mr Bidder QC [counsel for the dcfcndant.]
submits, they direct the court to the need to see whether there is a “realistic”
as opposed to a “fanciful” prospect of success.’

And (at 95);

‘Useful though the power is under Pt 24, it is important that it is kept to its
proper role. It is not meant to dispense with the need for a trial where ther_e
are issues which should be investigated at the trial. As Mr Bidder put itin his
submissions, the proper disposal of an issue under Pt 24 does not invol_ve_ the
judge conducting a mini-trial, that is not the object of the provisions; it is to
enable cases, where there is no real prospect of success either way, to be
disposed of summarily.”
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[135] Mr Stadlen submitted that an action should be struck out if it was
apparent that at the trial the plaintiff could adduce no evidence to establish the
case which he pleaded and he relied on the judgment of Neill L] in McDonald’s
Corp v Steel [1995] 3 All ER 615 at 621:

‘It is true that a pleader must not put a plea of justification {or indeed a plea
of fraud) on the record lightly or without careful considzration of the evidence
available or likely to become available. But, as counsel for the plaintiffs
recognised in the course of the argument, there will be cases where,
provided a plea of justification is properly particularised, a defendant will be
entitled to seek support for his case from documents revealed in the course
of discovery ot from answers 1o interrogatories. in recent times there has
been what I regard as a sensible development whereby pleadings in iibel
actions are treated in the same way as pleadings in other types of litigation.
It is therefore instructive to refer to a short passage in the judgment of
May L] in Steamship Mutual Underwriting Association Ltd v Trollope & Colls Led
(1986) 6 Con LR 11 at 27, where, on an application by a firm of structural
engineers that the claim against them should be struck out, he said: “In my
opinion, to issue a writ against a party ... when it is not intended to serve a
statement of claim, and where one has no reasonable evidence or grounds
on which to serve a staternent of claim against that particular party, is an
abuse of the process of the court.” Actions for defamation take many forms.
The allegations complained about may vary from the moderately serious to
the very grave. It may therefore be unwise to put forward a formula which
will match all occasions. Nevertheless 1 am satisfied that before a plea of
justification is included in a defence the following criteria should normally be
satisfied: (a) the defendant should believe the words comptlained of to be
trug; (b) the defendant should intend to support the defence of justification
at the trial; and (c) the defendant should have reasonable evidence to support
the plea or reasonable grounds for supposing that sufficient evidence to
prove the allegations will be available at the trial.'

[236] Mr Stadlen submitted that in this case the plaintiffs have no reasonable
evidence to support their allegations of deliberate abuse of power in bad faith
with knowledge of probable loss to the depositors or potential depositors, and he
further submitted that the plaintiffs have no reasonable grounds for supposing
that sufficient evidence to prove the allegations would be available at the trial.
However, in considering this submission, it is necessary to take into account a
later passage in the judgment of Neill L) (at 622-623):

‘It is to be remembered, however, that the evidence on which a defendant
may be entitled to rely at trial may take a number of different forms. It may
inctude: (a) his own evidence and the evidence of witnesses called on his
behalf, (b) evidence contained in Civil Evidence Act statements, (c) evidence
contained in his own documents or in documents produced by third parties on
subpoena, (d) evidence elicited from the plaintiff or the plaintiff's witnesses in
the course of ¢ross-examination, () answers to interrogatories and (f) evidence
contained in documents disclosed by the plaintiff on discovery.

At the outset of the trial

I understand that it has become the practice in actions for defamation to
consider at the outset of the trial whether some parts of the defence should
be struck out on the basis that it has become apparent that some of the
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matters pleaded are not going to be supported by evidence. [ can understand
that in an appropriate case this is a sensible course which is likely to shorten
the trial. On the other hand there may be cases where a defendant pleads
some matter which le believes to be true but which he may still be unable
to prove by admissible evidence otherwise than by eliciting an answer in
cross-examiination. Hach case will have ro be considered on its own facts.’

[137] Clarke ] and the majority of the Court of Appeal were of the opinion that
Bingham L) had conducted such a thorough examination of the Bank’s dealings
with BCCI that it was unrealistic to think that any further maretial of relevance
would emerge and that accordingly the question whether there was reasonable
evidence to support the plaintiffs’ case was to be determined on the basis of the
evidence referred to in the Bingham report. Mr Stadlen submitted that Clarke |
and the majority of the Court for Appeal were right to hold that that evidence
provided no support for an allegation that the Bank had acted dishonestly or in
bad faith or with knowledge of probable loss to depositors. I am unable to accept
that submission. Roth Clarke J and the majority of the Court of Appeal found
that by April 1990 the Bank knew that BCCl would probably collapse with
consequential loss to depositors and potential depositors in the absence of a
rescue package. Clarke ], referring to April 1990, said in his third judgment:

‘Bingham LJ concludes that he did not think that any informed reader of
the report could have failed to read it as seriously impugning the honesty
with which the group had been run. However, according to para 2.186, with
the possible exception of Mr Beverly, no one did. Indeed in para 2.187
Bingham 1] concludes that in April 1990 and for a number of months
afterwards the Governors, the Board of Banking Supervision, Mr Quinn and
Mr Barnes were unaware of the serious doubts thrown by Price Waterhouse
on the integrity of the Bank’s most senior management. Sir Patrick submits
that that conclusion is incredible. He submits that senior representatives of the
Bank must have appreciated that that was the position. I see the force of that
submission, but, for present purposes, the question is not whether the Bank
appreciated that there had been fraud within BCCI but whether it suspected
that BCC1 would probably not be rescued and nevertheless dishonestly failed
to revoke its authorisation. It is plain that the Bank appreciated that in the
absence of remedial steps BCCI would indeed probably collapse.’

And in the judgment of the majority of the Court of Appeal Hirst L] said ([2000]
2 WLR 15 at 99):

“The report of 18 April 199¢ was not therefore a totally unheralded shock

b

c

f

for the Bank. Nevertheless it is highly significant as marking a dare afier h

which it would be impaossible, in our judgment, to contend that there was no
arguable case that the Bank was aware of a very serious and very immediate
threat to depositors of B.C.C.I. S.A. At this point, therefore, the prospect of
a rescue operation being promoted by the Abu Dhabi ruling house, and the

Bank's perception of the various possible outcomes, assumes central j

importance.”
And (at 101):

‘Throughout the preceding four sections we have adopted the same
approach as that taken by the judge, and asked ourselves whether the
plaintiffs have an arguable case that the Bank actually foresaw B.C.C.L's

[<n]
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imminent collapse at each relevant stage. We have agreed with the judge’s
conclusion that all the evidence indicates that up to April 1990 it did not, and
that thereafter it did, but properly relied on the prospect of 2 rescue. That is
sufficient to dispose of the case in the Bank’s favour.’

[138]) In my opinion the Bank cannot validly contend that on the documentary
evidence available to them the plaintiffs have no real prospect of succeeding in
establishing that the Bank knowingly and in a dcliberate way abused its statutory
powersin failing 1o revoke BCCI's licence after it had been granted. A memorandum
dated 19 October 1983 from an official in the Bank's banking supervision division
to a number of senior officials of the Bank states:

"This note reviews our approach to the supervision of BCCl, arguing that
our present approach fails to satisfy the requirements of the Banking Act and
recommending that we should press BCCI for local incorporation of UK
operations ... However, these problems are less serious than the presemt
deficiencies in our supervisory approach in the light of the Banking Act's
requirements, The problem with regard to the Section 36 contraventions is
more difficult, particularly with regard to the branches of BCCI SA, to which
there seems no practicable alrernative to turning a blind eye.’

And in a note of a meeting of Bank officials dated 17 December 1985, after a team
from the Bank had visited the BCCI offices in Leadenhall Street, the following
comment by an official is noted:

“There is no doubt in my mind that BCCI has centralised its management,
control and operations in the City. This is a UK-based bank, with its White
House encompassing two buildings fronting Leadenhal! Street and three at
the rear. There is absolutely no way that we should continue the pretence
that Luxembourg are the prime supervisors. Luxembourg is prehistoric;
Grand Cayman is a tax haven; and it is the Bank of England who are the
lender of last resort. If UK incorporation of the UK branch network means the
movement of the Treasury Support Organisation from London to Abu Dhabi,
the Bank must encourage Abedi afl the way. This surely is the only route to
effective supervision.’

[139] 1 observed in my speech after the earlier hearing that [ considered that,
in the context of misfeasance, 'in bad faith' is a preferable term to ‘dishonesty’ (see
{2000] 3 AIl ER 1 at 41-42,[2000] 2 WLR 1220 at 1266). In relation to the element
of bad faith the plaintiffs plead in para 37 of the particulars of claim that the Bank’s
motives set out in that paragraph constitute bad faith. Lord Neill of Bladen QC,
for the plaintiffs, submitted that an inference can be drawn from a number of the
Bank's documents that it was reluctant to face up to the difficulties and responsibilities
involved in an adequate supervision of BCCI and that it placed its own interests
before the discharge of its duty to protect depositors and that this constituted bad
faith on its part. It is relevant to emphasise that this is the case made by the
plaintiffs. They do not make the case that the officials of the Bank were dishonest,
in the sense that they acted improperly for their own financial gain. Therefore 1
consider, with respect, that the point that it is inherently improbable that in the
absence of some financial incentive bank officials would act dishonestly does not
assist the Bank's case.

[142] Lord Neill referred (inter alia) to a letter dated 8 April 1987 from a senior
official of the Bank to a senior official of the Commissariat au Controle des Banques
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in Luxembourg written after the Bank had been informed that it was no longer
possible for Luxembourg to carry out the consolidated supervisory role which it
had accepted in the last few years. In the letter the official said:

“The precise formulation set out in your letter poses a patticular problem
for us. This is that having decided not to take a leading supervisory role, we
believe that the incorporation of the 45 UK branches here, combined with
the presence in London of a large part of BCCI's overall administration, is
likely to draw us in practice into the position of lead supervisor which we
seek to avoid. In those circumstances, our ability to do the job effectively
would be even more restricted than if we had assumed the role officially
from the outset. In any case we are not at all certain that we would feel able
to grant a licence by applying the criteria under the UK Banking Act, toany ¢
part of the operation at this stage. This is because we have to be satisfied
under our new legislation not only that an institution will be prudently run
but that it will be run with integrity—and our experience with BCCl in the
past make such a judgment difficult.”

[141] In respect of the need for the plaintiffs to show material to support their d
allegation that the Bank knew of probable loss to depositors or was reckless as to
whether there would be loss to depositors, Lord Neill referred to certain
paragraphs in the affidavit of a senior Bank official sworn in July 1991 in support
of the Bank’s petition to wind up BCCI. The official stated:

‘20. The Bank is seriously concerned that BCCI has been managed and
may still be being managed in a dishonest and fraudulent manner. The Bank
is and continues to be concerned that the true financial position of BCCI has
been and continues to be concealed by BCCI from the Bank and other
regulatory authorities which are part of the “college”. It appears from the
Price Waterhouse report that the accounting records have completely failed  §
and continue to fail to meet the standards required of institutions authorised
under the Banking Act. It further appears that there is no proper or adequate
system or controls for managing the business of BCCI. The management of
BCCI have acted without integrity and with a lack of skill. Notwithstanding
the fact that it might be said of some of the senior managers that they were
not directly involved in the fraudulent activity described in the Price
Waterhouse report, management have as a whole been involved in keeping
that activity and its consequences concealed from the Bank and other
regulatory authorities. As a result of the information provided to it, the
Bank has no trust or confidence in the senior management of BCCI which is
essential to the relationship between the regulator and the regulated bank. h
21. As a supervisor of BCCI the Bank is concerned that the interest of
depositors will be jeopardised if the affairs of BCCl are left in the hands of its
managers and it has formed the view that the interest of depositors will be
best served by the winding-up of BCCL. In these circumstances the Bank
believes that it would be just and equitable to wind up BCCI ... i
24. Tn April 1990 it became apparent that BCCl had a substantial portfolio
of US $4 billion of problem loans. In the 1989 year-end accounts substantial
provisions were fitst raised against a US$4 billien portfolio of problem loans
in the Group, many of which were booked in BCCIL. On 22 May 1991 a
financial support arrangement was entered into by BCCI whereby these
problem toans were transferred to new companies which were either owned
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directly by the Government of Abu Dhabi, or if not, largel
the G'ovemment of Abu Dhabi. In return for the loe;n as%et{ ggg??;ii?vgg
promissory notes in US$ and UAE Dhirams equivalent in face value to US$3,061
mllhgn. However, from the report it appears that the loan assets cal; be
reasmglju:d to BCClin the event of any breach of warranty that the loan assets
dq not involve any activity which is criminal or illegal and which, if revealed
b might be expected to damage the international reputation of the Abu Dhabi
Government. At a meeting held on 5 October 1990 the Abu Dhabi
Government said that if fraud was detected there could be a serious problem
abopt the continuation of the support of the Abu Dhabi Government
Whilst t.he Abu Dhabi Government has said that it has no present intention
. to reassign the loan assets, there must be a risk that it will do so. Ifit does
the problem portfolio will revert to BCCY In July 1991 the Abu Dhabi
Gover{lrpent indicated to Price Waterhouse that it was not prepared to
commit 1tself-to providing further funds for BCCI to mje]et all its habilities
on an unqualified basis. Given the present uncertainty surrounding BCCI'
Lla?}lhtles l(; is fair to conclude that there is no real prospect of sufﬁciegnt fund:
d ‘ :;li?,%r :}a e available within such time as the relevant regulators might

(142} Lord Neill submitted that the concems of the Bank set out in paras 20
and 21 had been known to the Bank for a number of years, as evidenceg by th
letter dated 8 April 1987 to the official in Luxembourg in which the senior of¥i i i

e f’f the ‘Ban'k stated that the Bank had to be satisfied that BCCJ would be run “filt;
integrity, and our experiences with BCCI in the past make such a judgment
difficult’. Lord Neill also referred to a memorandum to the govenuj)rs %Tpt}?e
Bank datf:d 15 July 1983 from a senior official of the Bank in which he said th
the Bank’s officials had become increasingly concerned about the ineffectiven .

f of the present arrangements for the overall supervision of BCCI and that -‘i‘SS
.:attacheo.l a note setting out possible ways of dealing with “what has now bf:mm]e
in our view, an unacceptable position’. The note, which was headed "WHY HA?
BCCI BECQMEA PROBLEM? WHY IS ACTION NOW URGENTLY REQUIRED?Y"
stated tha.t it was clear that the principal place of BCCI was not Luxenboury but
was, administratively, the United Kingdom and that being so, and in the lig?\t of

g the Luxembourg authorities” admission that thei resources were no longer up to

the task of supervising BCCI's operations, the Ba in'

' nk was in ‘a vulnerable position’
Thc_a notelfurther state.d t}}at the Bank’s knowledge of the activities of BéJCI in(:ge.
-Umt.ed Kingdom 3I.ld its limited knowledge of the BCC! group as a whole did not
inspire confidence in the soundness of BCCl's worldwide operations. The note

h went on to state:

As noted, the present arrangements are wholly unsatisfacr{iry and it is not
thef‘eforc‘ considered an option to sit back and do nothing. This leaves two
basic choices:-—(a) to try to have BCCI closed down, either worldwide or { t
the UK region; (b) to arrange for its supervision on a satisfactory basis.’ e

Lord Neill further referred to a paper of the Board of Banki isi

3 September 1987 which stateg tI;nat at their last me:tlillll{éntghi;Plt:;:llsgnr:::::il
concern about whether the UK depositors with BCCI SA were recetving atf:e uate
protection from the supervisory regime in place, orin prospect. The board gsked
whether the UK depositors might not be better protected if BCCI were onl
permitted to take deposits in the UK via a UK subsidiary. They questionec)i(
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whether the formation of such a subsidiary would increase the ‘moral hazard’ of
the UK supervisors in relation to the whole BCCI group and whether, even if it
did, the interests of the UK depositors should not be paramount. The paper went
on to state that the cause of the concern did not stem from any obvious weakness
in the BCCI group. The concern was rather one of scepticism towards a large,
shadowy and swift-growing bank with no natural geographic base. The paper

then stated: b

“The BCCI group is frequently subject to rumours which suggest that it or
its clients operate at the margin of legality. Many observers accordingly h.ave
developed a gut feeling thar the bank might suddenly run into serious
difficulties without warning. The fact that so much of the group’s business
is booked in centres where supervision is less professional, particularly in
relation to the type of business which BCCI undertakes, makes the absence
of warning all the more likely.’

Lord Neill submitted that in July 1983, in September 1987 and in April 1990 the
Rank took no steps to arrange for supervision of BCCI on a satisfactory basis but

was reckless as to the serious risk of loss to depositors. d

[143] There are passages in the documents which support the Bank's case tha‘lt
whilst, prior to April 1990, it had concemns about the soundness of BCCF's
operations, none the less it recognised that its overriding duty was to protect the
interests of depositors and that its decisions and its conduct towards BCCI were
intended to discharge that duty, so that the allegation of bad faith on its part
cannot be established. Thus in the note sent to the governors of the Bank dated
15 July 1983 its author states;

“The closure route could only be pursued if it could be shown, with
teasonable certainty, that the Group's operations were fundamentallyz
unsound; and that continued existence posed a greater threat to depositors
money than a winding up. Without a very wide ranging investigation and
the fullest co-operation of other supervisory authorities it would not be
possible 1o state, categorically, that the Group’s aperations are unsound to
the extent of endangering depositors.”

But at this stage in the proceedings a court is not concerned to try to assess whic}l
side will probably succeed if there is 2 tral: the question is whether there. is
material which shows that there are issues which should be investigated at a trial,
and in my opinion the material does show this. .
[144] As regards the prospect from April 1990 onwards of a rescue oPeratmn
by the Abu Dhabi government | would not take the view that the plaintiffs have
no real prospect of establishing that the Bank knew that it was prol?ablf:, or was
reckless as to the probability, that that government, notwithstanding its sfz?rfed
willingness to rescue BCCI, would not commit itself fully to meect all its liabilities
as more information became available as to the extent of its liabilities and as to
the dishonesty of its managers. In differing from the opinion of Clarke J and the '
majority of the Court of Appeal that the plaintiffs have no real prospect (?f i
success, | take into account two further considerations. Qune is that I think tha-t it
is reasonably possible that further material may become available to the plainuﬂ_"s
before trial, and I am in respectful agreement with the view of Auld L] of his
judgment:
‘In addition to the different function of Bingham L.J.’s inquiry from the
more focused issues for determinarion in this litigation, there are several

HL Three Rivers DC v Bank of England (Lord Hutton) 563

obvious disadvantages of his procedure when compared with the court's
process for determnining the truth of the matter and its legal significance. His
Was not a statutory inquiry, so he had no power to compel the attendance of
wilnesses or require the production of documents; he heard the evidence of
some, but not all, relevant and important players in the story; there was no
counsel to the inguiry and no opportunity for adversarial discovery,
interrogation or cross-examination of witnesses; and, as I have said, he
acknowledged that most of his criticisms and a number of his factual
conclusions were challenged, the validity of such challenges not capable of
being tested on appeal. In the circumstances, I am of the view that Clarke J.
was not entitled ... to conclude, as he did, that all the available material
evidence on those questions had been gathered in. Given the greater
generality of the questions in the Bingham inquiry, the limitations of it as a
fact-finding exercise when compared with litigation, his acknowledgement
of a number of challenges to some of his factual conclusions and the
emergence of additional material since the inquiry indicating the Bank’s state
of knowledge as to the Gokal unrecorded loans, I can see no basis far
Clarke ].’s confidence in this extraotdinary and complex case for concluding
that Bingham LJ. had seen and fully tested all the material evidence available
or likely to become available on the issues confronting the court in this case.’
(See [2000] 2 WLR 15 at 180)

[145] Secondly, I consider that the materal already available to the plaintiffs
provides reasonable grounds for thinking that they may be able to advance their
case by the cross-examination of the Bank’s officials,

[146) In the McDonald’s Corp case Neill LJ recognised that the prospect of
evidence emerging on cross-examination was a matter to be taken into
consideration. Mr Stadlen relied on the Judgment of Chadwick L] in farvis v
Hampshire CC [2000] 2 FCR 310 at 338 where he said:

"... it is an abuse of the process of the court to make allegations of
[dishonesty and deliberate abuse of power] in circumstances in which they
cannot be supported by particulars; no less so when they are inconsistent
with the substantial documentary material which is available. It is not
enough to assert, as counsel for the claimant did assert before us, that—if the
matter were allowed to go to trial—something might emerge through
cross-examination. That is not a proper basis on which to make allegations
of dishonesty. The judge was right to strike out those allegations.’

{147] But the assessment whether it is reasonable to rake the view that
evidence may emerge in cross-examination depends on the particular facts of the
case. In farvis’ case it was clear that the allegations were groundless and could not
be given any substance by the cross-examination of the defendant’s witnesses.
But in the present case, where there is an arguable case that the Bank had
increasing concern about BCCI for a number of years prior to April 1990 and
knew from April 1990 onwards of the imminent collapse of BCC} unless there
was a rescue, I think that justice requires that the plaintiffs, after discovery and
interrogation, should have the opportunity to cross-examine the Bank's
witnesses as to their concerns before 1990 and as to their belief from April 1990
onwards that there would be a rescue operation.

[148] The fact that a plaintiff does not have direct evidence as ta the helief or
foresight or motives of the defendant is not it itself  reason 1o strile o the
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action. In Taylor v Midland Bank Trust Co Ltd [1999] CA Trahscript 1200 the plaintiff
alleged dishonest breach of trust and the defendant applied for the dismissal of the
claim without rial under r 24.2(a)(i). Upholding the decision of Cammwath ] to
dismiss the application, Buxton L] stated:

‘YCounsel for the defendant] appeared at one stage to argue that the case
must be made good by direct evidence, and could not rely, as it does, on
inference. If that was the submission, 1 cannot agree with it. Where the
motives or knowledge of a party is in issue, it may often be necessary to rely
on inference rather than direct statements or admissions by that party.
There is nothing objectionable in principle in that, however much an
inference may be less cogent than an admission. Nor is it right that, in
drawing inferences, a court can only infer this form of dishonesty if the
primary evidence admits of no other explanation. That puts the test too high.
The process of reasoning should be constrained only by the court's
appreciation of the seriousness of the charge and the substantiality of the
evidence therefore necessary to make it good.’

[149] In their judgment the majority of the Court of Appeal stated:

"Were officials of the Bank to give evidence which was fully tested by
cross-examination in the adversarial process of a trial, it is not merely
possible, but even likely, that a clearer and somewhat different picture would
emerge as to the Bank's corporate state of mind from time to time, as
constituted by the states of mind of a small number of its responsible officials.
But we would agree that there is no realistic possibility that the picture which
emerped would be fundamentally different. In that respect the Bingham repott
is, despite its relatively informal status, an invaluable aid to distinguishing
between what is a practical possibility and what is fanciful or inconceivable.’
(See [200032 WLR 15 at 91.)

[ am in full agreement with the first sentence of that passage, but { am, with respect,
unable 10 agree with the last two sentences and 1 do not share the majority’s
confidence that though in cross-cxamination it is likely that a somewhat different
picture would emerge, there is no realistic possibility that a fundamentally different
picture would emerge.

[150] The Bank’s applicarion has been to strike out the entire action. The Bank’s
case that the plaintiffs have no reasonable prospect of success can be more
strongly advanced in respect of the allegations relating to the earlier part of the
history of the Bank’s dealings with BCCL. But having regard to the extent to
which the allegations in respect of the entire period from 1979 to 1991 are
interwoven and interrelated I consider that it would not be appropriate to
consider striking out certain parts of the claim and that the entire action should
be permitted to proceed to trial.

[151] Because of the large number of documents which were referred to by
counsel and the detailed and lengthy submissions which were advanced to the
House 1 have thought it right to state my views at much greater length than is
usual when an appellate court considers a strike-out application, particularly
when the appellate court decides that the action should proceed to trial. Butl
wish to state my agreement with the observation of my noble and learned friend
Lord Steyn as to the duty of the trial judge in para [8] of his speech. The judge
will have to decide the case after the examination and cross-examination of
witnesses on the evidence which he hears and he should not be influenced by any

b

[

d

e

f

g

i

HL Three Rivers DC v Bank of England {Lord Hobhouse) 565

parts of the speeches of the House in this hearing which may appear to express
any opinion on the facts of the case,

{152] Accordingly, for the reasons which I have given I would allow this
appeal. I would dismiss the Bank’s cross-appeal for the reasons given by my noble
and learned friend Lord Hope and I would make the order proposed by him.

LORD HOBHOUSE OF WOODBOROUGH. My Lords,

[253] It has been estimnated that the trial of this action will occupy a whote
year; | sincerely hope that this is too pessimistic. But, on any view, the
continuation of the action will involve the application of very substantial
resources both at the trial and in preparation for it by both of the parties and the
system of justice. The volume of paper, forensic and evidential, is already
formidable and the events which will have to be trawled over extend over some
15 years. The investigation of those events gave rise to a repart (Inguiry inte the
Supervision of the Bank of Credit and Commerce International (HC Paper 198 (1992-93)))
(the Bingham report) which runs to 218 printed pages together with eight
volumes of (unpublished) appendices recounting the history in greater detail, It
was thus understandable that it should have been thought right to examine
whether such a trial and such proceedings were really appropriate and necessary
in order to determine the just outcome to the parties’ dispute, Indeed, under Pt 1
of the Civil Procedure Rules 1998, SI 1998/3132, now in force it is the overriding
objective, and the duty of the courts and the parties, thar cases should be dealt
with justly and that this includes dealing with cases in a proportionate mannetr,
cxpeditiously and fairly, without undue expense and by allotting only an
appropriate share of the court's resources while taking into account the need to
allot resources to other cases. This represents an important shift in judicial
philosophy from the traditional philosophy that previously dominated the
administration of justice. Unless a party’s conduct could be criticised as abusive
or vexatious, the party was treated as having a right to his day in court in the sense
of proceeding to a full trial after having fully exhausted the interlocutory pre-trial
procedures.

[154] There were limited exceptions to this traditional approach. One was
the RSC Ord 14 procedure for summary judgment. This was not a procedure for
an informal trial; it was a procedure for enabling judgment to be entered for the
plaintiff where there was no issue to be tried, in the words of the rule, no ‘issue
or question in dispute which ought to be tried’ or ‘other reason’ why there ought
to be a trial. It was to avoid delaying ractics on the part of a defendant and ensable
speedy judgment to be given for the plaintiff where that was appropriate and just
notwithstanding that the defendant asserted that he had a defence. One of the
court’s powers under Ord 14 was to order the defendant to pay money into coutt
asa condition of being permitted to defend. Order 14 was available to the plaintiff
alone; there was no equivalent procedure for summary judgment in favour of the
defendant. This procedure was not the same as the striking out jurisdiction
which had two aspects. One was the striking out of a party's pleading (or part of

i it} because the conduct of the party was objectionable, ie abusive or vexatious.

For this purpose evidence was relevant and admissible. The other was the
demurrer procedure which had completely different origins and served a different
purpose. It derived from the formal distinction between law and fact. It provided
a mechanism for testing the propositions of law upon which the party (plaintiff
or defendant) was relying; it was decided upon the pleadings alone and no
evidence was admissible. The court could in its discretion deal with the issue of
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law as a matter of striking out, or by directing the trial of a preliminary point
of law, or by directing that the decision of the point of law should be left over to
the full trial. In principle, though not always in practice, the striking out
procedure should be used only where the point of law was not reasonably
arguable. Warnings against the inappropriate use of the striking out procedure
1o decide arguable points of law were given by Lord Templeman and Locd

Mackay of Clashfern in Williams & Humbert Lid v W & H Trade Marks (Jersey) Ltd

[1986] 1 All ER 129 at 139, 143, [1986] AC 368 at 435-436, 441; but the motive of
simplifying procedures and saving costs was applauded and may, in the end, show
that the procedure adopted was appropriate.

[155] Another exception in practice was the policy of the Commercial Court
to assist the expeditious and efficient determination of disputes of commercial
parties by adopting relatively informal procedures, usually at an early stage of the
case, to identify the real points at issue and, by deciding them, enable the dispute
to be resolved. Often this was an aspiration rather than a reality. Commercial
disputes often involve lengthy and costly investigations and trials which defeat
these aspirations. At times commercial litigation has been allowed to drift into
over elaborate and drawn-out procedures which overlook any other priority than
investigating every nook and cranny and ensuring that every angle receives the
full forensic exposure. In Ashmore v Corp of Lloyd’s [1992] 2 All BR 486 at 493,
[1992]1 WLR 446 at 453-454, Lord Templeman objected strenuously to the practice
of 1aking ‘every point conceivable and inconceivable without judgment and
discrimination’ and exhorted judges and appellate courts to control the conduct
of proceedings. Lord Roskill agreed with him saying:

“The Court of Appeal appear to have taken the view that the plaintiffs were
entitled of right to have their case tried 10 conclusion in such manner as they
thought fit and if necessary after all the evidence on both sides had been
adduced. With great respect, like my noble and learned friend, | emphatically
disagree. In the Commercial Court and indeed in any trial court it is the trial
judge who has control of the proceedings. [tis part of his duty to identify the
crucial issues and to see they are tried as expeditiously and as inexpensively
as possible ... Litigants are not entitled to the uncontrolled use of a trial
judge’s time. Other litigants await their turn.” (See{1992]2 Al ER 486 at 488,

[1992] | WLR 446 at 448.)

[156] There is always an exercise of judgment to be undertaken by the judge
whether the perceived short-cut will tumn out to have been beneficial and,
inevitably, in a proportion of cases expectations wili be confounded. Caution is
required. But it is simplistic to suppose that in complex litigation the exercise
should never be attempted. The volume of documentation and the complexity
of the issues raised on the pleadings should be the subject of eritical scrutiny and
should not without more deter the judge from considering whether it is really
necessary to commit the parties and the court to a lengthy trial and all the
preparatory steps which that will involve. Indeed it can be submitted with force
that those are just the sorts of case which most strongly cry out for the exclusion
of anything that is unnecessary for the achievement of a just cutcome for the
parties,

{1571 The present case illustrates these considerations. The commercial judge
was faced with an action dependent upon a cause of action of which the
parameters were not wholly certain and a statement of claim which may or may
not have disclosed a case sufficient in law to enable the plaintiffs to succeed.
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He ordered the trial of preliminary questions of law. He was clearly right to do
so even though the decision of those questions has led to appeals to your
Lordships’ House. However, difficulties then arose with the plaintiffs’ plead?n s
At eth level the plaintiffs have re-pleaded their case 1o accommodate the fregsl;
thinking about the elements of the tort of misfeasance in public office. Further
lhc‘com‘ls at each level have been called on to adjudicate upon lhe-pro oseci
revxscrfl pleading, your Lordships included. This has led to an unsatisfacto Pstate
of affairs. Any .fddlful pleader should be able to draft a pleading which suﬂi?;ently
makes the minimum allegations to support the legal definition of the tort and |
have detec?ed no lack of skill in the lawyers acting for either side in this litigation
The question then becomes whether the particulars given provide realistit;
support for the primary allegations. This has in turn led to a detailed examination
both in the courts below and before your Lordships of these allegations. [ will
have to comment upon the suitability of that course in your Lordships’ i—lousc
It was probably inevitable before the judge and may have been so before the-
Court ‘of Appeal where questions of leave to amend were also debated, It was
co;ppl'lcatcd in the Court of Appeal by the fact that Auld L[ did not agree with the
majority on the law. Before the judge and in the Court of Appeal the decision was
given on the basis of the RSC not the CPR,
[158] This leads me back to the CPR. As previously noted, CPR Pt 1 adopts a
Phllosophy similar to that enunciated in Ashmore's case. It ir: followed thr(fugh
into the new version of RSC Ord 14. It is CPR Pt 24. It authorises the court to
degde a claim (or a particular issue) without a trial. Unlike Ord 14, it applies to both
plaintiffs (claimants) and the defendants. It therefore can be used in cases such as
the present where the application for judgment without trial is being made by the
fieft_:ndant. The court may exercise the power where it considers thar the
claimant has no real prospect of succeeding on the claim’ and ‘there is no other
reason why the case or issue should be disposed of at a trial’. The concluding
phrase c.orrcspondS to the similar phrase used in RSC Ord 14, r.3(1) and has not
been rellet:.l upon in the present case. The important words are ‘no real prospect
of SI:ICCCEdlrIg'. It requires the judge to undertake an exercise of judgment. He must
decide whether to exercise the power to decide the case withour a trial and give
a summary judgment. It is a 'discretionary’ power, ie one where the choice
whether to exercise the power lies within the jurisdiction of the judge. Secondly
he must carry out the necessary exercise of assessing the prospects of success o’f
the relevant party. If he concludes that there is 'no real prospect’, he may decide
the case accordingly. I stress this aspect because in the course of argument
counsel referred to the relevant judgment of Clarke J as if he had made ‘findings’
of fa-ct. He did not do so. Under RSC Ord 14 as under CPR Pt 24, the judge is
making an assessment not conducting a trial or fact-finding exercise. Whilst it
must be remembered that the wood is composed of trees some of which may
need to be looked at individually, it is the assessment of the whole that is called
for. A measure of analysis may be necessary but the ‘bottom line’ is what ultimately

; matters. CPR Pt 24 includes provisions covering various ancillary matters, at what

stage the application can be made (r 24.4), the filing of evidence (r 24.5) and
suPPlementary powers of the court (r 24.6). The practice direction which was
originally appended (Practice Direction—The Summary Disposal of Claims)
filled out some of what is in the rules:

42 Wherea defe.ndant applies for judgment in his favour on the claimant’s
claim, the court will give that judgment if either: (1) the claimant has failed
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to show a case which, if unanswered, would entitle him to judgment, or (2) the
defendant has shown that the claim would be bound 1o be dismissed at trial.

4.3 Where it appears to the court possible thar a claim or defence may
succeed but improbable that it will do so, the court may make a conditional
order as described below.’

The criterion which the judge has to apply under CPR Pt 24 is not one of
probability; it is absence of reality. The majority in the Court of Appeal used the
phrases ‘no realistic possibility” and distinguished between a practical possibility
and 'what is fanciful or inconceivable’ ([2000] 2 WLR 15 at 91). Although used in
a slightly different context these phrases appropriately express the same idea.
CPR Pt 3 contains similar provisions in relation to the court’s case management
powers. These include explicit powers to strike out claims and defences on the
ground, among others, that the statement of case discloses no reasonable ground
for bringing or defending the claim.

1159] Before your Lordships it was accepted by counsel that this part of the
appeal should be decided under CPR Pt 24 applying the criterion ‘no real prospect
of success’. An exchange of correspondence has confirmed this. (A similar criterion
is also appropriate where there is an application for leave to amend to add a
new case.) Recent statements in the Court of Appeal concerning CPR Pt 24 bear

repetition:

“The words "no real prospect of succeeding” do not need any amplification,
they speak for themselves. The word “real” distinguishes fanciful prospects
of success or, as [counsel} submits, they direct the court to the need to see
whether there is a “realistic” as opposed to a "fanciful” prospect of success ...
It is important that a judge in appropriate cases should make use of the
powers contained in Pt 24. In doing so he or she gives effect to the overriding
objectives conrained in Pt1. It saves expense; it achieves expedition; it
avoids the court’s resources being used up on cases where this serves no
purpose and, 1 would add, generally, that it is in the interests of justice. Ifa
claimant has a case which is bound to fail, then itis in the claimant’s interests
to know as soon as possible that that is the position.” (See Swain v Hillman
[20017 1 All ER 91 at 92, 94 per Lord Woolf MR.)

“The CPR are a procedural code with the overriding objective of enabling
the court to deal with cases justly including saving expense and ensuring that
it is dealt with expeditiously and fairly. The court must seek to give effect 1o
the overriding objective when it exercises any power given to it or interprets
any rule. [ rake this into account when considering the application under
Part 24.2 ... [The language of Part 3.4] is very akin to that in the now extinct
RSC Ords 18 and 19 and under which this application was commenced (and
as good as succeeded) at the first hearing. This part includes “a claim which
raises an unwinnable case where continuance of the proceedings is withour
any possible benefit to the respondent and would waste resources on both
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sides™.” (See Sinclair v Chief Constable of West Yorkshire (2000] CA Transcript 2189
1

per Otton L), and see Harris v Bolt Burdon [2000] CPLR 9.)

There is no peint in allowing claims to proceed which have no real prospect of
success, certainly not in proceeding beyond the stage where their hopelessness
has clearly become apparent.

[160]) The difficulty in the application of the criterion used by CPR Pt 24 is that
it requires an assessment to be made in advance of a full trial as ro what the
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outcome of such a trial would be. The pre-trial procedures give the claimant an
opportunity to obtain additional evidence to support his case. The most obvious
of these is discovery of documents but there is also the weapon of requesting
particulars or interrogatories and the exchange of witness statements may
provide a party with additional important material, Therefore the courts have in
the present case recognised that they must have regard not only to the evidence
presentdy available to the plaintiffs but also to any realistic prospect that that
evidence would have been strengthened between now and the trial. Indeed, it
was the submission of Mr Stadlen QC, for the defendants, that Clarke ] h'ad
applied the right test when he said;

‘In my judgment the question in the instant case is whether the bank has
persuaded the court that the plaintiffs’ case is bound to fail on the material at
present available and rhat there is no reasonable possibility of evidence
becoming available to the plaintill, whether by further investigation
discovery, cross-examination or otherwise sufficiently to support their case
and to give it some prospect of success. If the bank discharges that burden
it will follow that the plaintiffs’ claim is bound to fail, in that event to allow
the action to proceed would serve no useful purpose. It would only involve
the expenditure of time and money—in this case a very great deal of both,
Neither party would have any legitimate interest in such expenditure
because it could not benefit either.’

It is possible that this test, in its reference to cross-examination, may be rather too
favourable to the plaintiffs. It is derived from what was said in relation to a plea of
justification by Neill L] in McDonald’s Corp v Steel [1995] 3 All ER 615, a defamacion
action. He included cross-examination no doubt because in a defamation action
although the burden of proving justification is upon the defendant, the publishel:
of the libel, it is normal for the plaintiff to call his evidence first; jL;sliﬁcation isa
defence. Where an allegation of dishonesty is being made as part of the cause of
action of the plaintiff, there is no reason why the rule should not apply that the
plaintiff must have a proper basis for making an allegation of dishonesty in his
pleading. The hope that something may turn up during the cross-examination of
a witness at the trial does not suffice. It is of course different if the admissible
material available discloses a reasonable prima facie case which the other part
will have to answer at the trial, Py
[161] The judge’s assessment has to start with the relevant party's pleaded
case but the enquiry does not end there. The allegations may be legally adequate
but may have no realistic chance of being proved. On the other hand, the
limitations in the allegations pleaded and any lack of particularisation may show
that the party’s case is hopeless. The tort of misfeasance in public office is a tort
which involves bad faith and in thatr sense dishonesty. It follows that to
substantiate his claim in this tort, first in his pleading and then at the trial, a
plaintiff must be able o allege and then prove this subjectively dishonest state.of
mind. The law quite rightly requires that questions of dishonesty be approached
more rigorously than other questions of fault. The burden of proof remains the
civil burden—the balance of probabilities—but the assessment of the evidence
has to take account of the seriousness of the allegations and, if that be the case
any unlikelihood that the person accused of dishonesty would have acted in that
way. Dishonesty is not 1o be inferred from evidence which is equally consistent
with mere negligence. At the pleading stage the party making the zllegation of
dishonesty has to be prepared 1o partictdarise it and, il he s tmable e do so, his
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allegation will be struck out. ‘The allegation must be made upon the basis of
evidence which will be admissible at the trial. This commonsense proposition has
recently been re-emphasised by the Court of Appeal in Medealf v Mardell (2001)
Times, 2 January, in which Peter Gibson L] said: "The material evidence must be
evidence which can be put before the court to make good the allegation.” Evidence
which cannot be used in court cannort be relied upon to justify the making of the
allegation of dishonesty. 1 mention this because it shows the principle to be applied &
and not because there is any suggestion in the present case that there is any
inadmissible material which would support allegations of dishonesty in the present
case. Itis normally to be assumed that a party’s pleaded case is the best case he can
make (or wishes to make). Therefore, in the present case, the particulars given
provide a true guide to the nature of the case being made by the plaintiffs
(claimants).

[162] I agree with my noble and leamed friend Lord Hope that in substance
Clarke ] asked himself the right questions and that, as he expressed it, he directed
himself correctly as to the relevance of the Bingham report. My noble and learned
friend and those who agree with him are, however, critical of the actual use made
by Clarke J and the majority of the Court of Appeal of the report. 1 consider that
with minor exceptions these criticisims are not fair to Clarke ] nor to Hirst and
Robert Walker 1)]. The relevant exercise was as ! have said earlier not one of
making findings of fact or comparable to a trial on admissible evidence. It was to
make a predictive assessment. 'T'o use the report as an aid was clearly appropriate
and proper. Further, as the plaintiffs themselves said, their pleading and its e
particularisation was substantially taken from the facts set out in the report. They
were using the report to plead their case: "With one principal exception, the
statement of claim is pleaded on the basis of the Bingham report’ (per Clarke J).
It was therefore not only permissible but also pertinent to compare their selection
from the history recounted in the report with the whole and the conclusions
drawn in the report. If the plaintiffs seek to infer bad faith which Bingham L]
declined to infer or even contradicted, is it realistic to suppose that a judge will
hereafier be persuaded 1o do sot The report is in reality at the present stage the
context in which the plaintiffs’ particulars must be read and their viability assessed.
The approach of Clarke ] was careful and fair to the plaintifls. He distinguishied
between the presently available material and that which might becorne available in 9

the future. He said:

‘Thave reached the firm conclusion that on the material available at present
the plaintiffs have no arguable case that the Bank dishonestly granted the
licence to BCCI or dishonestly failed to revoke the licence or authorisation h
in circumstances when it knew, believed or suspected that BCCI would
probably coflapse. There is nothing in the Bingham report or in the
documents which I have seen to support such a conclusion and there is much
to contradict it ... There is nothing in [the report] which gives reasonable
grounds for supposing that there might be other evidence which might in the
future support the plaintiffs’ case. In these circumstances [ accept
Mr Stadlen’s further submission that there is no realistic possibility of more
evidence becoming available, whether by further investigation, discovery,
cross-examination or otherwise, which might throw light upon the state of
mind of the Bank or any of its relevant officials during the period in which BCCI

was operating,’
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He therefore concluded that the plaintiff’s case would be bound to fail and h
he could see no justification for allowing the action to continye: “To do so wc:u?c;
beto require an enormous expenditure of time and money to no avail.’ For myselF,
I see no‘tbmg to criticise in this methodology or chain of reasoning. The cr}i{tie 1
matter is whether one agrees with his assessment of the inevitabil.iry of failuca
Were this appeal simply about whether Clarke ) had misdirected himself or a tn:i-
b improperly in some way in the exercise of his discretion, I would regard icte
Improper to allow the appeal. But that is not the manner in. which this ag eal llas
been argued. 'The defendants have accepted that your Lordships’ I-luusF::pshouIa;
re-assess the decision to dismiss the plaintiffs’ claim using CPR Pt 24 and it is t
that that I now turn atbeit with the apprehension that your Lordships may l'lnzwce)

becﬂ OVCI'HlﬂuCn 4 P 5 b { {h relevance o ]le
CEd b t]le [amtlﬂs ubmissions abou
c ] T f t!

The cause of action

: [:1613]. This was the subject of the carfier hearing and decision of your
-ordships ([2000] 3 All BR 1, [20007 2 WLR 1220). It is easy to forget that the
reason why the plaintiffs have to rely upon the tort of misfeasance in public off
is t?]aF they cannot allege that the defendants owed them a duty ofl::are lftl}'::
plaintiffs were able to rely upon the rort of negligence, their claim would i)e cas
o formulate and, whether or not it would ultimately succeed, would undmlbtedly
have to go to trial. Bur, in the present context, to formulate and sustain a clain};
e Inthe tort of misfeasance in public office is not straightforward, hience a need ¢
have regard to its constituents. ' °

[164] [nthe SPEEC}.]ES of your Lordships, in which ! Joined, delivered in May of
last year, th.e essential constituents of that tort were explained. ‘The tort is
exceptional in thar it is necessary to prove the requisite subjective state of mind
of the defendant in relation not only to his own conduct but also its effect on
others. Tha-t state of mind is one equivalent to dishonesty or bad faith and
kno‘wledgc includes both direct knowledge and what is sometimes called ‘blind
eye’ knowledge. (‘Blind eye’ knowiedge has since been discussed in different
contexts by your Lordships in Manifest Shipping Co Ltd v Uni-Polaris Shippin
Co Lid [2001) UKIHL/1, [2001] 1 All BR 743, [2001] 2 WLR 170 and Wh;'lc v Wh:'z§

g [2001) UKHL/9, [2001] 2 All BR 43, [2001] 1 W
referred 10 i e coverten [2001] LR 481) These features are

‘Itinvolves bad faith inasmuch as the public officer does
1 ' . not have an honest
fl?chef t}Tat his act is lawful ... [The nineteenth-century] decisions laid the
A rml;!;t‘:lat.lon of the modermn torg; they established the two different forms of
tability; and revealed the unifying element of conduct amounting to an
abuse of power accompanied by subjective bad faith.” (See {2000] 3 All ER 1
ar 8, [2000] 2 WLR 1220 at 123] per Lord Steyn.)

"My Lords, I consider that dishonesty is a necessary ingredient of the tort

fi am.i it .is clear from the authorities that in this context dishonesty means
acting in bad faith.” (See [2000] 3 AILER 1 at 41, [2000) 2 WLR 1220 at 1266
per Lord Hutton.)

“The official c.oncerned must be shown not to have had an honest belief
that he was acting lawfully ...’ (See [2000] 3 All ER | ar 44, [20001] 2 WLR
1220 at 1269 per Lord Hobhouse of Woodbarough) -
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“The policy underlying it is sound: reckless indifference to consequences is
as blameworthy as deliberarely seeking such consequences. It can therefore
now be regarded as settled law that an act performed in reckless indifference
as to the outcome is sufficient to ground the tort in its second form.” (See
[2000] 3 All ER 1 at 9, [2000] 2 WLR 1220 at 1232 per Lord Steyn.)

“The official does the act intentionally being aware that it risks directly
causing loss to the plaintiff or an identifiable class to which the plaintff
belongs and the official wilfully disregards thatrisk ... His recklessness arises
because he chooses wilfully to disregard that risk ... Subjective recklessness
comes into the formulation at the first and last stage because it is in law
tantamount to knowledge and therefore gives rise to the same liability ...
(See (2000] 3 All ER 1 ar 45, [2000] 2 WLR 1220 at 1270 per Lord Hobhouse.)

[165] Having carefully considered the submissions of the parties on both sides,

the material which has been placed before us, what further material may
reasonably be expected to become available to the plaintiffs before the time of the
trial and the judgments of the courts below, | have come to the conclusion that
the appeal should be dismissed. Like my noble and learned friend Lord Millett,
my assessment is that the plaintiffs’ claim does not have a real prospect of success.
The majority of your Lordships are, however, of a different view and would
allow the appeal and direct that the case proceed to a full trial on the alleged
liability in tort. Under these circumstances, whilst it is my duty to state what my
decision would have been and briefly give my reasons, it is inappropriate that
should say anything which will prejudge the conduct or outcome of that trial
when it occurs. The outcome will be a matter for the trial judge in the light of
the ruling which your Lordships have earlier given on the law, the evidence
adduced at the trial and the submissions of the parties. It is the trial judge who
will have to decide how the trial should be conducted and what findings of fact to
make. -
[166] To wrn now to the reasons for my assessment of the prospects of the
claim, I will structure what I say applying the law as stated last May and applying
it to the facts in two periods, first, that period ending with the grant of the licence
in June 1980, secondly, that from July 1980 to the collapse of BCCI in July 1991.
The plaintiffs” complaint in these two periods is different. In the first period it is
that the defendants wrongly licensed BCCI under s 3 of the Banking Act 1979
when they were forbidden by the statute from doing so. In the second period the
complaint is that the defendants failed to supervise BCCI as they were reguired
to do by the 1979 Act and its successor, the Banking Act 1987, and failed to
perform an obligation under those Acts to revoke the licence. I will take the law
as stated in my speech, not because it is materially different from what was said
by Lord Steyn, but hecause its analysis is unifying and therefore easier to apply in
the discussion of these two periods and was, indeed, the formularion primarily
relied upon by the plaintiffs.

[167] The commission of the tort has two stages. ‘The first is the act done by

the defendant. The act must be an unlawful act, not in the sense that it is itself j

tortious but int the sense that it is contrary to the law for the defendant to have
done what he did. In the case of a failure to act it must be a failure to do a specific
act which it was the legal obligation of the defendant to do and which was
therefore unlawful. In either case there must be unauthorised or forbidden
conduct. The conduct must be accompanied by either actual or subjectively
reckless, or ‘blind eye’, knowledge that it is unanthorised or forbidden. The second
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stage is that which relates to the defendants” appreciation of the consequences of
his conduct. This may arise from his purpose in doing what he did (my first 'limb’,
Lord Steyn’s first form of the tort) or from his appreciation that the plaintiff will
in the ordinary course be caused loss or his consciously and wilfully turning a
blind eye to the possibility of such loss (my second and third ‘limbs’, Lord Steyn’s
second form of the tort). Therefore, in making the assessment required by this
appeal, one must apply this two-stage test to the plaintiffs’ case for the two
periods.

The first period

(168] The 1979 Act introduced a system of licensing for deposit-takers which
was new. The task of the defendants was not easy since they were faced with
having to decide for the first time and within a relatively short time-scale whether
to grant or refuse a licence to a substantial number of institutions which were
already established businesses. The refusal of a licence would mean that the
institution could no longer accept deposits and would have to go out of business
(see s 1(1)). However, the defendants’ statutory obligation was clearly stated.
In s3(3)b) and Sch 2, PtII criteria are laid down which must be met unless
sub-s (5) applies. In any other case the defendants were forbidden from granting
the licence. The defendants purported to grant the licence under sub-s (5). For this
to apply, the principal place of business of the institution must be in a country
outside the United Kingdom and the supervisory authority in that country must have
informed the defendants that they are satisfied with respect to the management of
the institution and its overall financial soundness and the defendants must be
satisfied with the nature and scope of the supervision exercised by those
authorities. I consider that the plaintiffs clearly have a fully arguable case that these
criteria were not satisfied and that the officials acting for the defendants cannot
have believed that these criteria were satisfied. Therefore the plaintiffs have an
arguable case on the first stage of the legal test. The courts below were of the same
opinion and Mr Stadlen for the defendants only faintly argued the contrary.

[169] The plaintiffs failed in the courts below on the second stage. Clacke |
said:

‘Both BCCI SA and the group appeared to be profitable, the shareholders
appeared to be supportive and willing to supply more capital when asked,
the auditors were giving unqualified opinions on the accounts and the LBC
continued to give favourable opinions. [Bingham) also refers to the attimde
of the Bank of America, to which I shall return. In these circumstances, it
cannot fairly be said that at this stage the Bank suspected that BCCI would
probably collapse ... In all the circumstances 1 have reached the clear
conclusion that on the evidence available at present, either as referred to in
the Bingham Report or as contained in the documents to which [ have been
referred, the plaintiffs” case that the Bank knew, believed or suspected that if
it gave BCClI a licence it would probably collapse is bound to fail.”

‘I must say that, however critical one is of the Bank (and there is plenty of
scope for criticism), it seems to me to offend common sense to conclude that
before it licensed B.C.C.1 5.A. in 1980 it actually knew, believed or suspected
that if it licensed B.C.C.l. 5.A., B.C.C.L S.A. would (or even might)
subsequently collapse.’ {Cited [2000) 2 WLR 15 at 91-92.)

In the Court of Appeal ([2000] 2 WLR 15 at 92), the majority agreed that there was
no arguable case on foresight of loss. Auld 1) based his view on the application of a
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different view of the constituents of the tort, a view which has been held to be
wrong by your Lordships.

[170] It is not suggested that the defendants granted the licence with the
purpose of causing loss to any of the plaintiffs. The plaintiffs’ case is, rather, that
the officials consciously closed their eyes to what might be the consequences to
present and future depositors of granting and not refusing the licence. There is
no direct evidence to support this improbable allegation. The main evidence b
which is said to support the allegation is in part the self-evident proposition that
the officials probably had in mind that one of the main purposes of the regime
introduced by the 1979 Act was to protect depositors as is stated in the preamble
of that Act plus the proposition that if the safeguards in the Act were not observed
before granting a licence there must be a risk that depositors will not be
effectively protected; and partly that the officials had already learnt some very
disturbing facts about the conduct of the BCCI, for example, from the publicity
surrounding the withdrawal of the Bank of America. But there is no evidence to
support the appreciation of the officials of the risk they were running nor that,
having appreciated it, they wilfully chose to disregard it and hazard the
depositors. At the relevant time BCCI appeared to be a flourishing and successful, o
though to some extent controversial, institution with very many satisfied
depositors. The evidence both at the time and subsequently is that the officials
thought that they would look silly if they raised difficulties for the approval of
BCCI and that if they did they would not have been supported if challenged on
an appeal. The objective fact is that no depositor actually lost any money until
many years later after much else had happened, including the passing of a new
Act in 1987, Problems of proving legal causation will ebviously also arise.

[171] There is simply no evidence of any contemplation at this stage that
depositors with BCCI would lose their money. There is no evidence whatsoever,
nor any allegation, of any corruption of any official of the defendants, either at
this time or subsequently. "The evidence of the requisite subjective state of mindis f
not there and there is no reasonable basis for believing that it ever will be. The case
of the plaintiffs is in reality one in negligence supported by objective criteria and
this does not suflice for the tort upon which they have to rely. This is as 1 see it
an insuperable difficult for them on this part of the case.

The second period

(1721 Here the difficulties which the plaintiffs have ro overcome are more
fundamental. The foundation of the tort is that the relevant person has dene
something (in the positive or negative sense) which is contrary to the law.
The statutory pravisions upon which the plaintiffs rely are ones which give the
defendants powers in respect of licenced institutions. Their case is that they
constitute a statutory scheme which included a duty to supervise the deposit-taker
which the defendants failed to perform adequately. Their more specific case is that
the defendants failed to make use of the statutory power given to them unders 11
of the 1987 Act to revoke the authorisation of BCCI, or to exercise one ot more of
the lesser powers given by sections such as s 12 {restriction of authorisation} ot j
s 19 (directions) of that Act. The difficulty for the plaintiffs here is that they are
unable to sue in the tost of negligence and that the failures of the defendants
which they allege do not have the character of unlawfulness. They all involve the
exercise of discretions and judgment. There is no allegation which the plaintiffs
can make that the statute made it unlawful for the defendants not to take some

particular step at any given time.
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a th‘E l§3f] 'léhls ties in w1t_h the Plalntiﬂ‘s’ next difficulty. There is no evidence that
efendants and' their officials were doing anything other than their best to
handle the de\.'e]opmg situation in a responsible manner in accordance with th
Act. ’l"hf: officials may have been out of their depth. They may have been more
optimistic than was justified now that all the facts are known. But, particularl iE
the later stages, they were faced with a delicate situation where ptherc w " 4
b number gf conflicting interests to be taken into account and whereerc y
i\;;:n;::tlon :’VOlilld have caused BCCI to collapse without hope of rescue ::ﬂ
greater losses to its creditors than ultimate i
overlool.c the fact thar the defendants’ forbearance l;d]z'o(:}c]iui:i(i.tiol; ;S i;;)(f) wf
;ubstannal additional shareholder funds (how much theserere alrl:d wh:t
c appened to thcr?'l is apparently questioned). The situation developed over the
years. In the earlicr years, the problem was indiscipli i icipati
years A lem iscipline without the anticipation
2 .1rca;] of efault_. Later, that situation developed into one which included a
tg]: wing threat of failure, at first remote, finally grave and imminent. But in all
ese situations the defendants had to exercise judgment. The wrong step o
thvil\r part woult_:i only make things worse. In 1988 the ‘College’ was ccistitl:lteg
d snf ag international approach .adoptcd in which the defendants participated; the
efendants would have been irresponsible not to have done so. The plaintiffs
have sought to identify some four occasions when they submiit that the
defendants knew that they had grounds for exercising one or more of their
statutory powers and decided not to. Their inaction may be open to criticism. It
. can l?c argued that they should have acted differently but that is not the same as
;;gumg that they acted unlawfully and, naturally, there is no evidence that they
ke ew or even suspectf:d that they might be acting unlawfully. The plaintiffs wish
present a case of dishonesty but they have not got the material to justify the
allegation and have no realistic prospect of ever obtaining it. Instead, their case
seeks to proceed from the proposition that the defendants were under a statuto
g dutyto supervise BCCI 1o an allegation that the defendants were aware that th::-y
were not exercising effective supervision and thence to the allegation that it waz
unlawful for the defendants not to have exercised one or more of certain powers
given to them under the Act. This is a non sequitur. The powers Ijcmain
discretionary. It does not follow from the propasition that it would have been

lawfu} to exercise one or more 0{ [hOSC powers that not to exercise [he“l was
Xer

{174] The same applies to the second stage of the test. There is no evidence
that tl-{e defendants were setting out to cause anyone loss. In the earlier stages
thgy_dld not foresee the disaster that was to come. In the later stages the wgre
striving to avoid disaster and, if it proved not possible to avoid it, to lirﬂit the

h ]osscsl which would in that event inevitably be suffered. The officials had nothin
to gain. All the evidence is that they were doing their best. Once they realiseg
the scale of the problem with BCCI, they did not close their eyes to the
consequences of a failure; they attempted to avoid precipirating that collapse which
would cle.arly have been the consequence of the wrong kind of intervention

; One can illustrate the general point from the plaintiffs’ own pleading (Sch 5'
para 27(ii)): the decision not to revoke the full licence in October 1986 was taken’
because the officials concluded that ‘there appeared to be no immediate danger

to depaositors and it seemed unlikely that th i
Sh's heenes pamiob y ere were grounds for revoking BCCI

h[175'] The hearing before your Lordships has been concerned with whether
the plaintiffs have a real prospect of success in the action. On any view they face
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very serious difficulties in presenting and substantiating their case. The burden
of proofis upon them. The tort upon which they must rely is one which requires
the plaintiffs to prove serious allegations of actual bad faith—dishonesty—against
the officials. It is an abuse of process to make the allegations unless the plaintiffs
have material to support at least a prima facie case that the allegations are correct.
They do not have that material. For the action to be allowed to proceed on the
speculation, not backed up by any real expectation, that they may beforetrial find 4
evidence to support their allegations is vexatious. It is also contrary to the
procedural rules now in force. These rules are based upon sound principles of the
administration of justice. Doing justice includes bringing to a conclusion highly
expensive and long drawn-out litigation procedures, inevitably complex, which
have no real prospect of success. The real grievance of the actual plaintiffs is that
they believe that the law ought 1o allow actions in negligence against regulators €
but they accept through their counsel that it does not. I would dismiss the appeal.

LORD MILLETT. My Lords,

[176] The Bank of Credit and Commerce International SA (BCCI) was
incorporated under the laws of Luxembourgand obtained a banking licence from ¢
the Luxembourg Banking Commission (the LBC) in 1972. In the years which
followed it carried on a worldwide business as a bank and deposit-taking institution.
Shortly after it received the licence from the LBC it established an office in
London which eventually became its principal place of business. By 1979 it had
45 branches in the United Kingdom through which it offered a full range of
banking services to members of the public. €

(177} The Banking Act 1979 came into force in October 1979. That Act made
the Bank of Bngland (the Bank) formally responsible for supervising banks and
other deposit-taking institutions in the United Kingdom and conferred wide
regulatory powers upon the Bank to enable it to discharge its functions. For the
first time authorisation was required for a banking or deposit-taking business to  f
be carried on in the United Kingdom. The 1979 Act applied to companies like
BCCI which was already carrying on an existing business in the United Kingdom
as well as to those which wished to commence business here.

(178] In 1980 the Bank granted BCCl a licence to accept deposits. Withholding
the licence would have compelled the closure of BCC's business in the United
Kingdom (and in all likelihood elsewhere), with virtually certain loss to
depositors. In granting the licence the Bank relied on the judgment of the LBC
and made no independent judgment of its own whether the statutory criteria for
authorisation were satisfied. It was not entitled to do this because BCCI’s principal
place of business was in the United Kingdom. Thereafter BCCI continued to carry
on business in the United Kingdom and elsewhere for a further 11 years before it
was closed down in July 1991 by regulatory action taken by the Bank. Depositors,
most of whom must have become depositors or increased their deposits after
1980, have suffered substantial losses. They blame the Bank for its supervisory
failures and seek to hold it responsible for their losses. They believe that the Bank
was grossly negligent in granting the licence in the first place and in failing to {
revoke it or take other regulatory action long before it did.

[179] Unfortunately for the depositors, a regulatory authority cannot be held
liable in English law for negligence, however gross, in the exercise of its
supervisory functions. So the depositors have been forced to base their claim on
a very different cause of action. They allege that the Bank has been guilty of
misfeasanee in public olfice. "This is an intentional tort. Tr involves deliberate or
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reckless. wror.lgdoing. It cannot be committed negligently or inadvertentl
Accordmg_ly, it is not enough for the depositors to establish negligence, or cve)l:
gross negltgence, on the part of the Bank. They must establish some in'tcnticmal
or reckless impropriety. As your Lordships ruled unanimously at an earlier stage
of these proceedings ({2000] 3 All ER 1, [2000] 2 WLR 1220}, and in the absen%e
of what has been described as ‘targeted malice’ (which is not alleged), the tort has
b two clements. In the present case the depositors must prove: (i) nor,merel that
the Bank acted unlawfully, that is to say in excess of its powers or for an im );0 er
purpose, but that it did so knowingly (or recklessly not caring whether it h[:\d Ehe
necessary power or not); and (ii) that the Bank kinew that its actions would probabl
:z:lisoe 1())sss to ;!epos;tors {or wasbreck]essly indifferent to the consequences of itz
ns). Such conduct in a publi ial i i
C sty i gual. c official is grossly improper and equates to
[186] Seen in this light, the depositors’ case is a most implausible one. A bank
}'egulator has a very difficult task and one which may call for an ex;:rcisc of
Jllndgment of some nicety, since it must seek to protect future depositors against the
tisk of loss without sacrificing the interests of existing depositors. No responsible
d _reglrllator would contemplate closing down a bank or other dEPosil:-takin
ms:tu"ution (or taking other action which risked a run on it) with inevitable loss tg
existing depositors unless there was no alternative, ie unless it considered that
f:oilapsc was virtually inevitable. A regulator’s task has often to be performed on
mcornpiete information and is highly judgmental. Even an action based on
negligence would face formidable difficulties. But it is scarcely credible that
unless corrupt, public officials should have been guilty of intentional wrongdoin l
or have been indiflerent to the consequences of their actions to the very gen lE
they were supposed to protect. It is not beyond the bounds of possibiﬁry pof
course, but in the absence of any incentive to act in this way it is in the hi h'e t
degree unlikely. Certainly such conduct cannot lightly be inferred. e
f [181] But the present case goes far beyond this. The Bank was formall
concerned with the supervision of BCCI for more than 11 years (and informally
for a ﬁ.lrt.he.r eight years) and the supervisory attentdion which it paid to BCCyI
during thfs time was very great. The depositors are alleging deliberate or reckless
wn?ng'domg on the part of a large number of officials at different levels of
seniority over a long period. This would involve wholesale wrongdoing on a
spcctacul?r .scale in the public service. Absent any plausible motive f0§ such
conduct. it is an extravagant allegation. It will require evidence of the most
compelhng kind to establish. As Lord Nicholls of Birkenhead observed in Re H
(minors) (sexual abuse: standard of proof) (199611 AILER 1 at 17, (19961 AC 563 at 586:

h

“The more improbable the event, the stronger must be the evidence thar it
did occur before, on the balance of probability, its occurrence will‘ be
established. Ungoed-Thomas] expressed this neatly in Re bcﬂow's Will
Trusts, Lloyds Bank Ltd v Institute of Cancer Research [1964] 1 All ER 771 at 773
. |;191¢154] 1 WLR 451 at 455: “The more serious the allegation, the more cogcnt'
i 5] L Se{g\;fggﬁ:fgmred to overcome the unlikelihood of what is alleged and

In the absence of evidence to support the allegation, it would be an abuse of
process to make it. Itis not at all surprising that the depositors have striven hard
to avoid pleading any such case until they were compelled to do so, preferri

instead to argue that it was not necessary. + preering
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[182] In describing the depositors’ case as ‘implausible’“or “scarcely credible’, I
should not be taken as making any assumptions about the integtity of the Bank
and its officials or as departing from the proper judicial stance of neutrality and
impartiality. 1 do not take the view that the Bank can do no wrong or that public
officials are incapable of acting in bad faith. But we are called upon to evaluate
the action’s prospects of success, and that exercise involves an impartial
consideration of the inherent plausibility of the allegations and the strength ofthe
evidence needed to establish them. The scales of justice must be evenly balanced
at the commencement of such an operation; but they should not be incapable of
movement while the operation is being undertaken. It is not unfair to observe
that, in the absence of some financial or other incentive, a charge of dishonesty
against professional men and public officials is possible but inherently improbable.

'THE PLEADINGS: DEMURRER

[183] Having read and re-read the pleadings, | remain of opinion that they are
demurrable and could be struck out on this ground. The rules which govern both
pleading and proving a case of fraud are very strict. In Jonesco v Beard [1930] AC
298 at 300, [1930] All ER Rep 483 at 484 Lord Buckmaster, with whom the ather d
members of the House concurred, said:

‘It has long been the serded practice of the Court that the proper method
of impeaching a completed judgment on the ground of fraud is by action in
which, as in any ether action based on fraud, the particulars of the [fratied nrust be
exactly given and the allegation established by the strict proof such a charge requires.” ¢
(My emphasis.)

{184] Tt is well established that fraud or dishonesty {and the same must go for
the present tort) must be distinctly alleged and as distinctly proved, that it must
be sufficiently particularised; and that it is not sufficiently particularised if the
facts pleaded are consistent with innocence: see Kerr on the Law of Fraud and f
Mistake (7th edn, 1952) p 644, Davy v Garrett (1878} 7 Ch D 473 at 489, Bullivant v
A-G for Victoria [1901]1 AC 196, (1900-3] Al ER Rep 812, Armitage v Nurse {1997)
2 All BR 705 at 715, [1998] Ch 241 at 256. This means that a plaintiff who alleges
dishonesty niust plead the facts, matters and circumstances relied on to show that
the defendant was dishonest and not merely negligent, and that facts, matters and
circumstances which are consistent with negligence do not do so.

[185] It is important to appreciate that there are two principles in play.
The first is a matter of pleading. The function of pleadings is to give the party
opposite sufficient notice of the case which is being made against him. If the
pleader means ‘dishonestly’ or fraudulently’, it may not be enough to say “wilfully’
or ‘recklessly’. Such language is equivocal. A similar requirement applies, in my
opinion, in a case like the present, but the requirement is satisfied by the present
pleadings. It is perfectly clear that the depositors are alleging an intentional tort.

[186] The second principle, which is quite distinct, is that an allegation of fraud
or dishonesty must be sufficiently particularised, and that particulars of facts which
are consistent with honesty are not sufficient. This is only partly a matter of j
pleading. Itis also a matter of substance. As] have said, the defendant is entitled
to know the case he has to meet. But since dishonesty is usually a matter of
inference from primary facts, this involves knowing not only that he is alleged to
have acted dishonestly, but also the primary facts which will be relied upon at
trial to justify the inference. At trial the court will not normally allow proof of
primary facts which have not been pleaded, and will not do so in a case of fraud.
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It is not open to the court to infer dishonesty from facts which have not been
pleaded, or from facts which have been pleaded but are consistent with honesty.
There must be some fact which tilts the balance and justifies an inference of
dishonesty, and this fact must be both pleaded and proved.

1187) In Davy v Garrett Thesiger L) in a well-known and frequently cited
passage stated:

‘In the present case facts are alleged from which fraud might be inferred,
but they are consistent with innocence. They were innocent acts in
themselves, and it is not to be presumed that they were done with a
fraudulent intent.’ (See (1878) 7 Ch D 473 at 489.)

This is a clear statement of the second of the two principles to which [ have
referved.

[188] In Armitage’s case the plaintff needed to prove that trustees had been
guilty of fraudulent breach of trust. She pleaded that they had acted ‘in reckless
and wilful breach of trust’, This was equivocal. Itdid not make it clear that what
was alleged was a dishonest breach of trust. But this was not fatal. If the
particulars had not been consistent with honesty, it would not have mattered.
Indeed, leave to amend would almost certainly have been given as a matter of
course, for such an amendment would have been a technical one; it would
merely have clarified the pleading without allowing new material 1o be
introduced. But the Court of Appeal struck out the allegation because the facts
pleaded in support were consistent with honest incompetence: if proved, they
would have supported a finding of negligence, even of gross negligence, but not
of fraud. Amending the pleadings by substituting an unequivacal allegation of
dishonesty without giving further particulars would not have cured the defect.
The defendants would still not have known why they were charged with
dishonesty rather than with honest incompetence.

[189] It is not, therefore, correct to say that if there is no specific allegation of
dishonesty it is not open to the court to make a finding of dishonesty if the facts
pleaded are consistent with honesty. If the particulars of dishonesty are insufficient,
the defect cannot be cured by an unequivocal allegation of dishonesty. Such an
allegarion is effectively an unparticularised altegation of fraud. Ifthe observations
of Buxton L] in Taylor v Midland Bank Trust Co Ltd {1999] CA Transcript 1200 are
to the contrary, I am unable to accept chem.

[190] In the present case the depositors (save in one respect with which [ shall
deal jater) make the allegations necessary to establish the tort, but the particulars
pleaded in support are consistent with mere negligence. In my opinion, even if
the depositors succeeded at the trial in establishing all the facts pleaded, it would
not be open to the court to draw the inferences necessary to find that the essential
elements of the tort had been proved. .

THE EVIDENTIAL MATERIAL: PROSPECTS OF SUCCESS
[191] But I prefer to decide this appeal on the broader and simpler ground that

i the action has no real prospects of success. In reaching this conclusion I have not

relied upon the Bingham report or its findings. My reasons are as follows.

1. The grant of the licence

(1) Itis clear that the Bank was not entitled to grant the licence in reliance on
the LBC. So the depositors can prove that the Bank acted unlawlully. However,
it was not unlawful for the Bank to grant a licence, but only to do so without first
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making its own independent inquiries, 1t must now be a matter of speculation
whether the Bank would still have granted the licence if it had made its own
inquiries, so there is a difficult (though I am willing to assume not insuperable)
question of causation. The burden of proving this lies with the depositors.

(2) 1t is arguable that the Bank knew the facts which deprived it of the power
to grant the licence in reliance upon the LBC and without making its own
inquiries. But knowledge of facts which deprive a party of the power to take a
particular course of action is not the same as knowledge that it is acting in excess
of power. There is no reason to suppose, and not a shred of evidence to suggest,
that any official of the Bank appreciated the position, or that any official suspected
it but turned a blind eye. 1f the Bank had realised or suspected that it was not
entitled 10 rely on the LBC, it would obviously have made its own inquiries. [t
had not the slightest reason not to do so. The facts pleaded, and all the evidence
we have seen, are cntirely consistent with an honest but (possibly) negligent
failure to appreciate the legal consequences of the known facts. This is insuflicient
1o sustain the claim, since the first element of the tort is lacking,

(3) Even if the depositors could establish the first element of the tort, they
have no prospect of establishing the second. There is no case for supposing that
in 1980 BCCI was in fact already insolvent o likely to collapse; and even if it was
the Bank obviously had no knowledge or suspicion that it was. As Clarke J said:
it defies common sense to suppose that regulators would licence a bank which
they foresaw would probably (or be at all likely t0) collapse.

2. The failure to revoke the licence prior to 1990

(1) The tort is concerned with the abuse of power by public officials who actin
excess of their powers to the injury of the subject. Itis not concerned with their
failure to exercise the powers they do have, particularly when they have a
discretion whether to exercise them or not.

(2) 'The Bank had a power to revoke the licence in certain circumstances. But
it had no duty to do so unless the circumstances were such that (objectively) the
discretion could only be exercised in favour of revocation. This was never the
case, nor is it alleged that it was. Tven if the Bank appreciated (after the event)
that it had acted in excess of its powers when granting the licence, this did not
impose a duty (as distinct from a power) to revoke the licence. It follows that the
Bank never acted unlawfully in failing to exercise its power to revoke the licence.

(3) Inany case, the Bank's internal documents show that it never believed that
it had grounds to revoke the licence, and considered that even ifit did revocation
would not be justified. There is no reason to suppose (and there is nothing
pleaded which would justify a finding) that these views were not honestly {even
if erroneously) held. Accordingly, the first element of the tort is lacking.

(4) The real problem was that, as the Bank knew, BCCI was effectively
unsupervised. The depositors laid considerable emphasis on this, and rightly so;
but they did not face up to the consequences. It meant that the Bank did not
know enough ta justify either letting BCCI continue or closing it down. It was not
unlawful to abstain from revoking the licence in these circumstances. The real
charge against the Bank is that it never got to grips with the problem of
supervision. This may have been negligent, but it did not amount to deliberate
wrongdoing or bad faith.

¢5) The right course may have been to impose restrictions. This never entered
anyone’s head. The failure to take a step which was never even considered may
be negligent but cannot possibly amount to deliberate (or reckless) wrongdoing.

i
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3. The failure to revoke the licence: 19901991

(1) By 1990 the Bank knew that BCCI was insolvent and fraudulently run. So
it knew {for the first time) that there were grounds for closing it down. But it still
had to consider whether this was in the interests of depositors, both present and
future.

(z) No regulator would close down a bank in such circumstances while there
was any reasonable prospect of a rescue. The first question is whether, objectively
and without the benefit of hindsight, there was a reasonable possibility of a rescue
(with new funds and new management) until the s 41 report put paid to it. If so,
the Bank was not acting untawfully in exercising its discretion not to revoke the
licence, and the first element of the tort would be lacking.

(3) But even if the depositors satisfy the court that there was in fact no
reasonable prospect of a rescue, this is not enough. The essential question is
whether it was the Bank's honestly held view that there was, ‘There is no reason
to suppose and not a shred of evidence from which it could be inferred that the
Rank did not honestly believe that a rescue was a reasonable possibility. Al the
documents we have seen show that this was why the Bank stayed its hand. There
is no hint of any other reason. As soon as it received the s 41 report, and realised
that there would be no rescue, it moved to close the business down.

(4) The depositors do not even plead the necessary averment. They still plead
only that (negatively) the Bank did not believe that there would probably be a
rescue. This is remarkable given that Clarke | told them that whart they needed
to allege and prove was that (positively) the Bank knew or suspected that there
would probably not be a rescue. There can be only one reason for their failure to
plead the necessary averment: it is because they know that they cannot. In the
absence of the necessary pleading (supported by proper particulars), it is not open
to the court to find that the Bank knew that depositors would probably suffer loss.
The second element of the tort is lacking,

(5) The depositors’ case is that a regulator has a legal duty to close down an
insolvent bank even if it believes that there is a reasonable prospect of a rescue,
unless it also believes that a rescue is likely. It is only necessary to formulate
the proposition to see that it must be rejected. Nothing couldbe more inimical to the
interests of depositors than to place such a restriction on the regulator’s power in
their interests to explore every alternative to closure. Not to do so would display
the very reckless indifference to their interests of which the depositors in the
present case complain.

CONCLUSION

[192] 1agree with my noble and learned friend Lord Hope of Craighead that,
while cases should in principle be disposed of as expeditiously and cheaply as the
circumstances permit, the most important principle of all is that justice shouid be
done. But this does not mean justice to the plaintiff alone. "It is not just to a
plaintiff to strike out his claim without a trial unless it has no real prospect of
success. Tt is not just to defendants to subject them to a lengthy and expensive
trial to defend their integrity when there is no foundation in the evidence for the
attack upon it.

[193] In my opinion the depositors cannot establish the requisite elements of
the tort in respect of any matter of complaint. They have either failed to make
the necessary allegations, or where they have done so they have pleaded
insufficient facts in support to entitle the court to draw the necessary inferences.
They have produced no document which supports their case, and every document
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which they have placed reliance is either a

ich they have produced and on | ‘ ¢ cither
:g:::gl or ?norc ofFen contradictory of their case. When in add;‘tlon r:gnacrd :ff rad
to the seriousness and sheer improbability of t!]efr case and ¢ }:: c?tghasyno the
evidence required to prove it, the conclusion is inescapable that i
cess. i
P aare h my noble and learned friend Lord Hobhouse of

4] in agreement Wit _ '
WE)l:dllort;ugghr, [ would dismiss the appeal and strike out the action.

Appeal allowed in part.
Dilys Tausz  Barrister.
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Criminallaw — Affray — Public place - Elements of offence — Threat of unlawful violence
towards another — Whether overt possession of weapon capable of coustituting threat of
violence when nat used or brandished in violent manner - Whether threat of vielence
having to be directed to person present at scene — Public Order Act 1986, 5 3(1).

In response to an anonymous telephone call, a number of police officers were
despatched to a block of flats in a marked police carrier. On arrival, the police saw
a group of 40 to 50 youths outside the block. Eight or nine of them were carrying
petrol bombs, but none of the fuses had been lit. When the carrier came into
view, the group immediately dispersed and no violence was shown or threatened
towards the police officers. Nobody else was present ar the scene. The police
pursued some of the group and arrested the three defendants who, before
capture, had thrown away the petrol bombs they had been holding. The
defendants were charged with affray contrary to s 3{1)* of the Public Order Act
1986 which provided that a person was guilty of that offence if he used or
‘threatens unlawful violence towards another’ and his conduct was such as would
cause a person of reasonable firmness "present at the scene’ to fear for his personal
safety. 'That provision had replaced the common law offence of affray, and had
implemented a recommendation in a Law Commission report, subsequently
accepted in a government White Paper. The defendants were convicted by a
stipendiary magistrate, and they appealed by way of case stated. The Divisional
Court dismissed the appeals, holding (i) that the visible carrying in public of
primed petrol bombs by a large number of youths “obviously out for no good’
was clearly capable of constituting a threat of unlawful violence; and (ii) that
although there had to be someone at or in the vicinity towards whom the threat
of viclence could be said to be directed, in the special circumstances of the case
the overt carrying of petrol bombs, highly dangerous and untargeted in their
effect if exploded, constituted a threat of violence to anyone in the vicinity,
including the police on arrival at the scene. On the defendants’ appéal to the
House of Lotds, two issues arose, namely (i) whether the overt possession of a
weapon could constitute a threat of violence for the purpose of affray when it was
not used or brandished in a violent manner, and (i) whether the threat of
unlawful violence had to be towards a person or persons present at the scene.

Held - (1) For the purposes of s 3(1) of the1986 Act, the carrying of dangerous

i weapons such as petrol bombs by a group of persons could, in some circumstances,

4 Section 3 is set out at [9], post




