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Introduction 
 
 At the Bills Committee meeting on 16 June 2005, members questioned 
whether the Government has any liability if the Secretary of Home Affairs (“the 
Secretary”) mistakenly issues a Certificate for Necessity of Inspection of Bank 
Deposit Box under the new section 60C of the Probate and Administration Ordinance 
(Cap. 10) allowing the holder of the certificate to take possession of a document from 
the safe deposit box kept by a deceased person.  

 
Proposed Part VA of the Probate and Administration Ordinance in Clause 9 of the Bill 
 
2. Under the new section 60C(5) as proposed to be amended, where any 
document specified in a certificate for inspection is found in a safe deposit box 
inspected pursuant to subsection (2), the bank shall allow the holder of the certificate 
to, subject to the condition attached to the certificate under section 60E(1)(if any), 
take possession of the document. Members may note that Committee Stage 
Amendments are also proposed to add: 
 

(a) a subsection (3A) to new section 60C such that a document shall not be 
specified in a certificate for inspection unless certain conditions are 
satisfied, including the Secretary being satisfied that the removal of the 
document will not prejudice the interest of any third party in the estate 
of the deceased person; 
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(b) a subsection (1A) to new section 60E to the effect that the Secretary 
shall not attach a condition to a certificate for release of money or a 
certificate for inspection if it may likely prejudice the interest of the 
beneficiaries of the estate concerned; and 

 
(c) a new section 60H prohibiting against intermeddling of estate. 
 

Negligence 
 
3. The Privy Council decision in Yuen Kun-Yeu and others v Attorney 
General of Hong Kong [1987] 2 All ER 705 (see Annex A) is most relevant to the 
present context.  The Commissioner of Deposit-taking Company in Hong Kong was 
charged under the Deposit-taking Companies Ordinance with various regulatory 
functions, including wide discretionary powers to refuse to register, or to revoke the 
registration of, a company which he considered not to be a fit and proper body to take 
deposits. The appellants placed substantial deposits with a registered deposit taking 
company, American and Panama Finance Co Ltd. which subsequently went into 
liquidation. The appellants brought an action against the then Attorney General, 
representing the Commissioner, claiming damages for negligence by the 
Commissioner in his discharge of his functions. 
 
4. The appeal was dismissed and the Privy Council held : 
 

(a) mere foreseeability of harm did not itself create sufficient proximity 
between the Commissioner and would-be depositors for a duty of care to 
arise, since the Commissioner had no control over the day-to-day 
management of deposit taking companies. The position of existing 
depositors in deciding whether to deregister a company had to be 
considered.  There was no special relationship between the 
Commissioner and the company or between the Commissioner and 
would-be depositors capable of giving rise to a duty of care; 

 
(b) the Ordinance had not instituted a far-reaching and stringent supervision 

system such as to warrant an assumption that all registered 
deposit-taking companies were sound and fully creditworthy, and 
accordingly the appellants’ reliance on registration as a guarantee of the 
soundness of the company was neither reasonable nor justifiable, nor 
should the Commissioner reasonably be expected to know of such 
reliance if it existed. 
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5. The Privy Council was unable to discern any intention on the part of the 
legislature that in considering whether to register or deregister a company the 
Commissioner should owe any statutory duty to potential depositors.  It commented 
that it would be strange that a common law duty of care should be superimposed on 
such a statutory framework.  The question of whether public policy required the 
exclusion of liability for breach of duty would be better suited for the legislature than 
the judiciary to weigh up competing policy considerations. 
 
6. We would advise that the crux of the problem lies in the intention of the 
legislature.  It appears that the Bill as amended would create a special relationship 
between the Secretary and third parties having an interest in the estate of a deceased 
person capable of giving rise to a duty of care, and that the proposed powers of the 
Secretary might institute a supervision system to warrant protection of their interest in 
the deceased’s estate. 
 
Misfeasance in public office 
 
7. To complete the picture, Members may wish to note the recent 
development in common law in the House of Lords’ decision in Three Rivers District 
Council and others v Bank of England [2001] 2 All ER 513 (see Annex B).  In that 
case, the Bank of England granted a licence to BCCI to carry on business as a 
deposit-taking institution but BCCI collapsed in 1991 owing to fraud by its senior 
staff. Depositors sued the Bank of England for the tort of misfeasance in public office 
and the depositors’ appeal was allowed. 
 
8. The following were considered by the House of Lords to be essential 
elements of misfeasance in public office: 
 

(a) an unlawful act or omission done or made in the exercise of power by 
the public officer; 

 
(b) the act or omission had to have been done or made with the required 

mental element; 
 
(c)  the act or omission had to have been done or made in bad faith : bad 

faith would be demonstrated by knowledge of probable loss on the part 
of the public officer or by recklessness on his part in disregarding the 
risk. 
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9. Applying these principles to the present Bill, the Secretary would be 
liable if it could be proved that he has unlawfully exercised his power either 
intentionally in the knowledge that it is beyond his powers and that it would probably 
cause the claimant to suffer loss, or recklessly because, although he is aware that there 
is a serious risk that the claimant would suffer loss as a result of his act or omission 
which he knows to be unlawful, he wilfully chooses to disregard that risk. 
 
Conclusion 
 
10. Members may wish to consider the implications of the new Part VA of 
the Probate and Administration Ordinance in light of our advice in paragraph 6 above 
and examine whether public policy requires the exclusion of liability on the part of the 
Secretary if a duty of care arises. 
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Wong Sze Man, Bernice 
Assistant Legal Adviser 
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