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(Miscellaneous Amendments) Bill 2005

Administration’s Responseto I ssues Raised
at the Bills Committee Meeting Held on 31 October 2005

I ntroduction

This paper provides the Administration’s response to issues raised
by Members of the Bills Committee on the Certification for Employee
Benefits (Chinese Medicine) (Miscellaneous Amendments) Bill 2005 (“the
Bill”) at the Bills Committee meeting held on 31 October 2005.

Section 10(2) of the Employees Compensation Ordinance

2. A Member asked the Administration to explain whether the
deeming provision referred to in section 10(2) of the Employees’

Compensation Ordinance (ECO) is rebuttable. Section 10(2) of the ECO
reads:

“For the purposes of this section a period of absence from
duty certified to be necessary by a medical practitioner, a
registered dentist, an Ordinary Assessment Board or a
Special Assessment Board shall be deemed to be a period of
total temporary incapacity irrespective of the outcome of the

injury.”

3. This provision was first added to the former Workmen’s
Compensation Ordinance (WCO), which was the antecedent of the ECO, in
1969 to cover the certification of a period of absence from duty given by a
medical practitioner. The WCO was further amended in 1985 to extend
the scope of the certification to cover the period of absence from duty
certified by a registered dentist, an Ordinary Assessment Board and a
Special Assessment Board.



4. Since its enactment in 1953 and prior to the amendment exercise
in 1969, the WCO stipulated that where temporary incapacity resulted from
a work injury, the compensation shall be periodical payments payable to an
injured employee “at such intervals as may be agreed upon or as the Court
may order, or a lump sum calculated accordingly, having regard to the
probable duration, and probable changes in the degree, of the incapacity”.
It was only until the amendment exercise in 1969 that the certification of a
period of absence from duty first came into play. The effect of this is that
the periodical payments payable could be calculated with reference to the
certified duration and should be paid to an injured worker duly on the
normal paydays.

5. Hence it would be logical for the provision to be so constructed
that for the purpose of calculating periodical payments, an injured
employee who is given a sick leave certificate is deemed to be temporarily
and totally incapacitated during the period of absence. Section 10(1) of
the ECO provides that where the temporary incapacity results from the
injury, the periodical payments shall be at a rate as specified in the section.
The question of whether the sick leave certificates can be rebutted was
clearly not the object of section 10(2) of the ECO when it was first drafted.

6. On whether a court is entitled to accept or refuse certain sick
leave certificate, the Administration wishes to point out that the WCO had
since its enactment in 1953 stipulated explicitly that the Court shall
determine all claims for compensation under the Ordinance, unless
determined by agreement, and may call upon any expert to give evidence.
At Annex A-1 is an extract of section 17(2) of the WCO at that time.
Such power of the Court to determine compensation claims has remained in
the ECO.

7. Against this background, the Court always has the power to
determine claims for compensation except in the limited circumstances
where certificates with legal effects have been issued under the law. At
Annex A-2 is an extract of section 18A of the ECO.



Guidelines adopted on the Mainland on the assessment of loss of
per manent capacity

8. The Bills Committee also requested the Administration to provide
information on the criteria/guidelines adopted on the Mainland on the
assessment of the loss of permanent capacity. At Annex B is the set of
assessment standards by ten grades on the disabilities caused by
work-related injuries and occupational diseases. The English version of this
set of standards is not available.

Economic Development and Labour Bureau
November 2005



Annex A-1

Wor kmen’s Compensation Ordinance, 1953

section 17 (2)  All claims for compensation under this Ordinance, unless
determined by agreement, and any matter arising out of proceedings
thereunder shall be determined by the Court whatever may be the amount
involved, and the Court may, for that purpose, call upon any person to give
evidence, if the Court is of opinion that such person is, by virtue of his
expert knowledge, able to assist the Court.



Annex A-2

Employees’ Compensation Ordinance, Cap 282
section 18A. Determination of claims by the Court

(1) Except where otherwise provided under this Ordinance, all claims
for compensation, except to the extent that such claims are determined —

(a) by agreement under section §; or

(aa) (Repealed 1 of 1995 s.10)

(ab) by a Certificate of Compensation Assessment for Fatal
Case or Review Certificate of Compensation
Assessment for Fatal Case; or

(ac) by a Certificate for Funeral and Medical Attendance
Expenses or Review Certificate for Funeral and Medical
Attendance Expenses; or

(b) by certificate under section 16A; or

(c) by agreement under section 16CA; or

(d) (Repealed 36 of 1996 s. 16)

and any matter arising out of proceedings in respect of such claims shall be
determined by the District Court, whatever may be the amount involved,
and the Court may, for that purpose, call upon any person to give evidence,
if the Court 1s of the opinion that such person is, by virtue of his expert
knowledge, able to assist the Court.
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