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LEGISLATIVE COUNCIL BRIEF 
 

Inland Revenue Ordinance  
(Chapter 112) 

 
REVENUE  (PROFITS  TAX  EXEMPTION  FOR  

OFFSHORE  FUNDS)  BILL  2005 

 
PURPOSE 

 At the meeting of the Executive Council on 21 June 2005, the 
Council ADVISED and the Acting Chief Executive ORDERED that the 
Revenue (Profits Tax Exemption for Offshore Funds) Bill 2005, at Annex, 
should be introduced into the Legislative Council to implement the proposal 
to exempt offshore funds from profits tax. 
 
 
JUSTIFICATIONS 

2. The financial services industry is playing an increasingly important 
role in our economy, contributing to over 13% of our GDP.  We must 
maintain and further strengthen our competitiveness as an international 
financial centre (IFC).  According to the Securities and Futures Commission 
(SFC), 63% (amounting to $1,860 billion) of the total assets in the fund 
management business in 2003 were sourced from overseas investors.   
 
3. Hong Kong is facing keen competition from other major IFCs in 
attracting foreign investments.  In terms of tax treatment for offshore funds, 
major financial centres including New York and London as well as the other 
major player in the region, Singapore, all exempt offshore funds from 
taxation, while in Hong Kong, currently under the Inland Revenue Ordinance 
(Cap.112) (the Ordinance), any person (both resident and non-resident) 
deriving trading profits from securities transactions carried out in Hong Kong 
are liable to pay profits tax.  The industry has expressed the view that due to 
keen international competition, it is vital for Hong Kong to provide profits 
tax exemption to offshore funds as with other major financial centres, as 
otherwise some of the offshore funds may relocate away from Hong Kong, 
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leading to loss of market liquidity and a negative read-across impact on the 
other financial services, including downstream services such as those 
provided by brokers, accountants, bankers and lawyers. 
 
4. In order to reinforce the status of Hong Kong as an IFC and 
enhance our competitiveness vis-à-vis other IFCs, the Government proposed 
in the 2003-04 Budget to exempt offshore funds from profits tax.  The 
proposal would help to attract new offshore funds to Hong Kong and 
encourage existing offshore funds to continue to invest in Hong Kong. 
Anchoring offshore funds in Hong Kong markets could also help maintain 
international expertise, promote new products, and further develop the local 
fund management industry.   
 
5. If the following proposal to exempt offshore funds from profits tax 
is implemented, Hong Kong’s tax treatment for offshore funds will be on a 
par with, or even more favourable than, other IFCs such as the US, the UK 
and Singapore (under our proposal, an offshore fund would enjoy tax 
exemption in Hong Kong solely by reference to its non-resident status 
irrespective of the residence status of its owners, whereas Singapore requires 
that not more than 20% of an offshore fund be owned by its residents in order 
for the fund to qualify for exemption. Both the US and the UK also generally 
impose tax on income/dividends received by resident investors from offshore 
funds regardless of the percentage of beneficial interest held in the offshore 
funds and the locations whence the income/dividends is derived).  
 
THE  PROPOSAL 
6. We propose to exempt offshore funds from tax for profits derived 
from qualified transactions in Hong Kong.  “Offshore funds” refer to 
non-resident entities, which can be individuals, partnerships, trustees of trust 
estates or corporations administering a fund. The scope of “qualified 
transactions” covers those transactions an offshore fund would typically 
perform in Hong Kong, i.e. dealings in securities, dealings in futures 
contracts and leveraged foreign exchange trading as defined in the Securities 
and Futures Ordinance (Cap. 571) (SFO). To qualify for the exemption, the 
“qualified transactions” must be carried out by specified persons, which 
include corporations and authorized financial institutions licensed or 
registered under the SFO to carry out such transactions. The offshore funds 
must not carry on any other business (except transactions incidental to the 
qualified transactions) in Hong Kong.   
 
7. To prevent abuse or round-tripping by local funds disguised as 



 

Page 3 

offshore funds seeking to take advantage of the exemption, we propose to put 
in specific anti-avoidance provisions, which would deem a resident holding a 
beneficial interest in a tax-exempt offshore fund to have derived assessable 
profits in respect of profits earned by such offshore fund from qualified 
transactions and incidental transactions in Hong Kong.  The amount of the 
deemed assessable profits would be computed by taking into account the 
percentage of the resident’s beneficial interest and the length of ownership 
within the relevant year of assessment, irrespective of whether the profits 
have been distributed to the resident.  The resident beneficial owner would 
have the duty to report the deemed assessable profits to the Inland Revenue 
Department (IRD).  However, the deeming provisions will not apply if (a) the 
offshore fund is bona fide widely held1; or (b) the resident (alone or with his 
associates) holds less than 30% of the offshore fund unless such offshore 
fund is his associate, considering that a resident may have difficulty in 
obtaining information from an offshore fund in which he only holds a small 
percentage of beneficial interest. 
 
8. The deeming provisions are intended to have a deterrent effect 
which is necessary to prevent abuse of the proposed exemption, as without 
them a Hong Kong resident may avoid the tax properly chargeable on him by 
simply remitting funds to a non-resident company which would then carry 
out securities transactions in Hong Kong and pay dividends to him free from 
any tax liability.  The deeming provisions would not introduce any new tax 
charge.  Under the existing legislation, profits derived by offshore funds from 
securities trading transactions in Hong Kong are already liable to profits tax.  
The effect of the deeming provisions is merely to recoup the tax amount in 
the hands of residents holding substantial interests in the offshore funds.  The 
Ordinance also has other deeming provisions for tax collection and 
anti-avoidance purposes.   
 
9. In summary, under our proposal non-residents deriving profits from 
securities transactions in Hong Kong are exempt from profits tax.   Local 
residents who invest in bona fide widely held offshore funds or who hold a 
beneficial interest lower than 30% in an offshore fund (where the offshore 
fund is not his associate) are also exempt from profits tax.  
 
1 IRD’s Departmental Interpretation and Practice Notes No. 20 provides that it may be presumed that the 
“bona fide widely held” requirement is satisfied if during the year of assessment in question at no time did 
fewer than 50 persons hold (or have the right to become the holders of) all of the units or shares in the 
scheme and at no time during the year did fewer than 21 persons hold (or have the right to become the 
holders of) units or shares that entitled the holders, directly or indirectly, to 75%, or more, of the income or 
property of the scheme. 
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10. We propose that the exemption provisions should apply with 
retrospective effect to the year of assessment commencing on 1 April 1996, 
in order to put it beyond doubt that such profits are exempt from profits tax.   
In the past, due to difficulties in obtaining details of securities transactions 
involving non-resident persons, IRD has not been in a position to enforce the 
relevant provisions effectively in practice in respect of cases where the 
persons carrying out securities transactions in Hong Kong are non-residents.  
That said, upon the availability of some information which indicated that 
certain offshore funds might be involved in securities trading transactions in 
the year of assessment 1996/97 and thereafter, IRD issued tax returns in 2000 
to such offshore funds for relevant years of assessment.  As a result, a small 
number of tax assessments have been raised.  While some offshore funds 
have duly paid the tax assessed, others have raised objections.  The 
retrospective effect is required to provide legal certainty on the tax liability of 
offshore funds in respect of past years, which is much called for by the 
industry, while not having much adverse effect on the revenue position.  We 
understand from the market that, in the absence of the retrospective 
provisions, there would be huge problems for offshore funds to finalise their 
tax liabilities for past years.  
 
11. There have been precedents in which legislative amendments for 
implementing tax concession measures took retrospective effect.  Examples 
include the Inland Revenue (Amendment) (No.4) Ordinance 1992, which 
took retrospective effect from 3 December 1990 to exempt the owners of 
Hong Kong registered ships from profits tax on income derived from the 
international operations of those vessels, and the Inland Revenue 
(Amendment) Ordinance 2004, which relaxes the respective criteria for the 
deduction of home loan interest and self-education expenses with 
retrospective effect from the year of assessment 1998/99 and 2000/01 
respectively. 
 
 
OTHER  OPTIONS 
12. We must amend the existing legislation in order to bring the 
proposal into effect.  There is no other option.   
 
 
THE  BILL 

13. The purpose of this Bill is to amend the Ordinance to give effect to 
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the announced proposal to grant profits tax exemption to offshore funds.  The 
major provisions are as follows: - 
 

(a) the proposed section 20AB in clause 2 of the Bill defines the 
respective meanings of resident person and non-resident person and 
explains when a person is regarded as having a beneficial interest in 
another person. 

 
(b) the proposed section 20AC in clause 2 of the Bill provides that a 

non-resident person’s profits from a transaction that constitutes a 
dealing in securities, a dealing in futures contract or leveraged 
foreign exchange trading and is carried out through a specified 
person are exempt from profits tax. Further, profits from 
transactions incidental to the carrying out of the aforesaid 
transactions are also exempt. The exemption applies in relation to a 
year of assessment commencing on or after 1 April 1996. However, 
a non-resident person will lose the exemption if he carries on any 
other business in the relevant year of assessment. 

 
(c) the proposed section 20AE in clause 2 of the Bill provides that in 

specified circumstances the profits made by a tax exempt 
non-resident person are to be regarded as the profits of a resident 
person. The provision will be invoked if a resident person has a 
substantial beneficial interest in a tax exempt non-resident person 
or any beneficial interest if the non-resident person is an associate 
of the resident person.  

 
(d) the proposed schedule 15 in clause 4 of the Bill contains a formula 

for ascertaining the amount to be regarded as the profits of a 
resident person under the proposed section 20AE. 

 
  
LEGISLATIVE  TIMETABLE  

14. The legislative timetable will be - 
 
 Publication in the Gazette    30 June 2005 
 
 First Reading and commencement 
 of Second Reading debate    6 July 2005 
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 Resumption of Second Reading 
 debate, committee stage and 
 Third Reading       To be notified 
 
 
IMPLICATIONS  OF  THE  PROPOSAL 

15. The proposal is in conformity with the Basic Law, including the 
provisions concerning human rights.  The proposal will not affect the binding 
effect of the existing provisions of the Ordinance and its subsidiary 
legislation.  It has no productivity, environmental or civil service 
implications. The proposal does not have significant sustainability 
implications. 
 
Financial Implications 
16. As mentioned earlier, IRD has not been in a position to enforce the 
relevant provisions effectively in practice in respect of cases where the 
persons carrying out securities transactions are non-residents.  Besides, even 
if an assessment is raised on a non-resident, the Administration would have 
practical difficulty in recovering the tax from the non-resident who is outside 
the reach of legal action initiated in Hong Kong.   
 
17. In view of the above, we believe that the actual cost to revenue of 
this proposal should not be significant.  In fact, no tax has been collected 
from offshore funds prior to the year of assessment 1996/97.  Since 1996/97, 
a small amount of tax, in the region of $18.2 million, has been collected from 
offshore funds. This amount will need to be refunded if the proposed 
retrospective effect of the exemption provision is adopted. Assessments for 
another $7.5 million have been issued but are still under objection by the 
offshore taxpayers. This amount would not be collected under the proposed 
retrospective exemption provisions. 
 
Economic Implications 
18. The proposed exemption would strengthen our competitiveness in 
attracting new offshore funds to Hong Kong and encourage existing offshore 
funds to continue to invest in Hong Kong.  Downstream services sectors such 
as those provided by brokers, accountants, bankers, lawyers, etc., will also 
benefit from the proposal.  The proposal would lead to an increase in market 
liquidity and employment opportunities in the financial services and related 
sectors. 
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PUBLIC  CONSULTATION 

19. The Administration has conducted two rounds of consultation with 
the industry, interested parties and the public in early 2004 and early 2005 
respectively on the approach for effecting the proposed profits tax exemption 
for offshore funds.  A total of 22 submissions were received in the latter 
consultation exercise.  Deputations generally consider that the 
Administration’s proposed approach is the correct one.  The Administration 
has taken on board most of the suggestions of the deputations, including 
expanding the scope of exemption to dealings in futures contracts and 
leveraged foreign exchange trading in addition to dealings in securities.  We 
have not adopted some deputations’ suggestion to further increase the 
threshold on beneficial interest holding triggering the deeming provisions, as 
the proposed threshold of “30% or more” is already comparatively generous 
and should not pose any substantial compliance difficulties on the part of the 
resident beneficial interest holders. 
 
20. We consulted the Panel on Financial Affairs of the Legislative 
Council on the proposal on 4 April 2005.  At the meeting, some Members 
indicated support for the exemption proposal, stating that it would benefit the 
financial services sector and the economy as a whole.  Others doubted 
whether it was necessary to provide more favourable tax treatment to 
offshore funds and asked the Administration to provide more information on 
the operation of offshore funds in Hong Kong, as well as the economic 
benefits and financial implications of the proposal.  Some raised concern 
over the retrospective provisions.  The Panel had no objection to the 
introduction of the legislative proposal into the Legislative Council for 
further discussion. 
 
 
PUBLICITY 

21. We will issue a press release on 28 June 2005.  A spokesman will be 
available to answer media and public enquiries. 
 
 
BACKGROUND  

22. Under section 14 of the Ordinance, a person carrying on a trade, 
profession or business in Hong Kong is chargeable to profits tax in respect of 
assessable profits arising in or derived from that trade, profession or business.  
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Trading of listed securities can amount to the carrying on of a trade, 
profession or business.  This requirement has no regard to the residency of 
the person. 
 
23. Certain specified investment funds are currently exempt from 
profits tax under section 26A(1A) of the Ordinance.  These include mutual 
funds, unit trusts and similar investment schemes authorised under the SFO 
or where the Commissioner of Inland Revenue is satisfied that they are bona 
fide widely held investment schemes which comply with the requirements of 
a supervisory authority within an acceptable regime. 
 
24. Mutual funds, unit trusts and other similar investment schemes 
which are not “bona fide widely held” or do not comply with “the 
requirements of supervisory authorities within acceptable regulatory 
regimes” currently cannot enjoy the tax exemption under section 26A(1A).  
Quite a number of offshore funds fall within this category.  These funds 
represent an important part of Hong Kong’s fund industry and contribute 
considerably to the financial services sector at large. 
 
25. To reinforce the status of Hong Kong as an IFC, the Government 
proposes to exempt offshore funds from profits tax.  We have to amend the 
Ordinance to implement these proposals. 
 
 
ENQUIRY 

26. In case of enquiries about this Brief, please contact Miss Erica NG, 
Principal Assistant Secretary for Financial Services and the Treasury 
(Treasury) (Revenue), at 2810 2370. 
 
 
 
 
Financial Services and the Treasury Bureau 
28 June 2005 
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A BILL 

To 

Amend the Inland Revenue Ordinance to give effect to the proposal to exempt 

offshore funds from profits tax in the Budget introduced by the 

Government for the 2003–2004 financial year and to make related 

amendments. 

 Enacted by the Legislative Council. 

1. Short title 

 This Ordinance may be cited as the Revenue (Profits Tax Exemption for 

Offshore Funds) Ordinance 2005. 

Inland Revenue Ordinance 

2. Sections added 

The Inland Revenue Ordinance (Cap. 112) is amended by adding - 

“20AB. Interpretation of sections 20AC, 20AD 
and 20AE and Schedule 15 

(1) This section applies to the interpretation of sections 20AC, 

20AD and 20AE and Schedule 15. 

(2) In relation to any year of assessment, a person is to be 

regarded as a resident person if – 

(a) where the person is a natural person who is not a 

trustee of a trust estate, the person – 
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 (i) ordinarily resides in Hong Kong in that year 

of assessment; or 

 (ii) stays in Hong Kong for a period or a number 

of periods amounting to more than 180 days 

during that year of assessment or for a period 

or a number of periods amounting to more 

than 300 days in 2 consecutive years of 

assessment one of which is that year of 

assessment; 

(b) where the person is a corporation that is not a trustee 

of a trust estate, the central management and control 

of the corporation is exercised in Hong Kong in that 

year of assessment;  

(c) where the person is a partnership that is not a trustee 

of a trust estate, the central management and control 

of the partnership is exercised in Hong Kong in that 

year of assessment; or 

(d) where the person is a trustee of a trust estate, the 

central management and control of the trust estate is 

exercised in Hong Kong in that year of assessment. 
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(3) In relation to any year of assessment, a person is a non-

resident person if he is not a resident person in relation to that year of 

assessment. 

(4) A person is to be regarded as having a direct beneficial 

interest in another person if – 

(a)  where the other person is a corporation that is not a 

trustee of a trust estate, the person holds any of the 

issued share capital (however described) of the 

corporation; 

(b)  where the other person is a partnership that is not a 

trustee of a trust estate, the person, as a partner in the 

partnership, is entitled to any of the profits of the 

partnership; or 

(c)  where the other person is a trustee of a trust estate, 

the person – 

 (i) benefits under the trust estate; or  

 (ii) not being a trustee of the trust estate or, where 

the trustee is a corporation, a director of the 

trustee, is able or might reasonably be 

expected to be able to control the activities of 

the trust estate or the application of its corpus 

or income, 
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otherwise than through another person (“interposed 

person”). 

(5) A person (“the first person”) is to be regarded as having an 

indirect beneficial interest in another person (“the second person”) if – 

(a) where the second person is a corporation that is not a 

trustee of a trust estate, the first person is interested 

in any of the issued share capital (however described) 

of the corporation; 

(b) where the second person is a partnership that is not a 

trustee of a trust estate, the first person is entitled to 

any of the profits of the partnership; or 

(c) where the second person is a trustee of a trust estate, 

the first person – 

 (i) benefits under the trust estate; or  

 (ii) not being a trustee of the trust estate or, where 

the trustee is a corporation, a director of the 

trustee, is able or might reasonably be 

expected to be able to control the activities of 

the trust estate or the application of its corpus 

or income, 
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through another person (“interposed person”) or through a series of 2 or 

more interposed persons who is or are related to the first person and the 

second person in the manner described in subsections (6) and (7). 

(6) Where there is one interposed person – 

(a) the first person has a direct beneficial interest in the 

interposed person; and 

(b) the interposed person has a direct beneficial interest 

in the second person. 

(7) Where there is a series of 2 or more interposed persons – 

(a) the first person has a direct beneficial interest in the 

first interposed person in the series; 

(b) each interposed person (other than the last interposed 

person) in the series has a direct beneficial interest in 

the next interposed person in the series; and 

(c) the last interposed person in the series has a direct 

beneficial interest in the second person. 

 (8) A reference to an entitlement to the profits of a partnership 

is, in the case where the partners in a partnership are not entitled to its 

profits but are only entitled to a distribution of its assets upon its 

dissolution, to be construed as a reference to an entitlement to a 

distribution of the assets of the partnership upon its dissolution. 
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20AC. Certain profits of non-resident persons 
exempt from tax 

(1) Subject to subsections (5) and (6), a non-resident person is 

exempt from tax chargeable under this Part in respect of his profits for 

any year of assessment commencing on or after 1 April 1996 from – 

(a) transactions falling within subsection (2), (3) or (4) 

that are carried out in that year of assessment; and 

(b) transactions carried out in that year of assessment 

that are incidental to the carrying out of the 

transactions referred to in paragraph (a). 

(2) A transaction falls within this subsection if – 

(a) the transaction constitutes a dealing in securities 

within the meaning of paragraph (a) or (b) of the 

definition of “dealing in securities” in Part 2 of 

Schedule 5 to the Securities and Futures Ordinance 

(Cap. 571); and 

(b) the transaction was carried out through – 

 (i) a corporation licensed under Part V of that 

Ordinance to carry on a business in dealing in 

securities within the meaning of Part 2 of 

Schedule 5 to that Ordinance; 
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 (ii) an authorized financial institution registered 

under Part V of that Ordinance for carrying on 

such a business; 

 (iii) a person authorized under section 95(2) of 

that Ordinance to provide automated trading 

services; or 

 (iv) a person falling within the description of 

paragraph (xiv) of the definition of “dealing in 

securities” in Part 2 of Schedule 5 to that 

Ordinance. 

(3) A transaction falls within this subsection if – 

(a) the transaction constitutes a dealing in futures 

contracts within the meaning of paragraph (a), (b) or 

(c) of the definition of “dealing in futures contracts” 

in Part 2 of Schedule 5 to the Securities and Futures 

Ordinance (Cap. 571); and 

(b) the transaction was carried out through – 

 (i) a corporation licensed under Part V of that 

Ordinance to carry on a business in dealing in 

futures contracts within the meaning of Part 2 

of Schedule 5 to that Ordinance; 
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 (ii) an authorized financial institution registered 

under Part V of that Ordinance for carrying on 

such a business; 

 (iii) a person authorized under section 95(2) of 

that Ordinance to provide automated trading 

services; or 

 (iv) a person falling within the description of 

paragraph (vi) of the definition of “dealing in 

futures contracts” in Part 2 of Schedule 5 to 

that Ordinance. 

(4) A transaction falls within this subsection if – 

(a) the transaction constitutes leveraged foreign 

exchange trading within the meaning of paragraph 

(a), (b) or (c) of the definition of “leveraged foreign 

exchange trading” in Part 2 of Schedule 5 to the 

Securities and Futures Ordinance (Cap. 571); and 

(b) the transaction was carried out through – 

 (i) a corporation licensed under Part V of that 

Ordinance to carry on a business in leveraged 

foreign exchange trading within the meaning 

of Part 2 of Schedule 5 to that Ordinance; or 
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 (ii) a person who performs any act for or in 

connection with any contract or arrangement 

or a proposed contract or arrangement falling 

within the description of paragraph (vi), (viii), 

(ix) or (xii) of the definition of “leveraged 

foreign exchange trading” in Part 2 of 

Schedule 5 to that Ordinance. 

(5) Subsection (1) does not apply to a non-resident person in a 

year of assessment if, at any time in that year of assessment, the person 

carries on any trade, profession or business in Hong Kong involving any 

transaction other than a transaction referred to in that subsection. 

(6) Subsection (1)(b) does not apply to a non-resident person in 

a year of assessment if, in that year of assessment, his trading receipts 

from the incidental transactions referred to in that subsection exceed 5% 

of the total trading receipts from the transactions referred to in subsection 

(1)(a) and (b). 

20AD. Loss from transactions referred to in section 
20AC(1) not available for set off 

Notwithstanding anything in this Part, any loss sustained by a non-

resident person from a transaction referred to in section 20AC(1) in a year 

of assessment in which he has not at any time carried on any trade, 

profession or business in Hong Kong involving any transaction other than 
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a transaction referred to in that section is not available for set off against 

any of his assessable profits. 

20AE. Assessable profits of non-resident persons 
regarded as assessable profits of resident 
persons 

 (1) Where, at any time in the year of assessment in which the 

Revenue (Profits Tax Exemption for Offshore Funds) Ordinance 2005 

(     of 2005) commences or in any subsequent year of assessment, a 

resident person has a direct or indirect beneficial interest in a non-resident 

person to the extent set out in subsection (2) and the non-resident person 

is exempt from tax under section 20AC, the assessable profits of the non-

resident person that would have been chargeable to tax under this Part but 

for that section for the period during which the resident person has such a 

beneficial interest in the non-resident person are to be regarded as the 

assessable profits arising in or derived from Hong Kong of the resident 

person for that year of assessment from a trade, profession or business 

carried on by the resident person in Hong Kong. 

(2) The extent of a resident person’s beneficial interest in a 

non-resident person referred to in subsection (1) is that the resident 

person, either alone or jointly with any of his associates (whether a 

resident person or not) - 

(a) where the non-resident person is a corporation that is 

not a trustee of a trust estate, holds or is interested in 
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not less than 30% of the issued share capital 

(however described) of the corporation; 

(b) where the non-resident person is a partnership that is 

not a trustee of a trust estate, is entitled to not less 

than 30% of the profits of the partnership; or 

(c) where the non-resident person is a trustee of a trust 

estate, is interested in not less than 30% in value of 

the trust estate. 

 (3) Where, at any time in the year of assessment in which the 

Revenue (Profits Tax Exemption for Offshore Funds) Ordinance 2005 

(     of 2005) commences or in any subsequent year of assessment, a 

resident person has a direct or indirect beneficial interest in a non-resident 

person who is exempt from tax under section 20AC and the non-resident 

person is an associate of the resident person, the assessable profits of the 

non-resident person that would have been chargeable to tax under this 

Part but for that section for the period during which the resident person 

has such a beneficial interest in the non-resident person are to be regarded 

as the assessable profits arising in or derived from Hong Kong of the 

resident person for that year of assessment from a trade, profession or 

business carried on by the resident person in Hong Kong. 

(4) Subsections (1) and (3) apply in relation to a resident person 

irrespective of whether the person has received, or will receive, directly or 
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indirectly, from the non-resident person concerned any money or other 

property representing the profits of the non-resident person for the 

relevant year of assessment. 

(5) A resident person who has a direct or indirect beneficial 

interest in a trustee of a trust estate by reason of the fact that he is able or 

might reasonably be expected to be able to control the activities of the 

trust estate or the application of its corpus or income is, for the purposes 

of this section, to be regarded as being interested in 100% in value of the 

trust estate. 

(6) The extent of a resident person's beneficial interest in a non-

resident person is to be determined in accordance with the provisions in 

Part 2 of Schedule 15. 

(7) The amount regarded as the assessable profits of a resident 

person for a year of assessment under subsection (1) or (3) is to be 

ascertained in accordance with the provisions in Schedule 15. 

(8) Subsection (1) or (3) does not apply in relation to a resident 

person who has a direct or indirect beneficial interest in a non-resident 

person if the Commissioner is satisfied that beneficial interests in the non-

resident person are bona fide widely held. 

(9) Where a resident person is liable to tax under subsection (1) 

or (3) in respect of the profits of a non-resident person by reason of his 

having an indirect beneficial interest in the non-resident person through 
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an interposed person or through a series of 2 or more interposed persons, 

if the interposed person or any of the interposed persons is a resident 

person who is also liable to tax under that subsection in respect of the 

same profits, the first-mentioned resident person is discharged from his 

liability to tax under that subsection in respect of those profits. 

(10) In this section – 

“associate” (相聯者), in relation to a person, means -  

(a) where the person is a natural person -  

 (i) a relative of the person; 

 (ii) a partner of the person and any relative of that 

partner; 

 (iii) a partnership in which the person is a partner;  

 (iv) any corporation controlled by the person, by a 

partner of the person or by a partnership in 

which the person is a partner;  

 (v) any director or principal officer of a 

corporation referred to in subparagraph (iv);  

(b) where the person is a corporation -  

 (i) any associated corporation;  

 (ii) any person who controls the corporation and 

any partner of such person, and, where either 

such person is a natural person, any relative of 
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such person;  

 (iii) any director or principal officer of the 

corporation or of any associated corporation 

and any relative of any such director or officer;  

 (iv) any partner of the corporation and, where such 

partner is a natural person, any relative of 

such partner;  

(c) where the person is a partnership - 

 (i) any partner of the partnership and where such 

partner is a partnership any partner of that 

partnership, any partner with the partnership 

in any other partnership and where such 

partner is a partnership any partner of that 

partnership and where any partner of, or with, 

or in any of the partnerships mentioned in this 

subparagraph is a natural person, any relative 

of such partner;  

 (ii) any corporation controlled by the partnership 

or by any partner of the partnership or, where 

such a partner is a natural person, any relative 

of such partner;  

 (iii) any corporation of which any partner of the 
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partnership is a director or principal officer;  

 (iv) any director or principal officer of a 

corporation referred to in subparagraph (ii);  

“associated corporation” (相聯法團), in relation to a person, means - 

(a) a corporation over which the person has control;  

(b) a corporation which has control over such a person, 

being a corporation; or  

(c) a corporation which is under the control of the same 

person, being a corporation;  

“control” (控制), in relation to a corporation, means the power of a 

person to secure -  

(a) by means of the holding of shares or the possession 

of voting power in or in relation to that or any other 

corporation; or  

(b) by virtue of any powers conferred by the articles of 

association or other document regulating that or any 

other corporation, 

that the affairs of the first-mentioned corporation are conducted in 

accordance with the wishes of that person;  

“principal officer” (主要職員), in relation to a corporation, means -  

(a) a person employed by the corporation who, either 

alone or jointly with one or more other persons, is 
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responsible under the immediate authority of the 

directors for the conduct of the business of the 

corporation; or  

(b) a person so employed who, under the immediate 

authority of a director of the corporation or a person 

to whom paragraph (a) applies, exercises managerial 

functions in respect of the corporation;  

“relative” (親屬), in relation to a person, means the spouse, parent, child, 

brother or sister of the person, and, in deducing such a relationship, 

an adopted child is to be regarded as a child both of the natural 

parents and the adopting parent and a step child as the child of both 

the natural parents and of any step parent. 

(11) Notwithstanding anything in subsection (1) or (3), a resident 

person who is chargeable to tax in respect of any sum regarded under that 

subsection as his assessable profits for the year of assessment in which 

the Revenue (Profits Tax Exemption for Offshore Funds) Ordinance 2005 

(     of 2005) commences is, in relation to those profits, only liable to pay 

tax in respect of the part of those profits arising on or after the 

commencement of that Ordinance for that year of assessment.”. 

3. Section added 

The following is added – 



17 

“70AB. Revision of assessment due to commencement of 
section 2 of Revenue (Profits Tax Exemption for 
Offshore Funds) Ordinance 2005 

(1) Notwithstanding any other provisions of this Ordinance, if, 

upon application by a person in respect of a year of assessment (“the 

relevant year”) that expires before the date of commencement of section 2 

of the Revenue (Profits Tax Exemption for Offshore Funds) Ordinance 

2005 (     of 2005) made within 12 months after that date, or within 6 

years after the end of the relevant year, whichever is the later, it is 

established to the satisfaction of an assessor that the tax charged for the 

relevant year exceeds the amount that the person would have had to pay 

had that section been in force, the assessor shall revise the assessment for 

the relevant year. 

(2) Where an assessor refuses to revise an assessment in 

accordance with an application made under this section, he shall give 

notice of the refusal in writing to the person who made the application 

and the person thereupon has the same rights of objection and appeal 

under this Part as if the notice of refusal were a notice of assessment.”. 

4. Schedule 15 added 

The following is added - 

                 “SCHEDULE 15           [ss. 20AB & 20AE] 

PROVISIONS FOR ASCERTAINING AMOUNT OF ASSESSABLE 
PROFITS OF RESIDENT PERSON UNDER SECTION 20AE OF  

THIS ORDINANCE 
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PART 1 

1.  The amount regarded as the assessable profits of a resident person 

for a year of assessment is the total sum arrived at by adding up the 

assessable profits of the non-resident person that would have been 

chargeable to tax under Part IV of this Ordinance but for section 20AC of 

this Ordinance (“exempt profits”) for each day in the period in that year 

of assessment during which the resident person has a direct or indirect 

beneficial interest in the non-resident person. 

2.  For the purposes of section 1, the exempt profits of a non-resident 

person for a particular day in a year of assessment are to be ascertained in 

accordance with the following formula – 

  B x C 
A =  
  D 

where: A means the exempt profits of the non-resident person for a 

particular day in a year of assessment; 

 B means the extent of the resident person’s beneficial interest in 

the non-resident person on the particular day, expressed as a 

percentage determined in accordance with Part 2; 

 C means the exempt profits of the non-resident person for the 

accounting period of the non-resident person in which the 

particular day falls; 
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 D means the total number of days in the accounting period of the 

non-resident person in which the particular day falls. 

PART 2 

1. Where a resident person has a direct beneficial interest in a non-

resident person, the extent of the beneficial interest of the resident person 

in the non-resident person is – 

(a) where the non-resident person is a corporation that is 

not a trustee of a trust estate, the percentage of the 

issued share capital (however described) of the 

corporation held by the resident person; 

(b) where the non-resident person is a partnership that is 

not a trustee of a trust estate, the percentage of the 

profits of the partnership to which the resident 

person is entitled; or 

(c) where the non-resident person is a trustee of a trust 

estate, the percentage in value of the trust estate in 

which the resident person is interested. 

2. Where a resident person has an indirect beneficial interest in a 

non-resident person, the extent of the beneficial interest of the resident 

person in the non-resident person is – 
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(a) where there is one interposed person, the percentage 

arrived at by multiplying the percentage representing 

the extent of the beneficial interest of the resident 

person in the interposed person by the percentage 

representing the extent of the beneficial interest of 

the interposed person in the non-resident person; or 

(b) where there is a series of 2 or more interposed 

persons, the percentage arrived at by multiplying the 

percentage representing the extent of the beneficial 

interest of the resident person in the first interposed 

person in the series by - 

 (i) the percentage representing the extent of the 

beneficial interest of each interposed person 

(other than the last interposed person) in the 

series in the next interposed person in the 

series; and  

 (ii) the percentage representing the extent of the 

beneficial interest of the last interposed person 

in the series in the non-resident person. 

3. For the purposes of section 2 - 

(a) section 1 applies in determining the extent of the 

beneficial interest of a resident person in an 
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interposed person as if references to a non-resident 

person in that section were references to an 

interposed person; 

(b) section 1 applies in determining the extent of the 

beneficial interest of an interposed person in a non-

resident person as if references to a resident person 

in that section were references to an interposed 

person; 

(c) section 1 applies in determining the extent of the 

beneficial interest of an interposed person (first-

mentioned interposed person) in another interposed 

person (second-mentioned interposed person) as if – 

 (i) references to a resident person in that section 

were references to the first-mentioned 

interposed person;  and 

 (ii) references to a non-resident person in that 

section were references to the second-

mentioned interposed person.”. 

 

Explanatory Memorandum 
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The main purpose of this Bill is to give effect to the proposal to exempt 

offshore funds from profits tax in the Budget introduced by the Government for 

the 2003–2004 financial year. 

2. Clause 2 adds 4 new sections, being sections 20AB to 20AE, to the Inland 

Revenue Ordinance (Cap. 112) (“the principal Ordinance”). The major 

provisions of those sections are explained below.  

3. The proposed section 20AB contains provisions for use in the 

interpretation of the proposed sections 20AC to 20AE and Schedule 15 added by 

clause 4. The proposed section 20AB(2) and (3) deals with the determination of 

the residence of individuals, corporations, partnerships and trustees. The 

proposed section 20AB(4) to (7) explains when a person has a direct or indirect 

beneficial interest in another person. 

4. The proposed section 20AC(1) provides that a non-resident person is 

exempt from profits tax in respect of his profits from 2 kinds of specified 

transactions. The exemption applies in relation to a year of assessment 

commencing on or after 1 April 1996. The proposed section 20AC(2), (3) and (4) 

describes the first kind of those transactions. In short, to qualify for the 

exemption, the person's profits must come from a transaction that constitutes a 

dealing in securities, a dealing in futures contracts or leveraged foreign exchange 

trading and the transaction must be carried out through specified persons. The 

second kind of transaction is a transaction that is incidental to the carrying out of 

the first kind of transaction. 
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5. The proposed section 20AC(5) provides that a non-resident person will 

lose the entire exemption in a year of assessment if he carries on in Hong Kong 

in that year of assessment any business that involves any transaction other than 

the specified transactions. The proposed section 20AC(6) provides that if a non-

resident person's trading receipts from the second kind of transaction in a year of 

assessment exceed 5% of the total trading receipts from both kinds of 

transactions in that year of assessment, the exemption in respect of the profits 

from the second kind of transaction will be lost. 

6. The proposed section 20AD provides that in certain circumstances a loss 

arising from the specified transactions in a year of assessment cannot be used to 

set off assessable profits. 

7. The proposed section 20AE(1) and (3) provides that in certain 

circumstances the assessable profits of a non-resident person who is exempt 

from profits tax under the proposed section 20AC (“exempt person”) are to be 

regarded as the assessable profits of a resident person. It applies in relation to the 

year of assessment in which the Bill when enacted commences and to 

subsequent years of assessment. The provisions will be invoked in the following 

circumstances - 

(a) where a resident person has a direct or indirect beneficial 

interest in an exempt person and the interest reaches a 

specified threshold; and 



24 

(b)  where a resident person has a direct or indirect beneficial 

interest in an exempt person and the exempt person is the 

resident person’s associate. 

8. The specified threshold referred to in paragraph 7(a) is, if the exempt 

person is a corporation, an interest in not less than 30% of its issued share capital, 

or if the exempt person is a partnership, an interest in not less than 30% of its 

profits, or if the exempt person is a trustee, an interest in not less than 30% in 

value of the relevant trust estate. 

9. The proposed section 20AE(8) provides that the proposed section 20AE(1) 

or (3) does not apply in relation to a resident person if the Commissioner of 

Inland Revenue is satisfied that beneficial interests in the relevant exempt person 

are bona fide widely held. 

10. Where a resident person has a beneficial interest in a non-resident person 

through an interposed person or through a series of 2 or more interposed persons, 

if the interposed person or any of the interposed persons is a resident person, 

then more than one resident person will be liable to profits tax under the 

proposed section 20AE(1) or (3). The proposed section 20AE(9) discharges a 

resident person from his liability to tax in respect of the profits of a non-resident 

person that are regarded as the profits of the resident person by reason of such 

beneficial interest if another resident person through whom he has such 

beneficial interest is also liable to profits tax in respect of the same profits. 
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11. The proposed section 20AE(11) provides that a resident person who is 

liable to profits tax under the proposed section 20AE(1) or (3) for the year of 

assessment in which the Bill when enacted commences is, in relation to his 

assessable profits under the proposed section 20AE(1) or (3), only required to 

pay profits tax in respect of the part of those profits arising on or after the 

commencement of the Bill when enacted for that year of assessment. 

12. Clause 3 adds a new section 70AB to the principal Ordinance. The 

proposed section makes provision for the revision of an assessment necessitated 

by the commencement of the exemption provision, that is, the proposed section 

20AC, contained in clause 2. 

13. Clause 4 adds a new Schedule 15 to the principal Ordinance. The 

proposed Schedule contains a formula for ascertaining the amount regarded as 

the assessable profits of a resident person under the proposed section 20AE(1) 

and (3). 

 


