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SUMMARY

Object of the Bill

Comments

Public Consultation

Consultation with
LegCo Panel

Conclusion

To amend the Transfer of Sentenced Persons Ordinance
(Cap. 513) (“the Ordinance”) to make the Ordinance
applicable to the arrangements for the transfer of sentenced
persons between Hong Kong and Macau.

The Ordinance provides for transfer of sentenced persons
between the HKSAR and places outside People’s Republic
of China. To implement a recent transfer of sentenced
persons arrangement agreed between the HKSAR and
Macau Special Administrative Region (“MSAR”), it is
therefore necessary to amend the Ordinance to extend its
application to include the MSAR.

No public consultation has been carried out.

The Panel on Security was briefed on the legislative
proposal contained in the Bill at its meeting on 2
November 2004.

No legal difficulties have been detected and subject to
members’ views on the policy aspects, the Bill is ready for
resumption of Second Reading debate.



Il. REPORT
Object of the Bill

To amend the Transfer of Sentenced Persons Ordinance (Cap. 513) (“the
Ordinance”) to make the Ordinance applicable to the arrangements for the transfer of
sentenced persons between Hong Kong and Macau.
LegCo Brief Reference
2. SBCR 34/2857/97 Pt. 4 issued by the Security Bureau on 17 December
2004.

Date of First Reading

3. 5 January 2005.
Comments
4. The Ordinance provides for transfer of sentenced persons between the

HKSAR and places outside People’s Republic of China (“PRC”). To implement a
recent transfer of sentenced persons arrangement agreed between the HKSAR and
Macau Special Administrative Region (“MSAR?”), it is therefore necessary to amend
the Ordinance to extend its application to include the MSAR.

5. Clause 3 amends the definition of “arrangements for the transfer of
sentenced persons” in section 2 of the Ordinance to extend its application to the
arrangements for the transfer of sentenced persons between the HKSAR and MSAR.

6. Clause 4 amends section 4 of the Ordinance to empower the Chief
Executive (“CE”) to issue an outward warrant for the transfer to Macau a sentenced
person who is a permanent resident of the MSAR or, in the CE’s opinion, has close
ties with it. In response to our enquiry, the Administration has confirmed that the
term “permanent resident of Macau” is defined in Article 24 of the Basic Law of the
MSAR (Annex A) and Law No. 8/1999 of the MSAR (Annex B, only Chinese
version). Also in response to our enquiry, the Administration has explained that the
term “close ties” is not defined under the Ordinance and is generally a question to be
determined according to the facts of an individual case. The Administration has
further explained that whilst it is a matter for the discretion of the CE in each case, an
example of “close ties” may be strong family connections (e.g. where the person does
not have permanent residency in Macau but his immediate family members are all
permanent residents of Macau).



7. Clause 5 amends section 9 of the Ordinance so that the requirement of
the CE to notify the Central People’s Government (“CPG”) about requests for transfer
of sentenced persons will not be applicable to transfers between the HKSAR and
MSAR. In response to our enquiry, the Administration has explained that the
notification requirement is not required because the transfer of sentenced persons
between the HKSAR and MSAR is a matter between two SARs of the PRC.

Public Consultation

8. No public consultation has been carried out.

Consultation with LegCo Panel

9. The Panel on Security was briefed on the legislative proposal contained
in the Bill at its meeting on 2 November 2004.

10. Members did not raise specific concerns about the Administration’s
proposal. However, a member sought clarification whether the proposed transfer of
sentenced persons arrangement would only be applicable to permanent residents of
the HKSAR and permanent residents of the MSAR. The Administration responded
that under the arrangement between the HKSAR and the MSAR, a sentenced person
would not be eligible for transfer unless he was a permanent resident of, or had close
ties with, the receiving jurisdiction.

11. Another member asked whether and why the CE was required to notify
the CPG of every relevant request for transfer of a sentenced person between the
HKSAR and a jurisdiction other than the MSAR. The Administration explained that
the CE had to notify CPG of every relevant request for transfer of a sentenced person,
as this was a form of international bilateral mutual legal assistance with other
jurisdictions.

Conclusion

12. No legal difficulties have been detected and subject to members’ views
on the policy aspects, the Bill is ready for resumption of Second Reading debate.

Encl

Prepared by

Lam Ping-man, Stephen
Assistant Legal Adviser
Legislative Council Secretariat
5 January 2004
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Annex A

Please note that Official Languages of MSAR are Chinese and Portuguese. The attached translation
of the Basic Law of MSAR is just for the MSAR Government (o promote the Basic Law of MSAR in
1999 and for your reference only.

Basic Law of the Macao Special Administrative Region of the People' s Republic of China
(Adopted by the Eighth National People's Congress at its First Session on 31 March 1993)
Chapter III Fundamental Rights and Duties of the Residents

Arlicle 24 Residents Of the Macao Special Admi,nis’frcﬁve Region {"Macao residents’)
shall include permanent residents and non-permanent residents. The permanent
residents of the Macao Special Administrative Region shail be:

(1) Chinese citizens born in Macao before or_dfter the establishment of the Macao - -
Special Administrative Region and-their children of Chinese nationality bomn outside:
Macao; '

(2} Chinese cifizens who have ordinarily resided in Macao for a continuous period of
not less than seven years before or after the establishment of the Macao Special
Administrative Region and their children of Chinese nationality bom outside Macao
after they have become permanent residents;

(3) The Portuguese who were born in Macao cmd_ have faken Macao as their place of-
permanent residence before or after the e:';’rcblishmenf of the Macao Special’
Administrative Region; |

(4) The Por’ruguAese who have ordinarily resided in Macao for a confinuous period -of:
not less than seven years and have taken Macao as their place of permanent
residence before or after the establishment of the Macao Special Administrative
Region; '

[5) Other persons who have ordinarily resided in Macao for a continuous period of not
less than seven years and have taken Macao. as their place of permanent residence
before or after the establishment of the Macao Special Administrative Region;

(6) Persons under 18 years of age born in Macao of those residents listed in category :
(5] before or after the establishment of the Macae Special Administrative Region. The
above mentioned residents shall have the right of abode in the Macao Specidl
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Administrative Region and shall be quclified to obfain permanent identity cards. The
non- permcnen’r residents of the Macao Special Admm:strcmve Region shall be

persons who are quaiified to obtain Macao identity cards in accordance with the
laws of the Region but have no right of abodse.
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Annex B
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