I. Introduction

The Establishment of the Committee The Public Accounts Committee is
established under Rule 72 of the Rules of Procedure of the Legislative Council of the Hong
Kong Special Administrative Region, a copy of which is attached in Appendix 1 to this
Report.

2. Membership of the Committee  The following Members are appointed by
the President under Rule 72(3) of the Rules of Procedure to serve on the Committee:

Chairman : Dr Hon Philip WONG Yu-hong, GBS
Deputy Chairman : Hon TAM Heung-man

Members : Hon LAU Kong-wah, JP
Hon Andrew CHENG Kar-foo
Hon Abraham SHEK Lai-him, JP
Hon Jeffrey LAM Kin-fung, SBS, JP
Hon Albert Jinghan CHENG

Clerk : Ms Miranda HON Lut-fo
Legal Adviser : MrJimmy MA Yiu-tim, JP
3. As Hon TAM Heung-man, Hon Andrew CHENG Kar-foo and Hon LAU

Kong-wah had declared their personal interest in respect of the chapter on “Control and
monitoring of District Council expenses and related activities”, and Hon Albert Jinghan
CHENG had also declared his personal interest in respect of the three chapters relating to
the English Schools Foundation, the Committee agreed that they be relieved from taking
part in the examination of these chapters respectively. Details of the first three members’
declarations are given in the Chairman’s opening remarks at the Committee’s public
hearing on 8 December 2004, in Appendix 5. Details of Hon Albert Jinghan CHENG’s
declaration are set out in the Committee’s Report on the chapter on “School administration
of the English Schools Foundation”, on page 126.



I1. Procedure

The Committee’s Procedure  The practice and procedure, as determined by
the Committee in accordance with Rule 72 of the Rules of Procedure, are as follows:

(@)

(b)

(©)

(d)

(€)

(f)

the public officers called before the Committee in accordance with Rule
72 of the Rules of Procedure, shall normally be the Controlling Officers
of the Heads of Revenue or Expenditure to which the Director of Audit
has referred in his Report except where the matter under consideration
affects more than one such Head or involves a question of policy or of
principle in which case the relevant Director of Bureau of the
Government or other appropriate officers shall be called. Appearance
before the Committee shall be a personal responsibility of the public
officer called and whilst he may be accompanied by members of his staff
to assist him with points of detail, the responsibility for the information or
the production of records or documents required by the Committee shall
rest with him alone;

where any matter referred to in the Director of Audit’s Report on the
accounts of the Government relates to the affairs of an organisation
subvented by the Government, the person normally required to appear
before the Committee shall be the Controlling Officer of the vote from
which the relevant subvention has been paid, but the Committee shall not
preclude the calling of a representative of the subvented body concerned
where it is considered that such a representative could assist the
Committee in its deliberations;

the Director of Audit and the Secretary for Financial Services and the
Treasury shall be called upon to assist the Committee when Controlling
Officers or other persons are providing information or explanations to the
Committee;

the Committee shall take evidence from any parties outside the civil
service and the subvented sector before making reference to them in a
report;

the Committee shall not normally make recommendations on a case on
the basis solely of the Director of Audit’s presentation;

the Committee shall not allow written submissions from Controlling
Officers other than as an adjunct to their personal appearance before the
Committee; and
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() the Committee shall hold informal consultations with the Director of
Audit from time to time, so that the Committee could suggest fruitful
areas for value for money study by the Director of Audit.

2. The Committee’s Report  This Report by the Public Accounts Committee
corresponds with the Reports of the Director of Audit on:

- the Accounts of the Government of the Hong Kong Special Administrative
Region for the year ended 31 March 2004, and

- the results of value for money audits (Report No. 43),

which were tabled in the Legislative Council on 24 November 2004. Value for money
audits are conducted in accordance with the guidelines and procedures set out in the Paper
on Scope of Government Audit in the Hong Kong Special Administrative Region - ‘Value
for Money Audits’ which was tabled in the Provisional Legislative Council on 11 February
1998. A copy of the Paper is attached in Appendix 2.

3. In addition, this Report takes stock of the progress of the action taken by the
Administration on the recommendations made in the Committee’s Report Nos. 40, 40A
and 41 and offers the Committee’s views on the action taken. These are detailed in
Parts 111 to V of this Report.

4, The Government’s Response The Government’s response to the
Committee’s Report is contained in the Government Minute, which comments as
appropriate on the Committee’s conclusions and recommendations, indicates what action
the Government proposes to take to rectify any irregularities which have been brought to
notice by the Committee or by the Director of Audit and, if necessary, explains why it does
not intend to take action. It is the Government’s stated intention that the Government
Minute should be laid on the table of the Legislative Council within three months of the
laying of the Report of the Committee to which it relates.



I11. Report of the Public Accounts Committee
on Report No. 40 of the Director of Audit on the Results
of Value for Money Audits and Supplemental Report of the
Public Accounts Committee on Report No. 39 of the Director of Audit
on the Results of Value for Money Audits [P.A.C. Report No. 40]

Laying of the Report  Report No. 40 of the Director of Audit on the results of
value for money audits was laid in the Legislative Council on 30 April 2003. The
Committee’s subsequent Report (Report No. 40) was tabled on 9 July 2003, thereby
meeting the requirement of Rule 72 of the Rules of Procedure of the Legislative Council
that the Report be tabled within three months of the Director of Audit’s Report being laid.

2. The Government Minute The Government Minute in response to the
Committee’s Report No. 40 was laid in the Legislative Council on 15 October 2003. A
progress report on matters outstanding in the Government Minute was issued on
23 October 2004. The latest position and the Committee’s further comments on these
matters are set out in paragraphs 3 and 4 below.

3. Subvention for staff emoluments of The Legislative Council Commission
(Chapter 2 of Part 1V of P.A.C. Report No. 40). The Committee was informed by the
Secretary General of the Legislative Council Secretariat, in his letter of 26 November
2004 in Appendix 3, that:

- the Exchange of Letters (EoL) between the Administration and The
Legislative Council Commission (LCC), which set out the general principles
and guidelines governing the administrative arrangements for the LCC and its
working relationship with the Administration, as well as the existing funding
arrangements for the LCC, had been reviewed; and

- the EoL had been amended to reflect the updated funding arrangements since
the last revision in 1997, such as the replacement of the baseline approach for
funding by the Operating Expenditure Envelope approach. The revised EoL
was signed by the LCC and the Administration in November 2004.

4. The Committee noted the above result of the review of the EoL between the
Administration and the LCC.



IV. Supplemental Report of the Public Accounts Committee
on Report No. 40 of the Director of Audit on the Results
of Value for Money Audits [P.A.C. Report No. 40A]

Laying of the Report  Report No. 40 of the Director of Audit on the results of
value for money audits was laid in the Legislative Council on 30 April 2003. The
Committee’s supplemental report (Report No. 40A) on Chapters 8, 9 and 10 of the Director
of Audit’s Report was tabled on 19 November 2003.

2. The Government Minute The Government Minute in response to the
Committee’s Report No. 40A was laid in the Legislative Council on 3 March 2004. A
progress report on matters outstanding in the Government Minute was issued on
23 October 2004. The latest position and the Committee’s further comments on these
matters are set out in paragraphs 3 to 8 below.

3. University Grants Committee funded institutions - Governance, strategic
planning and financial and performance reporting (Chapter 1 of Part IV of P.A.C.
Report No. 40A). The Committee was informed that:

Corporate governance of institutions

Review of the governance structure of the University of Hong Kong

- the University of Hong Kong (HKU) was carrying out in phases other
measures, such as enhancing communications between the management and
members of the HKU;

Amendment to the University of Hong Kong Ordinance regarding the statutory
roles of the Council and Court of the University of Hong Kong

- the HKU had been working on amendments to the University of Hong Kong
Ordinance so that the role of its Court would be more accurately defined and
consistent with the HKU statutes in the Ordinance;

“Fitness for purpose” reviews of the governance structures of the other seven
institutions

- the City University of Hong Kong (CityU) Council had established an
Implementation Committee to follow up the CityU Review Committee’s
recommendations. According to the implementation plans approved by the
CityU Council in March 2004, the various recommendations would be carried
out in 2004 and 2005;
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- the Lingnan University (LU) Council completed a review of the membership
and terms of reference of its standing committees in April 2004;

- The Chinese University of Hong Kong (CUHK) had implemented the
recommendations stated in the interim report, including the establishment of
an Executive Committee and an audit committee;

- the Task Force formed under The Hong Kong Institute of Education (HKIEd)
Council completed the review of the HKIEd’s governance structure in early
2004. The HKIEd had implemented the recommendation of the Task Force
to streamline the structure of Council Committees by dissolving some
Committees and subsuming some Sub-committees under other Committees;

- the Governance and Management Review Committee of The Hong Kong
Polytechnic University (PolyU) completed its review of institutional
governance and management structure in June 2004,

Membership, attendance and attendance records in relation to Council meetings

- the CityU Council had approved the recommendations of its Review
Committee on University Governance and Management to downsize the
CityU Council so that there would be a clear majority of lay members. The
Council, in consultation with the Administration, had been examining the
necessary legislative amendments to the City University of Hong Kong
Ordinance to implement the recommendations;

- to involve the external members in more aspects of the work of the CityU, the
CityU Council had approved the recommendation of restructuring its
committees so that lay members would be in the majority. The
recommendation had been implemented starting from the 2004-05 academic
year;

- the CUHK Council decided in February 2004 to publish the information on
the attendance of each Council member on the CUHK’s website;

- the HKIEd Council decided in February 2004 that, in order to enhance
transparency, each Council member’s attendance record at the Council and
Council Committee meetings would be uploaded onto the HKIEd’s website
on an annual basis;

- the PolyU published the attendance records of its Council members on the
PolyU’s website in September 2004;
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- The Hong Kong University of Science and Technology (HKUST) Council
resolved at its meeting in May 2004 that there would not be a quorum at any
Council meeting unless external members constituted a majority. This new
rule had been implemented with effect from that meeting;

- the HKUST Council also agreed to publish the attendance records of Council
members at Council meetings in the 2003-04 Annual Report of the HKUST;

- the HKU Council agreed in April 2004 that the record of attendance of
Council members should be made public;

Proposal to set up an audit committee — City University of Hong Kong, Hong
Kong Baptist University, The Chinese University of Hong Kong, and the
University of Hong Kong

- the CUHK, the CityU and the HKU established their own audit committees in
December 2003, March 2004 and April 2004 respectively;

Proposal to conduct periodic reviews of the effectiveness of governing bodies

- the Review Committee on University Governance and Management of the
CityU submitted a Code of Practice to the CityU Council for consideration in
July 2004. Aiming at enhancing the effectiveness of the Council, the Code
of Practice covered responsibilities of Council members, conduct of Council
business, governance framework and legal status of the CityU, as well as
financial affairs and staffing matters;

- the HKIEd Council had completed its review of governance structure and
concluded that any review of the effectiveness of its governing body would be
conducted as and when necessary, and in the light of the development
of/changes in the Institute as well as the Hong Kong higher education sector
as a whole;

- the HKUST Council agreed in May 2004 that periodic reviews of the HKUST
governing body (i.e. the Council itself) should be conducted as and when
appropriate;

- the HKU Council had agreed to carry out reviews of its own effectiveness
once every five years, with the framework of the first review to be determined
in the 2004-05 academic year; and
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Performance reporting of institutions

Performance-based funding scheme for the 2005-06 to 2007-08 triennium

the University Grants Committee (UGC) had established a Performance and
Role-related Funding Scheme Assessment Panel to consider the
self-assessment documents submitted by the UGC-funded institutions and to
assess their performance against role. The Panel carried out an assessment
exercise in August 2004, and sought to test and verify the conclusions made
by the institutions. Evaluation was carried out according to criteria and
benchmarks suggested by the institutions. The UGC had accepted the
findings and conclusions made by the Panel and would feature this element in
its 2005-06 to 2007-08 triennial funding recommendations to the
Administration.

4. The Committee wishes to be kept informed of further development on the
subject.
5. University Grants Committee funded institutions — General administrative

services (Chapter 2 of Part IV of P.A.C. Report No. 40A). The Committee was informed

that:

Provision of senior staff quarters

University Grants Committee Working Group on Housing Arrangement After

Derequlation of University Salaries

the Administration and the Secretary-General, University Grants Committee
(UGC) were examining the joint proposal put forward by the UGC-funded
institutions regarding the funding arrangements for staff housing benefits after
the deregulation of university salaries. Subject to their deliberations, the
proposal would be submitted to the Working Group on Housing Arrangement
After Deregulation of University Salaries for consideration;
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Occupancy position of senior staff quarters in September 2004

- the occupancy position of senior staff quarters (SSQ) in UGC-funded
institutions (except Lingnan University (LU) which did not have SSQ) was
tabulated as follows:

Occupancy of senior
staff quarters
as at January 2004
(as reported in the | Occupancy of senior

Government Minute staff quarters
Institution of March 2004) as at September 2004
City University of Hong 81% 88%
Kong (CityU)
Hong Kong Baptist 56% 70%
University (HKBU)
The Chinese University 85% 88%
of Hong Kong (CUHK)
The Hong Kong 95% 70%
Institute of Education
(HKIEd)
The Hong Kong S71% 70%
Polytechnic  University
(PolyV)
The Hong Kong 98% 96%
University of Science
and Technology
(HKUST)
University of Hong 93% 96%
Kong (HKU)

- after the implementation of positive measures to make beneficial use of
vacant SSQ, the occupancy rate of SSQ in all institutions had increased,
except for the HKUST which nonetheless maintained a high occupancy rate,
and the HKIEd the vacant quarters of which were expected to be filled up by
new recruits who would report for duty in the next few months;
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Actions taken by institutions to improve the vacancy position of senior staff

quarters, and to address the rent-charging practices for senior staff quarters staff

receiving Private Tenancy Allowance or Home Financing Allowance

the Housing Working Group of the CityU had completed a comprehensive
review which covered, among others, the housing stock and accommodation
issues for staff, visitors and students. To maximise the usage of SSQ, the
CityU planned to convert an entire block of its SSQ, i.e.the To Yuen
Building (18 units), for office use in 2005. In addition, the CityU had
successfully leased nine vacant units to non-CityU personnel since July 2004.
The CityU would take into consideration the need to retain adequate units for
accommodating eligible staff and lease surplus vacant quarters to reduce the
vacancy position. The CityU would continue to charge market rents in
leasing the vacant SSQ to its staff receiving Home Financing Allowance
(HFA)/Private Tenancy Allowance (PTA);

to optimise the use of existing quarters and improve their occupancy, the
HKBU had made use of its SSQ as housing benefits for eligible staff. A
total of six newly recruited staff were allocated staff quarters when they
assumed duty in August and September 2004. In addition, the HKBU had
made efforts to lease the vacant staff quarters to HKBU staff and in the open
market. In the past few months, five units of the SSQ were leased out. The
HKBU would continue to charge market rents in leasing the vacant staff
quarters to HKBU staff and/or in the open market;

the CUHK continued to implement measures to improve the vacancy situation
of its SSQ. These included leasing SSQ to HFA and PTA recipients and
other interested senior staff members; offering SSQ as the only form of
housing benefit available to new staff appointed under the deregulated
environment; and extending some SSQ units with relatively lower occupancy
rate for lease by the retirees at market rent. As a result, the occupancy rate
of SSQ increased from 85% in January 2004 to 88% in September 2004;

regarding the CUHK’s rent-charging practice, PTA recipients and other
residents were charged at market rental level for occupancy of SSQ. As for
HFA recipients, they were only allowed to rent vacant SSQ at market rates
not exceeding 115% of their entitlements, and the rental to be paid would be
the amount of their individual HFA entitlements, regardless of whether the
market rents (subject to the above ceiling) were higher or lower than the HFA
entitlements. This was to ensure that there was no major under-recovery of
market rents in overall terms on the one hand, and to provide staff with more
certainty over the rent payable and in turn to achieve a higher occupancy rate

-10 -
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on the other hand. So far, the total rents collected based on HFA
entitlements were no less than the total market rents for all SSQ involved;

it was currently a standing arrangement for new appointees of the PolyU who
were eligible for housing benefit to be provided with SSQ only if available.
The number of vacant units dropped from 29 in early 2004 to 20 in September
2004. The PolyU would continue to charge HFA recipients occupying SSQ
their maximum HFA entitlements (which were considered by a professional
surveyor to be no less than the market rents);

the HKIEd offered SSQ as the only form of housing benefits to new staff
recruited after 1 July 2003. Taking into account the estimated number of new
recruits for the 2004-05 academic year, all vacant SSQ would be filled up in
the next few months. The HKIEd would continue to charge market rents in
leasing the vacant SSQ to its staff receiving HFA/PTA;

the HKUST had continued to actively engage property agents in leasing
vacant SSQ. Around 40 units of SSQ were leased out at market rate by
September 2004. As for the rent-charging practice for HFA recipients
occupying SSQ, the occupants were charged their HFA rates. While in some
cases the HFA rates were greater than the market rent and in some cases
lower, the total sum of rental collected from all these occupants involved was
no less than the total market rents to be fetched from these flats;

the HKU had continued implementing positive measures to reduce the
vacancy rate of SSQ such as conducting periodic review of rental levels of
SSQ and actively engaging estate agents to lease out SSQ in the open market.
These measures had proved to be successful and the occupancy rate of SSQ
increased from 93% in January 2004 to around 96% by September 2004.
The HKU would continue to charge market rents in leasing the vacant SSQ to
its staff receiving HFA/PTA;

Task Force to ensure optimal use of the vacant senior staff quarters

the Task Force under the chairmanship of the Secretary-General of UGC met
in end April 2004 to discuss the occupancy position of SSQ and the related
measures, and the rent-charging practices for HFA staff occupying SSQ.
The Task Force requested the institutions to try their best to explore ways to
ensure that the rents paid by HFA recipients reflected the market rates;

-11 -
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the Task Force was delighted to note that all institutions had implemented
Improvement measures to reduce the vacancy rate of SSQ. Institutions with
relatively low occupancy rate of SSQ were requested to make reference to the
experiences of sister institutions and to further carry out proactive measures to
put vacant SSQs to gainful use. Institutions were also invited to consider the
possibility of setting up a common pool of SSQ among themselves so that
staff in one institution could apply and live in vacant staff quarters of another
institution if they so wished. The Task Force would continue to monitor the
occupancy position of SSQ);

Provision of junior staff quarters

Reviews by the institutions on the operational need for junior staff quarters

the CityU had reviewed the operational need for junior staff quarters (JSQ)
and concluded that, out of its nine JSQ, seven were occupied by essential staff
to meet operational need and the remaining two had been leased out on a
short-term basis to visiting staff and/or research fellows. The CityU’s
Housing Working Group would periodically review the matter;

while there was no vacant JSQ in September 2004, the LU was nonetheless
conducting a review on the operational need of JSQ, which was planned for
completion by the end of 2004. The LU expected that the majority of the
JSQ would be phased out by June 2005 and would be converted into units
suitable for occupation by visiting lecturers or staff eligible for housing
benefits;

the CUHK had suspended the allocation of JSQ to its staff members to pave
the way for alternative use or redevelopment of JSQ, details of which would
be considered together with the master development plan of the CUHK. A
JSQ Working Group had been set up for this purpose, and it was expected to
give a clearer direction by June 2005;

the HKIEd had set up a working group to closely monitor the operational
need for JSQ. There were six vacant JSQ out of a total of 26 by September
2004. As there was shortage of office space, the HKIEd would explore the
possibility of converting vacant JSQ into office use and for non-UGC-funded
projects/activities, etc. and levy appropriate charges;

-12 -
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regarding the HKUST, out of a total of 158 JSQ, 97 units were allocated to
staff based on operational need. For the remaining 61 units, 57 were
released in September 2004, including 45 allocated to research staff and
12 leased out in the open market. The overall occupancy rate for the JSQ
was thus 97%. The HKUST would continue to monitor the situation to
ensure a high occupancy rate of JSQ);

apart from reserving JSQ for staff to live in or near the main campus for
discharging duties related to security, safety, emergency maintenance, etc.,
the HKU continued to re-model JSQ for use by students and visiting scholars.
Out of a total of 165 JSQ, the number of JSQ designated for occupancy by
students and visiting scholars increased from 75 in December 2003 to 84 by
September 2004;

Provision of guest quarters

Institutions to improve the vacancy position of guest quarters

the CityU continued to promote guest quarters (GQ) occupancy. The
average occupancy rate for the first half of 2004 was 80%;

the number of the HKBU’s GQ units had been reduced from 20 to 18 since
1 July 2004. By September 2004, around half of the GQ units were
occupied. In the event that the demand for staff quarter increased and there
were still vacancies in GQ, more units of GQ would be converted into staff
quarters for occupation;

four of the LU’s GQ were renovated in mid-July 2004 to become two larger
quarters for occupation by visiting lecturers and staff eligible for housing
benefits. The LU intended to convert some more GQ units into staff quarters
by July 2005;

through promotion efforts to departments/units, the occupancy rate of the
CUHK’s GQ during the summer vacation in 2004 stayed at around 70%. The
occupancy rate might pick up after the regular term commenced;

the average occupancy rate of the HKIEd’s GQ in the 2004-05 academic year
would be around 52% after excluding some GQ which would likely be
converted into SSQ. To improve GQ occupancy, the HKIEd had started
leasing them to staff, alumni and students at appropriate charges for
short-term stay;

-13-
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with continual efforts of monitoring and promotion, such as on-going
collection of customer feedback, frequent review of pricing strategy and
regular distribution of publicity materials to departments, the occupancy of
the PolyU’s GQ had been satisfactory. The average occupancy rate was
92% in July 2004 and stayed at over 80% in August and September 2004;

the occupancy rate of the HKUST’s GQ was 85% by September 2004. The
HKUST undertook to monitor its occupancy position on an on-going basis;

the HKU commenced a substantial renovation project of its GQ (the Robert
Black College) in December 2003 to enhance its marketability. Two-thirds
of the works had been completed, with the remaining works to be finished by
October 2004. Since the College had to be partially closed during the
renovation period, the occupancy of GQ was expected to improve after
completion of works;

Student hostels

Institutions to improve the vacancy position of student hostels

the CityU’s student hostels continued to enjoy a high occupancy level at an
average of 99% during term-time of the 2003-04 academic year and 85%
during summer vacation in 2004. With a view to enhancing the occupancy
rate during vacation time, the CityU had vigorously promoted summer letting
and collaborated programmes with external organisations, internal
departments, student organisations, community groups, alumni and short-stay
visitors. A flexible weekly rental scheme had been designed to attract more
students to stay in student hostels during the summer vacation. With the
continued efforts of the CityU to promote hostel residence, its occupancy rate
was 90% in September 2004;

the HKBU had made increasing efforts to promote the value of hall life
education among undergraduate students since May 2003. It had also
conducted special promotion campaigns to attract associate degree and
full-time taught postgraduate students. Non-teaching visiting research
scholars, students of the CityU not provided with hall places and short-term
exchange research students had also been accommodated in hostels to
increase their occupancy rates. With the continued efforts of the HKBU to
promote hostel residence, the occupancy rate would be close to 100% at the
beginning of the 2004-05 academic year;

-14-
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the LU had undertaken various measures to promote occupancy of student
hostels. The LU had, for instance, speeded up maintenance works of student
hostels during the summer break so that hostel rooms could be made available
for occupation at the start of the new term. The student hostels were fully
occupied in September 2004;

the CUHK’s undergraduate student hostels were fully occupied in September
2004. The occupancy rate of graduate student hostels during the summer of
2004 was 85%, and reached 95% by September 2004;

the HKIEd continued to take positive measures to improve the occupancy
position of student hostels, such as extending hostel residence to parents of
non-local students, participants of professional training programmes
organised by the HKIEd, associate degree students, etc. Moreover, strategic
marketing efforts would be made to let out student hostels to schools and
corporations for summer camps or staff functions during vacation. With the
continued efforts of the HKIEd to promote hostel residence, the occupancy
rate was about 70% in September 2004;

the extensive publicity and promotion, various hall functions and schemes
(e.g. the Hall Resident Service Award Scheme and the Hall Education
Through Campus Work Scheme) organised by the PolyU had been fruitful.
The average occupancy rate of the student hostels during term time in the
2003-04 academic year was 87%, which was 21 percentage points higher than
the average occupancy rate of 66% of the previous year. The occupancy rate
for September 2004 was even higher at over 95%;

the occupancy rate of student hostels in the HKUST remained at 99% during
semester time by September 2004. The HKUST would try to maintain this
high occupancy rate;

the HKU’s Report on Hall Education, which aimed at re-examining and
re-appraising the philosophy of hostel education, was approved by its Senate
in February 2004. The Report had set the framework for future direction of
hall education;

as a result of positive measures undertaken by the HKU to boost occupancy of

its hostels, the average occupancy rate of student hostels was around 98% in
September 2004;
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6.
subject.

- to further promote hostel occupancy, the HKU implemented the following
measures for summer letting in the 2003-04 academic year:

(@) all current students and non-residents were invited to apply for summer
residence in March 2004;

(b) the Office of Student Affairs coordinated commercial letting for local and
overseas individual visitors, and academic/cultural programmes in
summer 2004, and had begun accepting advance bookings by groups
since early 2004; and

(c) departments were encouraged to organise summer hall programmes for
students who were not residents during the residential year, and to
introduce special programmes for students from the Mainland, overseas
universities and local secondary schools to reside in halls;

Review of the existing policy on students’ grants and loans

- the Administration constantly reviewed its policy on students’ grants and
loans, taking into account new developments in the sector and comments from
relevant parties. The advisory committee that advised the Administration on
the operation of the Local Student Finance Scheme had, based on the findings
of a student expenditure survey, put forward a number of recommendations to
improve the types and levels of grants and loans for needy students, including
the recommendation to provide needy students with an accommodation
expenses loan so as to enable them to live in student hostels. The
Administration was examining these recommendations and would come to a
view soon; and

Outsourcing of institutions’ services

Institutions to widen the scope for outsourcing their services

- all institutions had taken measures to outsource their services as appropriate
and would continue to look for such opportunities in future.

The Committee wishes to be kept informed of further development on the
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7. University Grants Committee funded institutions — Staff remuneration
packages and stipends (Chapter 3 of Part IV of P.A.C. Report No. 40A). The Committee

was informed that;

Pay structure

Institutions’ reviews of their pay structure

the City University of Hong Kong (CityU) Council approved the adoption of
a new set of salary scales and pay rise system with effect from 1 July 2004.
The main features were as follows:

(@)

(b)

the new salary scales were applicable to new appointees of both
academic and non-academic staff who were offered appointment on or
after 1 July 2004. The new appointees would receive reduced starting
and maximum salaries. Moreover, the salary scales for each grade of
staff would cover a range of fixed incremental steps. Increments would
not be given automatically but would be subject to the new pay rise
system. Serving staff would remain on existing salary scales of their
respective grades and the existing salary scales should apply in case of
promotion; and

the new pay rise system was applicable to both serving staff and new
staff appointed on superannuable or gratuity-bearing contract terms.
Each year, the CityU’s Budget Committee would decide whether a pay
rise exercise should be conducted for that particular year, having regard
to the budgetary situation of the CityU. A pay rise in the form of
increment along the salary scale might be given to staff whose current
salary was within the salary range, subject to the performance of the staff
concerned;

the Hong Kong Baptist University (HKBU) Council approved in June 2004 a
new pay and reward structure for both academic/teaching and non-teaching
staff, which was being implemented in stages with effect from 1 July 2004.
The main features of the new pay and reward structure included:

(@)

rationalised and streamlined pay structures for academic/teaching and
non-teaching staff on the basis of internal equity of different job
requirements and external comparability with the pay levels of
comparable jobs in the market;
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(b) replacement of the current system of fixed amount of annual salary
increment by a more flexible salary adjustment mechanism based on staff
performance subject to the financial situation of the HKBU, changes in
market pay levels and cost-of-living adjustment; and

(c) establishment of a performance management system which would be
linked to salary increase and reward/recognition of staff performance;
and introduction of one-off and more flexible award/special allowance as
means of reward/recognition of staff performance and/or special
contribution to the HKBU:;

In recognition of the need to strike a balance between achieving the overall
objective of the new structure and addressing staff concerns, the new pay and
reward structure was applicable to newly-appointed staff, i.e. those appointed
on or after 1 July 2004 for teaching staff and on or after 1 January 2005 for
non-teaching staff. As for serving staff, the new pay and reward structure
would start to apply to teaching staff and non-teaching staff on 1 July 2005
and 1 January 2006 respectively;

Lingnan University (LU) implemented a new set of rank and salary structures
in October 2003 for application to new appointees and to serving staff upon
promotion. The academic rank structure was rationalised and simplified to
map out a clear career path for academic staff, and the ranks and salary scales
of all non-academic posts were updated and attuned to reflect more accurately
the level of responsibilities;

The Chinese University of Hong Kong (CUHK) introduced revised pay levels
for its non-teaching grades in March 2004. The pay adjustment was
applicable to new recruits appointed on or after 1 March 2004, and to serving
staff upon movements (e.g. contract renewal, re-appointment to a different
post/department, conversion to regular terms and promotion). The pay
levels for teaching staff would continue to be subject to a salary
administration system introduced since July 2003;

The Hong Kong Institute of Education (HKIEd) had commissioned a
consultancy to evaluate the duties of its non-teaching position and to
benchmark their salaries with the market. The Institute was also reviewing
the pay structure of teaching positions, drawing reference to similar pay
structures locally and in overseas. It was expected that the review
recommendations would be submitted to the HKIEd Council for consideration
within the 2004-05 academic year;
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- The Hong Kong Polytechnic University (PolyU) implemented a new pay and
compensation package which was applicable to new employees appointed
from 1 April 2004 onwards. Features of the new package included:

(a) remunerating new employees on their respective salary ranges according
to their job bands under a broad-banding system. Salary ranges were
drawn up with reference to salaries in the relevant market segments; and

(b) abandoning the “automatic” granting of annual salary increment. Salary
adjustment, if any, would be determined after an across-the-board salary
review for all staff and would be based on considerations that included,
but were not limited to, the outcome of the periodical performance
review of individual staff, their respective salary levels within the salary
range, the financial situation of the PolyU, prevailing pay trends in the
relevant market segment, etc;

- The Hong Kong University of Science and Technology (HKUST) had
established a Working Group to oversee the review of the grading and salary
structure for non-academic staff. The review was scheduled for completion
by 2005;

- the University of Hong Kong (HKU) Council had been examining the
recommendations of the review of pay structure for academic staff. A
Sub-Group on Non-Academic Staff Salaries had commenced its review, and
aimed to submit the recommendations to the HKU Council during the
2004-05 academic year;

Disclosure guidelines on the remuneration of senior staff of institutions

- the University Grants Committee (UGC) issued guidelines in December 2003
requiring institutions to disclose in their financial statements the number of
higher paid staff whose total annual remuneration exceeded $1.8 million
irrespective of the funding sources, to enhance the transparency and
accountability of the institutions;

Institutions to enhance the transparency and accountability in the application of
non-public funds

- the receipt and use of non-public funds, including those obtained from
non-public sources, were accounted for in the financial statements of the
institutions. The financial management, including budgeting and
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performance review, of activities funded by non-public sources was also
subject to monitoring by the University Councils and their committees;

Review of the future role and functions of the Universities Joint Salaries
Committee

- with the deregulation of salary in the UGC sector, members of the Heads of
Universities Committee (HUCOM) agreed in April 2004 to dissolve the
Universities Joint Salaries Committee (UJSC);

The Hong Kong Polytechnic University’s review on the effect of section 9(3)(c)
of The Hong Kong Polytechnic University Ordinance and its proper application

- the Governance and Management Review Committee of the PolyU had
reviewed the Hong Kong Polytechnic University Ordinance and would submit
its review report covering its recommendations on various sections of the
Ordinance, including section 9(3)(c), to the PolyU Council for consideration
before the end of 2004;

Provision of resources to The Hong Kong Institute of Education

- in recognition of the HKIEd’s initial development needs, additional funding
support was given to the HKIEd during its early years of establishment and
the HKIEd was exempted from the 10% unit cost reduction applicable to
other UGC-funded institutions in the 1998/99 - 2000/01 triennium. Other
than providing additional support in the initial years, the UGC had been
adopting a funding mechanism which ensured that the HKIEd was able to
compete with other UGC-funded institutions on an equal footing. It had
been an ongoing commitment of the UGC to ensure a fair and level playing
ground in terms of allocation of funds to UGC-funded institutions;

Administration of leave

Institutions to address the problems associated with the excessive leave
entitlements and the encashment of leave

- the CityU had sent periodical reminders to its various departments to clear
staff’s accumulated leave. Forfeiture of leave days not yet taken by the
clearance deadline for existing staff, and reduced leave provisions for new
staff, had also been strictly enforced;
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under the newly approved pay and reward structure endorsed by the HKBU
Council in June 2004, the following new measures, which were applicable to
new staff, had been introduced to guard against excessive leave accumulation
and leave encashment on leaving the service of the HKBU:

(a) staff were encouraged to take leave on an annual basis;

(b) only half of the annual leave entitlement might be carried forward to the
following 12-month period in general; and

(c) payment of outstanding leave on leaving the service of the HKBU was
confined to a period, which varied from not more than two calendar
weeks to one calendar month for different staff grades;

the leave arrangements for both academic and non-academic staff of the LU
had been effectively administered and monitored under the established leave
management scheme. For academic staff, those on the old leave terms were
given 49 days of annual leave for both vacation and research purposes, and
those on new leave terms were given a much reduced annual leave
entitlement. Half of the annual leave provided to all academic staff should
be taken during the summer breaks. Their unused leave would be forfeited
upon termination of contract/employment. As for non-academic staff, those
on old leave terms could accumulate leave up to 67 working days while those
on revised terms could accumulate two years’ entitlement. All unused
annual leave in excess would be forfeited without compensation. These
measures had effectively kept the accumulation of unused leave at a
reasonable level,

the CUHK continued to adopt the leave arrangement of migrating serving
staff with long leave entitlements (i.e. those in service before 2002) to the
Annual Leave Scheme 2002 on re-appointment/renewal of contract. The
CUHK had introduced measures whereby other serving appointees would also
migrate to this Annual Leave Scheme on re-appointment/renewal of contract.
New recruits would also be provided with annual leave under the Annual
Leave Scheme 2002;

under the review of the pay structure, the HKIEd had commissioned a
consultancy to review the contractual benefits for all staff, including vacation
leave entitlement. Recommendation in this respect, together with others,
would be submitted to the HKIEd Council for consideration within the
2004-05 academic year,;
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- with the implementation of the new terms of service on 1 April 2004, new
appointees of the PolyU were provided with leave provisions at levels
comparable to those as provided in the labour market. The annual leave
entitlements were 22 working days for academic, management and senior
professional staff; 18 working days for executive and professional staff; and
14 working days for general staff. The maximum leave accumulation had
been reduced from two years’ entitlement to that of one year;

- the HKUST’s policy of leave encashment had discontinued.  Since
September 2001, staff could only carry forward, from one year to the next, not
more than 14 days of their annual leave. No payment would be made in
respect of any untaken leave except on cessation of employment;

- the HKU’s current review of non-academic staff salaries would address the
problem of excessive leave entitlement in the long term. The review was
expected to be completed in early 2005; and

Stipends for research postgraduate students

Institutions to improve the administration of stipends

- to improve the administration of research postgraduate stipends, the HUCOM
agreed that the Postgraduate Administrators’ Circle (PGAC) should be given
the authority to approve a common band of stipend rates which allowed for
deviations within a certain range for the HUCOM member institutions to
follow. By doing so, it could uphold institutional autonomy on one hand,
and avoid unhealthy competition on the other. Under the approved
arrangement, the PGAC was required to provide an annual report to the
HUCOM on the agreed stipend rate.

8. The Committee wishes to be kept informed of further development on the
subject.
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V. Report of the Public Accounts Committee on the Reports
of the Director of Audit on the Accounts of the Government of the Hong Kong
Special Administrative Region for the year ended 31 March 2003 and the Results
of Value for Money Audits (Report No. 41) [P.A.C. Report No. 41]

Laying of the Report  The Report of the Director of Audit on the Accounts
of the Government of the Hong Kong Special Administrative Region for the year ended
31 March 2003 and his Report No. 41 on the results of value for money audits were laid in
the Legislative Council on 26 November 2003. The Committee’s subsequent Report
(Report No. 41) was tabled on 25 February 2004, thereby meeting the requirement of Rule
72 of the Rules of Procedure of the Legislative Council that the Report be tabled within
three months of the Director of Audit’s Report being laid.

2. The Government Minute The Government Minute in response to the
Committee’s Report No. 41 was laid in the Legislative Council on 19 May 2004. A
progress report on matters outstanding in the Government Minute was issued on
23 October 2004. The latest position and the Committee’s further comments on these
matters are set out in paragraphs 3 to 48 below.

3. Financial performance of the Post Office (paragraphs 7 to 8 of Part Ill of
P.A.C. Report No. 41). The Committee was informed that the Post Office (PO), together
with the Economic Development and Labour Bureau and the Financial Services and the
Treasury Bureau, continued to examine critically the challenges to the PO’s operation as
identified by the Committee. Apart from the PO’s financial performance and operation as
a trading fund, the studies had covered issues relating to the postal services market,
including global developments and overseas experience. In view of the complexity of the
many issues involved, more detailed studies on these were being undertaken.

4. The Committee wishes to be kept informed of the results of the comprehensive
review of postal policy and services.

5. Provision of slaughtering facilities for supplying fresh meat (paragraphs 3 to 4
of Part IV of P.A.C. Report No. 41). The Committee was informed that:

- the consultancy firm engaged by the Food and Environmental Hygiene
Department (FEHD) to forecast the slaughtering throughput of livestock in
the territory up to the year 2007 had completed its assignment. The
forecasting period covered by the consultancy was originally up to 2010. It
was shortened to 2007 to increase the reliability of the statistical analysis;
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the study showed decreasing trends in the average consumption of fresh pork
and fresh beef per person, which would reduce the daily number of pigs and
cattle to be slaughtered in the coming few years. The study further revealed
that it would be premature to propose centralising the slaughtering operation
of livestock at the Sheung Shui Slaughterhouse (SSSH) unless the technical
feasibility of increasing pig slaughtering throughput of the SSSH had been
examined. The FEHD reported the details of the study and the findings to
the Legislative Council Panel on Food Safety and Environmental Hygiene on
29 June 2004; and

the Architectural Services Department (Arch SD) was examining the outcome
of the study to ascertain whether it was technically feasible to centralise the
slaughtering operation of livestock at the SSSH. The FEHD would consider
the findings of the Arch SD and other factors before making
recommendations on the way forward.

6. The Committee wishes to be kept informed of the progress made by the Arch SD
in ascertaining the feasibility of centralising the slaughtering operating of livestock at the
SSSH and the FEHD’s recommendations on the way forward.

7. Services provided by the Official Receiver’s Office (paragraphs 5 to 7 of Part
IV of P.A.C. Report No. 41). The Committee was informed that:

Guidelines on liquidators’ remuneration

a set of guidelines on liquidators’ remuneration for private insolvency
practitioners (PIPs) drawn up jointly by the Official Receiver’s Office (ORO)
and the former Hong Kong Society of Accountants (now known as the Hong
Kong Institute of Certified Public Accountants) had been submitted to the
company judge for comments. The judge had expressed her initial views on
the matter during a talk she gave to the Insolvency Interest Group of the
HKSA in July 2003. The views were noted by PIPs who would have to take
them into account when they submitted their applications for remuneration to
the court in the future;

furthermore, the High Court had taken into account certain parts of the

guidelines and, on 3 May 2004, implemented two procedural guides
concerning the taxation of bills for PIPs and the ORO to follow; and
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Consultancy study and fees of the Official Receiver’s Office

- the question of fees and cost recovery rates would be reviewed after the
enactment of the Bankruptcy (Amendment) Bill, which would be
re-introduced into the Legislative Council (LegCo) in the 2004-05 session.
The earlier Bankruptcy (Amendment) Bill 2003 introduced into the LegCo on
10 December 2003 had lapsed as no Bills Committee slot could be assigned.
Other recommendations of the consultancy study including the proposed
“cab rank” system and licensing of PIPs were being further considered.

8. The Committee wishes to be kept informed of further developments on the
subject including the other recommendations of the consultancy study and the issues of fees
and cost recovery rates in relation to insolvency cases.

9. Recoverability of the outstanding advances to the United Nations High
Commissioner for Refugees (paragraphs 17 to 18 of Part IV of P.A.C. Report No. 41).
The Committee was informed that through meetings and written correspondence, the
Administration had continued to urge the United Nations High Commissioner for Refugees
(UNHCR) to make renewed efforts to look for donations from other countries with a view
to settling the outstanding advances, which remained at $1,162 million. The
Administration had also reiterated that Hong Kong community at large still expected
recovery of the outstanding advances. The Administration would continue to pursue
repayment of the outstanding advances.

10. The Committee wishes to be kept informed of the action taken by the
Administration in pressing the UNHCR to repay as soon as possible the outstanding
advances to the Government of the Hong Kong Special Administrative Region.

11. Footbridge connections between five commercial buildings in the Central
District (paragraphs 19 to 22 of Part IV of P.A.C. Report No. 41). The Committee was
informed that:

- the proposed footbridge column for supporting a link between Building 11 (i.e.
Entertainment Building) and the southeast corner of Building I (i.e. Aon China
Building) would affect the proposed station entrances of the Shatin to Central
Link (SCL) of the Kowloon-Canton Railway Corporation (KCRC). The
KCRC had thus raised objection to the footbridge proposal when consulted.
Before the proposal for the SCL project was finalised, it would not be
appropriate to proceed further with the footbridge proposal; and
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the KCRC and the MTR Corporation Limited submitted a joint report on the
proposed merger to the Government on 16 September 2004. The report also
covered a review of the SCL scheme. The Administration would keep in
view the review of the SCL project and would assess its impact on the
footbridge connection requirement.

12. The Committee wishes to be kept informed of the Administration’s assessment
on the impact of the SCL project on the footbridge connection requirement.

13. The use of energy-efficient air-conditioning systems in Hong Kong
(paragraphs 23 to 24 of Part IV of P.A.C. Report No. 41). The Committee was informed

that:

the consultancy study for the implementation of water-cooled air-conditioning
system (WACS) in Wanchai and Causeway Bay was substantially completed
and the final report was expected to be due within 2004. A District
Cooling System (DCS) in Wanchai North Waterfront by adopting a Build,
Operate and Transfer form of contract was considered commercially viable
and was recommended for implementation. The Electrical and Mechanical
Services Department (EMSD) conducted a forum on 26 July 2004 to
introduce and promote the DCS in Wanchai North Waterfront to the relevant
building owners and their management agents;

the South East Kowloon Development (SEKD) was still undergoing a
comprehensive planning and engineering review. As the eventual
reclamation plan for the SEKD would affect the siting of the DCS facilities
and the commercial viability of the DCS project, the EMSD would need to
review the feasibility of the DCS project having regard to the ultimate
revision of reclamation plan for the SEKD;

follow-up action on the salient points recommended by the study for the
territory-wide implementation of WACS in Hong Kong had been taken,
including lifting the restriction of using fresh water cooling towers in more
areas where the fresh supply was adequate. The EMSD would publish a
code of practice for WACS in 2005. The drafting of the code of practice had
just commenced in September 2004 for planned publication in
November 2005;
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the EMSD had introduced a pilot scheme in 2000 to allow the use of fresh
water in evaporative cooling to improve the energy efficiency of the
air-conditioning systems of non-domestic buildings. The Administration
had further expanded the scheme to cover 57 areas in May 2004. The
Administration had received 107 applications and 62 of them had been
approved in principle, covering about 2.1 million square metres of floor area.
The estimated annual savings in electricity would be about 25 million
kilowatt-hours. Eleven installations had been completed and commissioned,;

the EMSD had commenced the last phase of inspection programme of cooling
towers with 450 towers inspected up to end September 2004. It was
anticipated that about 1,000 cooling towers would be inspected by
March 2005; and

the Buildings Department (BD) had continued with the large-scale clearance
exercise to remove potentially dangerous external unauthorised building
works, including cooling tower supporting structures. It was estimated that
more than 400 problematic cooling tower supporting structures were to be
removed from commercial and industrial buildings in 2004. This included
the 200 unauthorised structures supporting cooling towers in an unhygienic
condition additionally removed in 2004 after the outbreak of the Severe Acute
Respiratory Syndrome in 2003. The BD was pursuing prosecution action
against defaulters for non-compliance of removal orders.

14, The Committee wishes to be kept informed of further development on the
subject.
15. Administration of allowances in the civil service (paragraphs 25 to 26 of Part

IV of P.A.C. Report No. 41). The Committee was informed that:

Job-related allowances for civilian grades

the Administration had completed two phases of the review of Job-related
allowances (JRAs) for civilian grades. Payment of the allowances had been
rationalised, resulting in estimated annual savings of around $20.5 million
(or 33% of the estimated annual expenditure of around $62 million on the
concerned allowances). The third phase review would take into account the
implementation of various initiatives in improving public health and hygiene
since the outbreak of the Severe Acute Respiratory Syndrome;
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the Administration would continue to have regard to all relevant factors,
including the governing principles of JRAs, the original justifications for the
allowances in question, present-day circumstances, prudence in the use of
public expenditure, departmental management’s review recommendations and
feedback obtained from the staff consultation conducted by departmental
management, in reviewing the allowances; and

Job-related allowances for disciplined services grades

the Administration had introduced a review and monitoring mechanism for
the payment of JRAs in the disciplined services similar to that applicable to
the civilian grades. In other words, all Heads of Department of disciplined
services were required to review each individual JRA under their purview and
submit their review recommendations to the Civil Service Bureau for
approval on a time-limited basis, subject to further review and re-approval by
the end of the specified validity period. The first review under this new
review mechanism was under way. The Administration aimed to complete
the review within 2004.

16. The Committee wishes to be kept informed of further development on the
subject.
17. Water purchased from Guangdong Province (paragraphs 27 to 28 of Part IV

of P.A.C. Report No. 41). The Committee was informed that:

Further efforts to incorporate more favourable terms in future water supply
agreements, including more flexibility in the supply arrangements

the Guangdong Authority had continued with the flexible water supply
arrangements.  During the first half of 2004, the Administration had
achieved some savings of pumping costs through reduced delivery of
Dongjiang water to impounding reservoirs. However, having regard to the
drought yield condition, as evidenced by the fact that the actual amount of
rainwater collected by Hong Kong’s reservoirs from 1 January to 16 August
2004 was only about 30.6% of the long-term average for that period, the
Administration had started to recoup part of the unsupplied quantities; and

the Administration would continue to negotiate with the Guangdong Authority

for more favourable terms in future water supply agreements, including more
flexibility in the supply arrangements to suit Hong Kong’s needs.
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18. The Committee notes that under the current water supply agreements, the annual
supply quantities are fixed up to end of 2004. The supply quantities beyond 2004 are
subject to further negotiation. The Committee wishes to be kept informed of the
Administration’s further efforts to incorporate more favourable terms in future water supply
agreements, including more flexibility in the supply arrangements.

19. Interdiction of government officers (paragraphs 29 to 30 of Part IV of P.A.C.
Report No. 41). The Committee was informed that:

Review of the disciplinary procedures practised in the Hong Kong Police
Force

- the working group to review the discipline system of the Hong Kong Police
Force (Police Force) had examined the short, medium and long-term
improvements to the system and the Police Force management was
considering these recommendations. The short-term recommendations that
involved changes in administrative procedures would most likely be
implemented in 2005 while the medium and long-term recommendations,
which would require legislative amendments, were being examined in more
detail; and

Stoppage of salary on the date of conviction
- the Administration was reviewing the issue of amending section 37(4) of the

Police Force Ordinance to stop payment of the salary of an interdicted officer
with effect from the date of conviction (as opposed to the following day).

20. The Committee wishes to be kept informed of further development on the
subject.
21. Provision of legal aid services (paragraphs 37 to 38 of Part IV of P.A.C. Report

No. 41). The Committee was informed that the Administration was considering the
feasibility and effectiveness of launching a pilot scheme on mediation for legally aided
cases, and would examine the parameters, time frame, and resource requirements for such a
pilot scheme.

22. The Committee wishes to be kept informed of the viability of launching the
above pilot scheme.
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23.

24.
subject.

25.

No. 41).

Residential services for the elderly (paragraphs 39 to 40 of Part IV of P.A.C.
Report No. 41). The Committee was informed that:

Developing an accreditation system for residential care services for elders

in June 2004, the Hong Kong Association of Gerontology (HKAG) submitted
to the Social Welfare Department (SWD) a report on the pilot project on the
development and establishment of an accreditation system for residential care
services for elders in Hong Kong. The report recommended the setting up of
a voluntary accreditation system to be operated by a non-statutory
independent body based on the principles of peer review and continuous
service improvement. The recommendations were presented to the Elderly
Commission (EC) and the Legislative Council Panel on Welfare Services in
June and July 2004 respectively. Both the EC and the Panel supported the
HKAG’s proposals in general. The Health, Welfare and Food Bureau and
the SWD were considering the HKAG’s recommendations, taking into
account comments from the EC, the Panel and other relevant parties; and

Implementing work plan on provision of subsidised long-term care services
and actions taken to address the problem of allocation of resources between
the Hospital Authority and the Social Welfare Department regarding the
provision of infirmary care

the SWD expected that about 200 subsidised infirmary places would be
provided under the scheme of providing infirmary places for medically stable
elders in a non-hospital setting in the initial stage.

The Committee wishes to be kept informed of further development on the

The Customs and Excise Department’s efforts to protect government
revenue from dutiable commodities (paragraphs 41 to 42 of Part IV of P.A.C. Report
The Committee was informed that:

Implementation of the Open Bond System

in September 2004, the Customs and Excise Department (C&ED) completed
the second post-implementation review on the Open Bond System (OBS).
So far, no fraud or major deficiency under the OBS had been detected;
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Customs audits of oil companies

- in April 2004, the C&ED started a pilot scheme with an oil company to
develop a prototype audit programme using the system-based approach (SBA)
model. Upon completion of the scheme in October 2004, the C&ED would
review its effectiveness and the practicability of applying the SBA model to
other oil companies; and

Trial Scheme of “Red and Green Channels”

- the C&ED would conduct a trial scheme of “Red and Green Channels” in the
first quarter of 2005 at all control points including the Airport. This should
help the C&ED further strengthen its capability to prevent and detect abuses
of duty-free concessions by incoming travellers.

26. The Committee wishes to be kept informed of the progress made by the C&ED in
adopting the SBA in customs audits of oil companies and conducting the trial scheme of
“Red and Green Channels”.

27. Special Finance Scheme for small and medium enterprises (paragraphs 43 to
44 of Part IV of P.A.C. Report No. 41). The Committee was informed that the Treasury
was processing claims for compensation with the assistance of the Department of Justice
and the Hong Kong Monetary Authority as necessary. So far, 1,159 claims involving a
total of $322 million had been settled. Another 255 claims involving a total of $25 million
had been suspended for processing as requested by the participating lending institutions in
view of active repayment by the borrowers. The remaining 241 cases, involving a total of
$43 million and quite a lot of supporting documents or clarifications being outstanding,
were still being processed.

28. The Committee wishes to be kept informed of further progress on the subject.
29. Small house grants in the New Territories (paragraphs 45 to 47 of Part IV of
P.A.C. Report No. 41). The Committee was informed that:

Implementation of the Small House Policy

- deliberations had continued on the various issues relating to the Small House

Policy. The Administration was working towards the target of identifying
options for further consultation with stakeholders;

-31-



The Public Accounts Committee
Report No. 41

regarding the discussion with the Heung Yee Kuk (HYK) on the proposed
across-the-board three-year moratorium on assignment of small houses, the
HYK’s stance of opposing any moratorium remained unchanged. The
Administration would continue the discussion with the HYK on the way
forward,;

Checking of Indigenous Villager Status

following the suspension at the end of April 2004 of the new procedures for
checking an applicant’s indigenous villager status, the Lands Department
(Lands D) had engaged the HYK in further discussion on the matter. The
HYK had disputed the need for any revised procedures for checking an
applicant’s indigenous villager status. It considered that certification of a
person’s indigenous villager status was a function of Indigenous Inhabitant
Representatives elected under the Village Representative Election Ordinance
(Cap. 576). The Lands D would continue to discuss with the HYK with a
view to implementing the revised procedures at the earliest opportunity; and

Processing of small house grant applications

along with the above checking procedures, implementation of the new and
streamlined processing procedures for new applications for small house grants
had also been suspended. Accordingly, the revised performance pledge for
2004 had not been publicised. It remained the Lands D’s intention that once
the discussion with the HYK on the revised procedures for verifying the
indigenous villager status of small house applicants had been concluded, the
revised processing procedures would be put into practice without further
delay.

The Committee wishes to be kept informed of the progress of the various courses

of action taken by the Administration.

Primary education — Planning and provision of primary school places

(paragraphs 48 to 49 of Part IV of P.A.C. Report No. 41). The Committee was informed

Progress of the study on small class teaching

in May 2004, the Education and Manpower Bureau (EMB) invited all
public-sector primary schools to apply for participation in the Study on Small
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Class Teaching starting from the 2004-05 school year. The applications
were considered by the Steering Committee for this Study, comprising
academics, front-line educators and EMB representatives. Schools were
informed of the selection result in mid-July 2004. The Study had
commenced since September 2004, and was expected to be completed by
2007; and

Progress made by the Education and Manpower Bureau in phasing out
rural schools

a parent of a rural school had lodged an application for judicial review to the
High Court regarding the EMB’s decision to cease providing grants to the
school with effect from 1 September 2004. The application had been
dismissed by the Court. In the 2004-05 school year, there were 66 rural
schools in operation. Of these rural schools, 40 did not have any Primary
One class. Schools without Primary One class were expected to be phased
out gradually.

32. The Committee wishes to be kept informed of:

the progress of the study on small class teaching; and

the progress made by the EMB in phasing out rural schools.

33. Primary education — The administration of primary schools (paragraphs 50
to 51 of Part IV of P.A.C. Report No. 41). The Committee was informed that:

Strategic planning and financial management

Fundamental review of grants to schools (including review of the level of surplus

funds of the Operating Expenses Block Grant for aided schools and the Subject

and Curriculum Block Grant for government schools and measures taken to help

schools plan the optimum use of the surplus funds)

to ensure more effective use of public funds, the Education and Manpower
Bureau (EMB) was conducting a review on the existing recurrent non-salary
grants provided to government and aided schools (including the Operating
Expenses Block Grant (OEBG)/Subject and Curriculum Block Grant (SCBG)
constituent grants and the policy of allowing schools to retain a surplus of up
to 12 months’ provision of the OEBG/SCBG) with a view to streamlining the
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deployment of grants and devolving greater funding flexibility to schools.
The EMB would come up with proposals for consultation with the school
sector as well as the Legislative Council (LegCo) in the 2004-05 school year;

Strateqic planning and self-evaluation of schools

the four-year cycle of the phase-in approach of external school review (ESR)
for validating school self-evaluation and supporting schools’ strategic
development planning had commenced in February 2004. The EMB had
successfully achieved the target by conducting ESR on 106 primary,
secondary and special schools in the 2003-04 school year. The target for
the 2004-05 school year was 150 primary, secondary and special schools.
The first four-year cycle would be completed in the 2006-07 school year;

Use of information technology equipment in schools

following a two-month public consultation, the EMB issued a policy
document entitled “Empowering Learning and Teaching with Information
Technology” on 29 July 2004. The document set out the next information
technology (IT) in education strategy which sought further integration of IT
into the learning and teaching process. The new strategy had the following
seven specific goals and would be implemented starting from the
2004-05 school year:

(a) empowering learners with IT;

(b) empowering teachers with IT;

(c) enhancing school leadership for the knowledge age;

(d) enriching digital resources for learning;

(e) improving IT infrastructure and pioneering pedagogy using IT;

(F) providing continuous research and development; and

(g) promoting community-wide support and community building;
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Human resource management

Procedures for the appointment and dismissal of teaching staff in schools

the Education (Amendment) Bill 2002 was passed by the LegCo on
8 July 2004 and was known as the Education (Amendment) Ordinance 2004
(the Amendment Ordinance). The Amendment Ordinance came into effect
on 1 January 2005. All aided schools were required to make a submission
for the establishment of an incorporated management committee (IMC) by
1 July 2009;

under the Amendment Ordinance, Regulation 76 of the Education
Regulations provided that the appointment of teachers within the
establishment or for a term not less than six months should be approved by
the majority of the managers of the school, and the dismissal of teachers
within the establishment or employed for a term not less than six months
should be approved by the majority of the managers of the school at a
meeting of the management committee or IMC,;

the Amendment Ordinance provided that the IMC should appoint a principal
selection committee before recommending any person to be the principal. It
also provided for the composition of the principal selection committee which
should select in an open, fair and transparent manner a suitable person to be
the principal;

the EMB would continue to require aided schools to adopt an open, fair and
competitive appointment system and to comply with relevant provisions in
the Education Ordinance and its subsidiary legislation in the recruitment of
teachers;

Review of the distribution of school holidays throughout the school year

the EMB completed in May 2004 the review of school holidays in the
2003-04 school year. A total of 447 calendars of public sector schools
(including 250 primary and 197 secondary schools) were selected by
stratified random sampling for analysis. The results showed that the
number of days in the 2003-04 summer holidays was 47, showing a notable
reduction when compared to the 53 days in the 2002-03 school year. This
indicated that schools had responded positively to the recommendation on
rescheduling of school holidays in the 2003-04 school year put forward in the
EMB Circular Memorandum No. 136/2003 issued in June 2003; and
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- the EMB issued Circular Memorandum No. 150/2004 in June 2004 to advise
schools on holiday arrangements and the setting of school calendars for the
2004-05 school year with a view to maximising student learning time.

34. The Committee wishes to be kept informed of the results of the fundamental
review of grants to aided and government schools.

35. Primary education — Delivery of effective primary education (paragraphs 52
to 53 of Part IV of P.A.C. Report No. 41). The Committee was informed that:

Actions to promote extra-curricular activities and school-based curriculum
development

- in the 2004-05 school year, a total of 1,100 schools joined the Jockey Club
Life-wide Learning Fund and it was anticipated that 118,000 students would
be eligible for support from the Fund;

- up to 31 August 2004, about 900 primary school heads and teachers had
participated in seminars and workshops to promote quality practices in
Life-wide Learning and extra-curricular activities related topics. On-going
Life-wide Learning professional development programmes would be
augmented in the 2004-05 school year. Besides, the number of schools
joining the network school scheme had expanded from 32 in the 2003-04
school year to about 50 in the 2004-05 school year;

- for the 2004-05 school year, the Education and Manpower Bureau (EMB)
had so far allocated additional teacher posts for leading school curriculum
development to another batch of 154 public-sector primary schools with six
or more operating classes. In addition, a Curriculum Leadership Grant of
$94,340 was provided to each of the 58 public-sector primary schools with
one to five operating classes. The provision for each school was
time-limited for five years;

Surveys on students’ physical fitness status and participation in sports
activities

- atotal of 45 primary schools with over 7,000 students were sampled and had
taken part in the survey conducted by The Chinese University of Hong Kong.
Data collection had been completed in June 2004 and data analysis was in
progress;
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Performance indicators for schools to assess and report their performance

- the EMB had posted the “Catering for Student Differences — Indicators for
Inclusion” on its web page in June 2004. The EMB had organised three
experience-sharing workshops in January 2004 and two seminars in
May 2004 to illustrate to the 117 schools in the Integrated Education
Programme the uses of such indicators in designing school self-evaluation
and preparing school development plans;

Whole-school approach to support students with diverse needs

- the EMB had requested all primary schools to adopt the whole-school
approach to support students with special educational needs. Starting from
the 2004-05 school year, 232 primary schools had been adopting a
whole-school approach, of which 168 were participating in the pilot of the
new funding model and 64 would implement integrated education
programmes;

Enhancing the effectiveness of the assessment mechanism in facilitating
learning and teaching

- the EMB administered the System Assessment at Primary 3 in mid-2004 and
would be reporting results to schools by the end of 2004. With the
introduction of the System Assessment, the Secured Hong Kong Attainment
Test at Primary 3 and Primary 5 had been discontinued,;

Promoting Teachers’ Professional Development

- in the 2003-04 school year, the EMB conducted over 110 professional
development programmes on curriculum development for primary school
heads and teachers. In addition, the EMB was planning to conduct about
160 related professional development programmes in the 2004-05 school
year;

Promotion campaigns to convey to parents the importance of participation
in their children’s school activities

- up to October 2004, 130 schools had registered with the “Good Practices

Sharing on Web” of the Committee on Home-School Co-operation. Among
them, 38 schools had already uploaded their projects on the web;
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the Committee on Home-School Co-operation organised a symposium on
12 June 2004 on “Home-school co-operation: how to foster a better learning
environment”. About 600 parents attended;

over 1,000 teachers received their Certificate of Appreciation in the
“Parent-Also-Appreciate-Teachers” Drive in 2004. The Recognition
Ceremony was held on 7 July 2004 to conclude the Drive; and

Introducing self-evaluation arrangements for schools

the EMB successfully achieved its target by conducting External School
Review on 106 primary, secondary and special schools in the 2003-04 school
year. The target for the 2004-05 school year was 150 primary, secondary
and special schools. The four-year cycle would be completed by the
2006-07 school year.

36. The Committee wishes to be kept informed of further development on the
subject.
37. Public markets managed by the Food and Environmental Hygiene

Department (Chapter 1 of Part VII of P.A.C. Report No. 41). The Committee was
informed that:

Comprehensive review of the market stall vacancy rate of public markets

to invite more trade operators to consider conducting business in the markets,
the Food and Environmental Hygiene Department (FEHD) had written to
more than 40 trade associations in July 2004 to publicise its markets and
invite members of the associations to lease the FEHD’s market stalls. The
FEHD had also published information booklets containing useful information
of its markets for distribution to interested parties and the public. The
FEHD would continue to explore different ways to attract potential stall
tenants from a greater variety of trades so as to expand the range of products
sold in the markets;

to enhance attractiveness to potential bidders, the FEHD had identified a
number of long-standing vacant small stalls for merging into larger stalls
before letting them out through open auction. Where technically feasible
and economically viable, the FEHD would request the Architectural Services
Department (Arch SD) to carry out the conversion works;
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- to enhance communication with market-goers and tenants, the FEHD had
launched a quarterly newsletter since August 2004 for distribution in all
public markets. Promotion and improvement initiatives, such as festive
decorations and the provision of rest area, would be launched in a few
selected markets with a view to attracting more customers and creating a
more favourable shopping environment. The FEHD would consult the
relevant Market Management Consultative Committees on these proposed
initiatives before implementing them;

- the FEHD was studying the feasibility of setting a target market stall vacancy
rate (MSVR) for each individual market by making reference to the overall
MSVR in the past years, circumstances in the district and competition in the
vicinity;

- the FEHD had reviewed the reasons for the high MSVRs in the few markets
commissioned after 1998. In general, the reasons included increasing
competition from supermarkets, the presence of a number of fresh provision
shops and other retail outlets in the vicinity of these markets, changing
shopping habits of the public, over-provision of market stalls, etc. The
FEHD would study in greater depth the causes for the high MSVRs in the
concerned markets, namely Lei Yue Mun, Luen Wo Hui, Peng Chau and Yee
On Street markets where the MSVRs were 20% or over;

Review of ways to express the market stall vacancy rate

- the FEHD had completed the review and would present two overall MSVRs,
namely a gross MSVR which covers all vacant stalls including those set aside
for designated purposes, and a net MSVR which excluded all stalls frozen for
such purposes, when next publishing the relevant documents;

Review of the justifications for the maximum number of non-trading days
allowed in a year

- the FEHD was drawing up a new aligned tenancy clause governing the
maximum number of non-trading days allowed in a year with a view to
standardising the different provisions in the tenancy agreements relating to
non-trading days in markets in the urban areas and the New Territories. The
FEHD planned to introduce the aligned tenancy clause when it entered into
new tenancy agreements with the stall tenants;
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Review of the demand for public market facilities

- the Health, Welfare and Food Bureau (HWFB) was discussing with the
Planning Department the need to review the current planning standards for
the provision of market facilities as set down in the Hong Kong Planning
Standards and Guidelines;

Study to identify markets that might merit closure and details of the Health,
Welfare and Food Bureau’s rationalisation plan to be drawn

- the FEHD was conducting a study to identify markets with serious and
insurmountable viability problems that might merit closure/consolidation.
Based on the results of the study and the views of the stakeholders including
the affected stall tenants and the relevant District Councils (DCs), the HWFB
and the FEHD would draw up rationalisation plans;

Reassessment of the need to retrofit air-conditioning systems in public
markets, including the Yue Wan Market, the San Hui Market and the Fa
Yuen Street Market

- the FEHD completed a review of the need to retrofit air-conditioning (A/C)
systems to public markets and cooked food centres including the Yue Wan
Market, the San Hui Market and the Fa Yuen Street Market and advised the
Legislative Council Panel on Food Safety and Environmental Hygiene on
3 March 2004 that there was no clear evidence to suggest that retrofitting of
AJC systems would help improve viability of these markets. The Panel took
a strong view that the FEHD should carry out the retrofitting works. The
FEHD subsequently informed the Committee that the FEHD would proceed
with the above projects. The Finance Committee had approved funding for
the works in the Yue Wan Market. Subject to the outcome of consultation
with the relevant DCs or concerned stall tenants, the FEHD planned to
submit funding bids for the relevant works in the San Hui Market and Fa
Yuen Street Market in the 2004-05 legislative session;

Identification of beneficial permanent use of vacant market floor space in
the Fa Yuen Street Market and the To Kwa Wan Market

- the Arch SD had confirmed the technical feasibility of the proposed
conversion of the vacant floor space on the second floor of Fa Yuen Street
Market into office accommodation for government use. The FEHD, the
Government Property Agency and the Financial Services and Treasury
Bureau were exploring the feasibility and cost-benefits of internal relocation
and reallocation of vacated offices to other government users; and
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the FEHD was exploring the possibility of turning the vacant basement floor
in the To Kwa Wan Market into one of the FEHD’s seized goods compounds.
The FEHD and the Arch SD were now studying the technical feasibility of
this proposal.

38. The Committee wishes to be kept informed of further development on the
subject.
39. Provision of noise barriers for mitigating road traffic noise (Chapter 2 of

Part VIl of P.A.C. Report No. 41). The Committee was informed that:

Sufficient time in works contracts and incremental approach

the Administration was consulting relevant departments on proposed
amendments to two circulars promulgated by the Environment, Transport and
Works Bureau with a view to formally reminding the works departments to:

(@) allow sufficient time in their works contract implementation plans for
complying with the relevant statutory requirements; and

(b) adopt an incremental approach in putting up noise barriers to tie in with
the timing of completion of the planned environmentally sensitive uses;

Recover costs from private developers

the Administration was checking whether there were cases of noise
mitigating works similar to the private residential development concerned in
Ma On Shan. Subject to the outcome of this research, the Administration
would explore the feasibility of recovering from the developer concerned the
cost of constructing the noise barriers as appropriate; and

Other audit findings

Post-implementation monitoring

regarding the recommendation to conduct post-implementation monitoring of
the effectiveness of the noise barriers for Tolo Highway Widening Project
and Hiram’s Highway Improvement Phase 3, the Highways Department had
undertaken to complete the monitoring as recommended by end 2004.
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40. The Committee wishes to be kept informed of the progress of the various
measures being taken by the Administration.

41. Buildings Department’s efforts to tackle the unauthorised building works
problem (Chapter 3 of Part VII of P.A.C. Report No.41). The Committee was informed
that:

Extent of compliance with section 24 orders and complaint cases

- the Buildings Department (BD) had enhanced its monitoring system on
complaint cases and provided additional staff training. It had also deployed
additional resources and set performance targets to speed up the clearance of
long outstanding removal orders in respect of unauthorised building works
(UBW).  Progress in clearing these outstanding removal orders was
satisfactory. The BD still aimed to clear by March 2005 100%, 75%, 50%
and 35% of the outstanding removal orders issued before 1991, between
1991 and 1995, between 1996 and 1998 and in 1999 respectively. The
targets to clear 80%, 75%, 52% and 40% of the orders issued in 2000, 2001,
2002 and 2003 respectively by March 2005 had already been achieved by
July 2004;

- the BD had deployed additional resources to speed up follow-up actions on
complaint cases. For those complaint cases in the Buildings Condition
Information System (BCIS) without the “initial action date”, the BD had
deployed additional resources to enter all relevant data into the BCIS and had
completed all outstanding “initial actions” by June 2004. *“Initial actions”,
once completed, were duly recorded into the BCIS. These improvement
measures had been fully adopted,;

Buildings Department’s prosecution policy and practice

- the BD had stepped up prosecution against owners who failed to comply with
removal orders. The current target was to instigate 1,000 prosecutions in
2004 and 2,000 prosecutions in 2005. The BD had already initiated
1,076 prosecutions by 15 September 2004;

Blitz operations

- the BD had since 2003 put in place measures to improve the effectiveness of

the Blitz operations, such as reinforcing contract provisions to ensure that
outsourced contractors employed staff with the required competence to
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provide quality services, thereby reducing the department’s cost in
supervising the contractors. The BD had also set more reasonable target
completion time for the 2004 Blitz operations and ensured that the target
completion time was met;

The Coordinated Maintenance of Buildings Scheme

the BD had reviewed the effectiveness of the Coordinated Maintenance of
Buildings Scheme (CMBS) and was preparing a report on the outcome;

Illegal rooftop structures

the BD had completed a survey and identified an additional 1,060 single
staircase buildings with illegal rooftop structures for clearance action. The
BD was preparing an action plan to clear these additional illegal rooftop
structures, taking into consideration the resources required and the means to
redeploy resources;

Control of signboards

as regards the removal of dangerous signboards, the BD had devised a work
plan to clear those long outstanding Dangerous Structure Removal Notices
by December 2004. Progress was in accordance with the work plan.
Furthermore, the BD proposed to include the control for the erection of
signboards in the minor works control regime to be established under the
Buildings Ordinance. The minor works control regime aimed at providing a
legal, safe and cost-efficient means for the carrying out of minor works,
including signboards. The Administration intended to introduce the
Buildings (Amendment) Bill in 2005 to take forward the proposed regime.
The Administration would carry out a post-implementation review of the
regime to ascertain its effectiveness; and

Removal action by government term contractor

for those outstanding removal orders involving UBW in common areas of
buildings, and where building owners had difficulties in coordinating the
necessary removal works, the BD had been stepping up the enforcement
actions by mobilising the government contractor to carry out the works and
thereafter recovering the costs from the liable owners.
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42. The Committee wishes to be kept informed of further development on the
clearance of outstanding removal orders of UBW, the BD’s prosecution practice, the CMBS,
illegal rooftop structures and control of signboards.

43. Planning and provision of public secondary school places (Chapter 4 of Part
VIl of P.A.C. Report No. 41). The Committee was informed that:
Classroom utilisation
- the Education and Manpower Bureau (EMB) continued to monitor closely
the utilisation of classrooms by schools to ensure the optimal use of resources
for promoting learning and teaching effectiveness;

Unfilled places in public secondary schools

The problem of unfilled places at Secondary Seven

- the EMB would continue with the existing practice of allowing schools to
admit more Secondary Six students on a voluntary basis while respecting
schools’ professional decision;

Under-utilisation of ex-prevocational/technical schools

- to address the problem of under-utilisation in ex-prevocational/technical
schools, the EMB continued to take appropriate action such as combining
under-enrolled classes. In the 2004-05 school year, a total of
80 under-enrolled classes in these schools had been combined and packed
into 65 classes, and eight of these schools had been approved to operate
Project Yi Jin courses as an additional progression path for students who did
not wish to pursue the traditional senior secondary curriculum;

Need for buying schools places from caput schools

- the EMB was carrying on the discussion with the Caput Schools Council and
the nine caput schools on the way forward. Among them, six seemed
receptive to the idea of joining the Direct Subsidy Scheme (DSS), one
proposes to close down by the 2006-07 school year and the remaining two
had yet to decide on the way forward should the Government cease the
provision of subvention as the overall student population declined further.
The EMB would continue the dialogue with the caput schools and monitor
the demand and supply of school places in the respective districts;
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Government secondary schools

Application of the broad guideline that each district should have one government

school

the EMB would follow the broad guideline as and when opportunities arose
to relocate, merge or phase out government schools. This was subject to the
availability of school sites. Reference would also be made to supply and
demand of school places at the district level,

Objectives of providing government secondary schools

following a critical review, the EMB considered that government schools
should continue to play a special role in the school system, for example, in
pioneering new initiatives and serving as community resource centres in
education. The EMB would continue to adjust the class structure and
number of classes in government schools having regard to changes in
demands;

Under-utilisation in some government secondary schools

the EMB continued to monitor the utilisation of government secondary
schools and to combine under-enrolled classes. In the 2004-05 school year,
seven government secondary schools would see a reduction of a total of
11 classes;

Higher operating cost of government secondary schools

in the 2004-05 school year, the EMB would continue with the recruitment
freeze for all government school teaching posts and the employment of
temporary teachers on non-civil service contract terms to fill teaching
vacancies. Where possible, government schools would contract out janitor
and clerical services;

Model for projecting future supply and demand for public secondary school
places

Vacant classrooms

the EMB continued to monitor the utilisation of classrooms to ensure the
optimal use of resources, and would factor this in the regular updates of the
projected supply and demand of school places;

- 45 -



The Public Accounts Committee
Report No. 41

44,

School places reserved for repeaters

in June 2004 the EMB completed a survey on the utilisation of repeater
places in public-sector secondary schools. The survey results indicated that
the utilisation rate on a school basis corresponded closely with the overall
utilisation rate of 5% of enrolment for all public sector secondary schools.
Although there was a lower demand for repeater places at the junior
secondary levels, there was a higher demand at the senior secondary levels.
In overall terms, schools agreed that an overall 5% provision of school places
for repeaters was appropriate. The EMB endorsed this view;

School places provided by Direct Subsidy Scheme schools

less than five years had elapsed since the last major modification of the DSS
policy. Since the proportion of DSS school places was still low (less than
5%) as at present, the EMB considered it necessary to continue to build DSS
schools and/or approve the transfer of aided schools to the DSS in order to
realise the policy objective of increasing diversity and choice of education
opportunities for students. The EMB would continue to monitor the
development of DSS schools, with particular attention on their trend and
pattern of enrolment; and

New schools under planning

In accordance with the established practice, the latest annual update of the
supply projection in the last quarter of 2003 had reflected all the projects
added to the School Building Programme in the year. As always, the EMB
continued to ensure that all new school projects added to the School Building
Programme after one annual updating exercise in projection would be taken
into account automatically in the next one.

The Committee wishes to be kept informed of:

the outcome of the discussion between the EMB and the Caput Schools
Council of the need for buying schools places from caput schools; and

the progress of the development of DSS schools.
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45, The acquisition and clearance of shipyard sites (Chapter 5 of Part VII of
P.A.C. Report No. 41). The Committee was informed that:

Resumption and clearance of the North Tsing Yi shipyard site

- the recommendations in paragraph 2.14 of the Audit Report mainly related to
the need to hold tenants under short term tenancies (STTs) to their
contractual obligation of clearing structures when the STTs were terminated.
The Director of Audit (D of A) had recommended that where a waiver of this
obligation was considered necessary, the prior approval of the Secretary for
Financial Services and the Treasury had to be sought. Also, the Director of
Lands should state clearly in the Lands Administration Office Instructions
(LAQI) the specific justifications under which an STT tenant might be
exempted from clearing the site upon termination of the tenancy;

- the Administration was considering how best to implement these
recommendations. Experience from past clearance exercises indicated that
some STT tenants might have genuine financial difficulties in arranging for
the demolition of their structures. In the light of this experience, the Lands
Department (Lands D) was examining in conjunction with relevant bureaux
and departments the possibility of exempting certain clearees from
complying with the self-demolition requirement on compassionate grounds
and possibility of providing measures to better enforce the self-demolition
requirement. Subject to the outcome of the forgoing exercise, the LAOI
would be amended as recommended by the D of A,

- as regards the issue of the recovery of the decontamination costs of the North
Tsing Yi shipyard sites, the Government had issued protective writs to
maintain its ability to recover costs from the ex-tenants and owners and was
gathering evidence in this regard;

Assessment of contamination at the Penny’s Bay shipyard site

- the Civil Engineering and Development Department had implemented the
recommendations in paragraph 3.25 of the Audit Report in relation to the
planning of site investigations for potentially contaminated leased sites
before they were surrendered to or resumed by the Government;

- the Lands D had implemented the recommendations in paragraph 3.26 of the
Audit Report in relation to the stipulation in the lease conditions that the
Government had the right to carry out site investigation prior to resumption
or surrender of sites to the Government. The LAOI had also been updated
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to specify the need of sharing information among departments prior to
resumption or surrender of land to the Government;

- pursuant to the recommendation in paragraph 3.27 of the Audit Report, the
Environment, Transport and Works Bureau had issued a circular
memorandum to all works departments promulgating Audit’s
recommendations for improving the pre-acquisition site investigations and
liaison with other concerned departments for potentially contaminated sites;

Surrender of the Penny’s Bay shipyard site to the Government

- the Lands D had implemented the recommendations in paragraph 4.29 of the
Audit Report in relation to the incorporation of environmental protection and
indemnity clauses in land lease conditions; and

- as regards the recovery of the decontamination cost from the ex-lessee of the
Penny’s Bay shipyard site or the shipyard operator, the Government was still
reviewing the legal and technical issues with outside leading counsel and
experts. According to the advice of the Department of Justice, details on
those issues should not be disclosed at this stage in order not to prejudice the
Government’s interests.

46. The Committee wishes to be kept informed of the progress of the various courses
of action taken by the Administration.

47. Funding of tertiary education (Chapter 6 of Part VIl of P.A.C. Report No. 41).
The Committee was informed that:

University Grants Committee’s endeavours in benchmarking the cost of
tertiary education

- as a first step to review the costing and funding methodology of the sector
funded by the University Grants Committee (UGC), the UGC had appointed
a consultant to carry out a scoping study. Subject to the results of the
scoping study, the UGC would draw up a work plan within the 2004-05
academic year, and conduct the review during the 2005-06 to 2007-08
triennium when the funding situation became more stable;
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Funding and resource allocation

the UGC would adopt a new funding methodology in the allocation of funds
to UGC-funded institutions for the 2005-06 to 2007-08 triennium. To
enhance the transparency of the funding methodology and the institutions’
understanding of how funds were distributed, the UGC would disclose the
details of the Academic Programme Categories, together with their relative
cost weightings, upon completion of the funding exercise in early 2005;

Research assessment exercise and implementation of research projects

Transparency of the research assessment exercise results and widening the

membership of the research assessment exercise assessment panels

the UGC would bear in mind the need to implement measures to enhance the
transparency of the research assessment exercise (RAE) results, as well as to
widen the membership of the RAE assessment panels when planning for the
next RAE to be conducted for the 2005-06 academic year;

Terminated research projects

the Research Grants Council (RGC) had formed a Working Group to
examine various issues relating to the change of Principal Investigators (PIs),
assessments of terminated projects, and the extension of time of research
projects. The Working Group had completed its deliberations and the
recommendations were considered by the RGC at its meeting in June 2004.
The RGC’s decisions were as follows:

(a) the RGC recognised the need to build into the system some flexibility for
the change of Pls, in particular in the current financial climate when there
was a practical need for institutions to retain maximum freedom in
managing their staff resources. On the other hand, the RGC was also
mindful of the need to uphold the quality of project management. The
RGC had therefore decided to adopt a prudent approach and to allow
change of Pls during the 7th to the 12th month of the project period in
exceptional cases and where there were genuine and justifiable reasons;
and

(b) in order to assess terminated projects in a more effective and reasonable
manner, the RGC had adopted a new template for end-point assessment.
When assessing projects that were terminated before the original
expected completion date, the RGC would take into account the reason(s)
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for termination, and assess the performance of the project in the light of
time and money spent on the project;

Extension of time of research projects

having regard to the lead time required for projects to start, the RGC had
decided that the official commencement date for all projects should be the
first day of January of the year following the award of research grant, unless
the Pl set an earlier date. The maximum allowable extension would be
12 months. The first six-month extension would be scrutinised and
approved by institutions, and any further extension requests would only be
considered by the RGC where strong justification existed. Requests for
extension exceeding 12 months would not be considered unless under
extraordinary circumstances. As in the past, the RGC would continue to
consider requests for extension on a case-by-case basis, and institutions
should exercise their judgement before forwarding recommendations to the
RGC for consideration. The new rules would apply to projects funded in
the 2004-05 academic year and thereafter;

in view of the development of the local research community over the years,
the RGC considered that it was timely to review the requirements regarding
the completion of research reports. Taking into account the standards and
practices of other international funding bodies, the RGC had decided to
shorten the timeline for submission of completion reports from 18 to
9 months after the approved completion date of the project. This new rule
would apply to projects funded in the 2004-05 academic year and thereafter;

Funding of self-financing activities

the Working Group on Review of Overhead Recovery Practices on
Self-financing Activities of UGC-funded Institutions had analysed relevant
data collected on the existing practices of individual institutions in recovering
the overheads of self-financing academic programmes and continuous and
professional education programmes. A final draft report and a set of
proposed guidelines had been produced and were being circulated to the
Working Group for comments;

as regards non-UGC-funded research contracts and grants, the Working
Group had also analysed relevant data collected on the existing practices of
individual institutions, and a set of proposed guidelines was being drafted.
After deliberations among the institutions, the Working Group would, in
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48.
subject.

consultation with the UGC, prepare a consolidated recommendation for
consideration by the Heads of Universities Committee;

as part of the review of overhead charging, the UGC would also consider
whether student hostels should be subject to overhead charging and, if
necessary, revise the UGC Notes on Procedures accordingly;

Refund of government rents and rates

the Education and Manpower Bureau was taking action to promulgate its
policy on refund of government rents and rates to eligible educational
institutions in Hong Kong through its established channels; and

the UGC had submitted a set of draft guidelines on the eligibility criteria for
refund of government rents and rates to the Administration for consideration.
Subject to the views of the Administration, the UGC would consult
institutions on the draft guidelines and would update the UGC Notes on
Procedures accordingly in due course.

The Committee wishes to be kept informed of further development on the
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V1. Committee Proceedings

Consideration of the Director of Audit’s Report tabled in the Legislative
Council on 24 November 2004  As in previous years, the Committee did not consider it
necessary to investigate in detail every observation contained in the Director of Audit’s
Report. The Committee had therefore only selected those chapters in the Director of
Audit’s Report No. 43 which, in its view, referred to more serious irregularities or
shortcomings. It is the investigation of those chapters which constitutes the bulk of this
Report.

2. Meetings  The Committee held a total of 21 meetings and 10 public hearings
in respect of the subjects covered in this Report. During the public hearings, the
Committee heard evidence from a total of 23 witnesses, including 3 Directors of Bureau
and 3 Heads of Department. The names of the witnesses are listed in Appendix 4 to this
Report. A copy of the Chairman’s Introductory Remarks at the first public hearing on
8 December 2004 is in Appendix 5.

3. Arrangement of the Report  The evidence of the witnesses who appeared
before the Committee, and the Committee’s specific conclusions and recommendations,
based on the evidence and on its deliberations on the relevant chapters of the Director of
Audit’s Reports, are set out in Chapters 1 to 5 below.

4. The audio record of the proceedings of the Committee’s public hearings is
available in the Library of the Legislative Council for the public to listen to.

5. Acknowledgements  The Committee wishes to record its appreciation of the
co-operative approach adopted by all the persons who were invited to give evidence. In
addition, the Committee is grateful for the assistance and constructive advice given by the
Secretary for Financial Services and the Treasury, the Legal Adviser and the Clerk. The
Committee also wishes to thank the Director of Audit for the objective and professional
manner in which he completed his Reports, and for the many services which he and his
staff have rendered to the Committee throughout its deliberations.
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VIIl. Observations of the Public Accounts Committee on the Report
of the Director of Audit on the Accounts of the Government of the
Hong Kong Special Administrative Region for the year ended 31 March 2004

The Committee noted the Report of the Director of Audit on the Accounts of the
Government of the Hong Kong Special Administrative Region for the year ended 31 March
2004.
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Chapter 1

Control and monitoring of District Council expenses and related activities

The Audit Commission (Audit) conducted a review on the control and monitoring
of District Council (DC) expenses and related activities.

Tax deduction on 50% of the honorarium for District Council Members

2. The Committee noted from paragraphs 2.14 and 2.15 of the Director of Audit’s
Report (the Audit Report) that the Commissioner of Inland Revenue had, since 1982,
adopted an administrative measure which allowed, without query, a deduction of 50% of the
honorarium for a DC Member as tax deductible expenses. Since April 1996, the DC
Members’ remuneration package had been expanded to include allowance and grant for
various office expenses incurred by DC Members for discharging their duties. The current
rates of the allowance and grant for reimbursable expenses amounted to almost 50% of the
total remuneration package for DC Members. The tax treatment for DC Members’
honorarium was different from those for Executive Council (ExCo) Members’ and
Legislative Council (LegCo) Members’ honorariums which were all taxable.

3. The Committee asked whether the Director of Home Affairs had consulted the
Commissioner of Inland Revenue on the taxation matters relating to the inclusion of the
Office Rental Allowance (ORA) in DC Members’ remuneration package in 1996.

4. Mrs Pamela TAN KAM Mi-wah, Director of Home affairs, responded that:

- the Home Affairs Department (HAD) had consulted the Commissioner of
Inland Revenue in 1995 on whether the ORA was taxable and the
Commissioner had given a negative reply; and

- before expanding the scope of the ORA to allow the employment of DC
Members’ assistants in 2000, the HAD had also consulted the Commissioner
in 1999 and the Commissioner had responded that the ORA after the
expansion was not taxable.

5. Mrs Alice LAU MAK Yee-ming, Commissioner of Inland Revenue, pointed
out that the HAD had consulted the Inland Revenue Department (IRD) before adjusting DC
Members’ honorarium and before starting to provide them with accountable allowance.

6. The Committee asked whether the different tax treatments for the honorariums of
LegCo Members and DC Members were fair.
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7. The Commissioner of Inland Revenue responded that:

both LegCo Members and DC Members had the right to claim tax deduction
on expenses incurred in discharging their official duties. The administrative
measure regarding tax deduction on DC Members’ honorarium was an
arrangement to deal with their expenses of this nature;

the IRD did not adopt such measure on its own initiative. Rather, it would
only act on individual employer’s or organisation’s request for such tax
treatment. In considering these proposals, the IRD adopted the same criteria,
I.e. whether the amount claimed was small, whether it would be too
complicated to keep the receipts and whether the characteristics of the trade
concerned warranted such tax deduction. For instance, the IRD had agreed
to the Judiciary’s proposal of adopting an administrative measure which
allowed tax deduction on the expenses for dry-cleaning the wigs and robes of
judges, on the grounds that the amount of such expenses was small and the
attire was required for the work of judges; and

the administrative measure for DC Members’ honorarium was proposed to the
IRD by the HAD. She was not aware that the LegCo had discussed with the
IRD whether LegCo Members required such an administrative measure on tax
deduction. If LegCo Members had, in addition to those reimbursable under
the operating expenses package, incurred expenses which were wholly,
exclusively and necessarily on LegCo business, they could apply to the IRD
for tax deduction on such expenses.

8. The Committee enquired about the rationale for adopting the above
administrative measure for DC Members’ honorarium in 1982 and retaining it despite the
expansion of DC Members’ remuneration package.

9. The Commissioner of Inland Revenue explained that:

in 1982, DC Members’ remuneration package was an all-inclusive
non-accountable honorarium to meet earnings forgone due to time spent on
DC matters and expenses incurred in connection with DC business. The
package did not include an accountable allowance for office expenses
incurred by DC Members. The honorarium was, for tax purposes, regarded
as an income from office held and as such it would attract Salaries Tax under
the Inland Revenue Ordinance (IRO).  However, expenses wholly,
exclusively and necessarily incurred in the production of income chargeable
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to tax could be claimed for tax deduction under the IRO. The claim,
however, had to be substantiated to the IRD. At that time the IRD
considered that 50% of the honorarium was a small and reasonable amount of
money for expenses wholly, exclusively and necessarily incurred in the
production of income and was therefore tax deductible. By allowing such
deduction, the IRD could also obviate the need for DC Members to
substantiate the deduction claim for such an amount and to keep the relevant
documentary evidence of expenses. The IRD therefore adopted the
administrative measure;

- after 1982, the honorarium had been increased due to inflation and the
strengthening of DC Members’ role. In 1996, the remuneration package had
been expanded to include the ORA which was replaced by the Accountable
Allowance (AA) afterwards. The AA was not taxable because it was used
for expenses incurred by DC Members in the strengthening of their role and
payable on a reimbursable basis on production of certified receipts for such
expenses. The IRD noted the substantial increase in the rate of the AA from
$10,000 to $17,000 since December 2001. As the administrative measure
had already been adopted for a number of years by that time, the IRD decided
to retain the measure for the time being;

- according to the table on the percentages of non-taxable income in the total
income of DC Members and LegCo Members, in Appendix 6, the percentages
in respect of DC Members and LegCo Members in 1996 were 61% and 65%
respectively. The former percentage rose to 68% following the increase of
DC Members’ honorarium in 2000, while the latter remained unchanged.
After adjustments to the remuneration packages of DC Members and LegCo
Members in 2001, the percentages stood at 75% and 69% respectively. The
latest percentages in 2004 were 75% and 70% respectively. She considered
that as the percentages in respect of DC Members and LegCo Members were
comparable, the tax deduction on 50% of DC Members’ honorarium, which
was used in computing their non-taxable income, was not unreasonable; and

- nevertheless, as the measure had been in force for a number of years, the IRD
agreed to Audit’s observation that there was a need to review the justifications
for continuing the measure. The IRD had discussed with the HAD and come
to a preliminary view that the administrative measure should be removed.
As a large portion of the current (2004-05) year of assessment had passed and
the administrative measure was still in force at present, DC Members might
not have kept the receipts for the expenses which would be required for
claiming tax deduction. As such, the IRD considered it reasonable for the
removal to be implemented for the 2005-06 final and subsequent years of
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assessment. By then DC Members, like other taxpayers, would have to
apply for tax deduction on any amount of expenses incurred and keep
documentary evidence of such expenses.

10. The Committee asked about the percentage of DC Members who claimed tax
deduction on 50% of their honorarium.

11. The Director of Home Affairs replied that, in the past four years, about 65% of
DC Members claimed tax deduction on 50% of their honorarium and the remaining 35%
claimed more than that. Of this 35%, some successfully claimed tax deduction on 100%
of their honorarium while the deduction for the others was slightly higher than 50% of their
honorarium.

12. The Committee further asked whether DC Members had to submit supporting
documentary evidence in making claims for tax deduction on their honorarium.

13. In response, the Commissioner of Inland Revenue informed the Committee
that:

- DC Members were required to return to the HAD duly completed forms
regarding whether or not they would provide a monthly breakdown of
expenses for claiming tax deduction;

- for those claiming tax deduction on 50% of their honorarium, they could opt
not to provide such breakdown. As the arrangement for tax deduction on
50% of DC Members’ honorarium was operated under an honour system, the
DC Members concerned did not need to keep or submit supporting
documentary evidence; and

- for those claiming tax deduction on more than 50% of their honorarium, they

should opt to provide a monthly breakdown of expenses and keep the
documentary evidence for verification by the IRD if necessary.
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14, In view of the Commissioner of Inland Revenue’s reply that the IRD and the
HAD planned to remove the administrative measure starting from the 2005-06 year of
assessment, the Committee asked:

- whether the removal of the administrative measure would affect DC
Members’ services to local residents; and

- whether the Administration had consulted DC Members on the above plan
and, if not, whether it would do so.

15. The Director of Home Affairs clarified that the plan only gave a direction on the
matter. The detailed arrangements for implementing the plan had yet to be worked out.
The HAD would proactively communicate with DC Members concerning the impact of the
plan on their services to the public, with a view to making reasonable arrangements for the
continuation of their services to the local community.

16. The Commissioner of Inland Revenue added that the IRD respected the views
of LegCo Members and would take into account the Public Accounts Committee’s views in
its Report before deciding on the plan.

17. In response to the Committee’s enquiry about the work plan for implementing the
removal, the Commissioner of Inland Revenue, in her letter dated 28 December 2004 in
Appendix 7, informed the Committee that:

- the IRD had contacted the HAD regarding whether there would be any change
to the remuneration package of DC Chairmen and Members as well as the
control and monitoring measures to be exercised over the reimbursable and
non-reimbursable expenses; and

- subject to the HAD’s response and the Committee’s comments, the IRD
would proceed to implement the removal. In any event, the IRD would,
through the HAD, advise the DC Chairmen and Members to keep
documentary evidence of expenses incurred from 1 April 2005 in support of
their tax deduction claims for the 2005-06 final and subsequent years of
assessment.
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18. Regarding the IRD’s comparison of the non-taxable incomes of DC Members and
LegCo Members, the Committee pointed out that the two incomes were very different
because, unlike DC Members, LegCo Members could not claim tax deduction on 50% of
their honorarium. In fact, LegCo Members’ honorarium was all taxable. If 50% of DC
Members’ honorarium was regarded by the Administration as tax-deductible expenses
incurred on DC business, the Administration might consider converting that amount into
DC Members’ Operating Expenses Allowance (OEA) which was non-taxable. As such,
DC Members’ honorarium, similar to those of ExCo Members and LegCo Members, would
all be taxable.

19. The Commissioner of Inland Revenue responded that:

- the above conversion proposal could be an option for consideration by the
Administration in its review of the matter. However, if the review concluded
that DC Members’ honorarium should be kept at the present level, the more
reasonable way to deal with the matter was to remove the administrative
measure regarding tax deduction on the honorarium; and

- the Administration would closely communicate with DC Members before
implementing the removal arrangements. After the removal, DC Members,
similar to LegCo Members, could claim tax deduction on the expenses which
were wholly, exclusively and necessarily incurred on DC business and which
exceeded the amount of the OEA.

Allowance and grant for District Council Members

20. As revealed in paragraph 3.7 of the Audit Report, Audit found 354 cases of
non-compliance with the HAD Guidelines on the reimbursement of the OEA and the
Information Technology and Other Support Grant (ITOSG) to DC Members during its
random sample check on the reimbursement records of the OEA and the ITOSG in respect
of DC Members in nine selected District Offices (DOs) for the period January 2002 to
March 2004. As these records only concerned some one-third of DC Members in these
nine DOs and there were altogether 18 DCs in Hong Kong, the number of non-compliance
cases in respect of all DC Members in the territory might probably be much larger than 354.
The Committee asked whether the HAD would take immediate action to ensure full
compliance with its guidelines.
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21. In response, the Director of Home Affairs informed the Committee that:

- the HAD accepted Audit’s recommendation that improvements should be
made regarding the processing of claims for reimbursement of the OEA.
The HAD had started to make such improvements and would review the
existing guidelines to provide clearer guidance to its staff at district level;

- the HAD had asked its staff at district level to strictly follow the HAD
Guidelines and exercise meticulous care in processing the claims. The
co-operation of DC Members was also necessary, e.g. early submission by DC
Members of receipts which were missing in their claims; and

- some of the 354 cases of non-compliance arose from Audit’s interpretation of
what constituted non-compliance, which was different from that of the HAD.
For instance, name cards containing photographs were, in Audit’s view,
publicity items containing information other than those allowed in the HAD
Guidelines. However, such name cards were regarded by the HAD as
printed items and thus photographs were allowed. These different
interpretations gave rise to such a large number of cases of non-compliance.

22. The Committee asked about the details of the follow-up actions taken on the
354 cases of non-compliance.

23. In her letter of 31 December 2004 in Appendix 8, the Director of Home Affairs
informed the Committee that the HAD had examined the 354 cases. The HAD would
request the DC Members concerned to provide supplementary information in support of
their claims and would recover the overpayment of allowance and grant, etc, as soon as
possible. It aimed to complete all follow-up actions by March 2005. Details of the
follow-up/remedial actions were also provided in the letter.

24. According to paragraphs 3.18 and 3.19 of the Audit Report, the Director of Home
Affairs generally agreed with Audit’s recommendations regarding non-compliance with and
revision of the HAD Guidelines. The Committee asked about the progress in
implementing these recommendations.
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25. In her letter of 31 December 2004, the Director of Home Affairs pointed out that
the HAD:

- had appealed to all DC Members in early December 2004 for full compliance
with the HAD Guidelines in claiming reimbursement of the OEA and the
ITOSG. It had also held a special briefing with all DC Chairmen and
Vice-Chairmen to explain to them the major areas of non-compliance and the
imminent introduction of additional control measures to step up the
monitoring system;

- had reminded all staff at the district level to process the reimbursement of the
OEA and the ITOSG with meticulous care and ensure strict adherence to the
HAD Guidelines; and

- was reviewing the HAD Guidelines based on Audit’s recommendations and
would consult DC Members in January 2005 to seek their comments on the
proposed revision.

Use of District Council funds for the Minor Environmental Improvement projects

26. The Committee noted that, in its random sample check of the Minor
Environmental Improvement (MEI) projects in nine selected DOs, Audit had found cases of
non-compliance with the District Council Funds Guidelines (DCF Guidelines) on the use of
DC funds. The MEI projects for grass-cutting jobs were outside the HAD’s
responsibilities.  In addition, some MEI projects for grass-cutting jobs were not
cost-effective.

217. The Committee further noted that Audit had recommended that the Director of
Home Affairs should, in implementing the MEI projects, ensure that the DOs comply with
the requirements and observe the conditions laid down in the relevant circulars and
guidelines; evaluate the cost-effectiveness of the projects; and ensure that the Government
was protected against claims for accidents arising from the projects. The Committee asked
about the progress in implementing Audit’s recommendations.
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28. In her letter of 31 December 2004, the Director of Home Affairs informed the
Committee that the HAD:

- had requested/reminded all DOs to:

(a) draw up/update the list of MEI projects for which they had maintenance
responsibility; and

(b) comply with the DCF Guidelines and government circulars in
implementing MEI projects;

- had awarded term contracts for, amongst others, grass cutting in three districts
in the New Territories. It planned to expand the term contract system to
cover the remaining districts in April 2005; and

- was reviewing the following arrangements and would revise the relevant
guidelines where necessary:

(a) the need to conduct annual checks for projects requiring maintenance to a
high standard; and

(b) the granting of cash assistance to rural committees to undertake
grass-cutting jobs.

Submission of annual district plans

29. According to paragraphs 5.14 and 5.15 of the Audit Report, the Director of Home
Affairs generally agreed with Audit’s recommendations regarding monitoring of the
submission of the annual district plans (ADPs) by the core departments. The Committee
asked about the progress in implementing Audit’s recommendations.

30. In her letter of 31 December 2004, the Director of Home Affairs informed the
Committee that the HAD had drawn up a set of standard procedures for monitoring the
submission of the ADPs by the core departments. All DOs had been requested to adhere
to the standard procedures with effect from 1 January 2005.
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District Council Homepages

31. The Committee noted that Audit had reviewed the Homepages of all the 18 DCs
and found cases of non-compliance with the Guidelines on Dissemination of Information
through Government Homepages (Government Homepage Guidelines) and improper use of
DC funds for developing additional homepages.

32. The Committee further noted that Audit had recommended that the Director of
Home Affairs should encourage the DC Secretariats to follow the Government Homepage
Guidelines and improve the contents of DC Homepages, and review the use of DC funds for
the development and maintenance of separate homepages for the DCs. The Committee
asked about the progress of implementing Audit’s recommendations.

33. In her letter of 31 December 2004, the Director of Home Affairs informed the
Committee that the HAD:

- had advised the DCs to follow the Government Homepage Guidelines;

- would assist DCs in drawing up short-term and long-term improvement plans
for their respective DC Homepages, having regard to the current level of
compliance with the relevant Audit’s recommendations, individual district
needs and characteristics; and

- had reviewed the use of DC funds for developing additional DC Homepages
and revised the existing arrangement so that DC funds could be used for
one-off development and/or annual enhancement/maintenance of these
homepages on a project-by-project basis.

34. Conclusions and recommendations The Committee:
Tax deduction on 50% of the honorarium for District Council Members

- expresses serious concern that the Commissioner of Inland Revenue
continued to adopt the administrative measure which allows, without query, a
deduction of 50% of the honorarium for a District Council (DC) Member as
tax deductible expenses despite the fact that, since April 1996, the DC
Members’ remuneration package has been expanded to include allowance and
grant for various office expenses incurred by DC Members for discharging
their duties;
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expresses concern that the tax treatments for the honorarium of DC Members
and those of Executive Council (ExCo) Members and Legislative Council
(LegCo) Members are not the same. The honorariums of ExCo Members
and LegCo Members are all taxable whereas a tax deduction on 50% of a DC
Member’s honorarium is allowed;

notes that the Commissioner of Inland Revenue plans to remove the above
administrative measure for the 2005-06 final and subsequent years of
assessment;

recommends that the Director of Home Affairs should consider revising the
existing remuneration package of DC Members by converting 50% of a DC
Member’s honorarium to the Operating Expenses Allowance (OEA) which is
non-taxable, so that DC Members’ honorarium, similar to those of ExCo
Members and LegCo Members, is all taxable;

Allowance and grant for District Council Members

expresses alarm and strong resentment that:

(@) 354 cases of non-compliance with the Home Affairs Department (HAD)
Guidelines on the reimbursement of the OEA and the Information
Technology and Other Support Grant (ITOSG) to DC Members were
found by the Audit Commission during its random sample check on the
reimbursement records of the OEA and the ITOSG in respect of only
about one-third of the DC Members of nine selected District Offices
(DOs); and

(b) despite complaints from time to time against DC Members for misusing
the OEA subsidised ward offices for non-DC activities, the HAD
Guidelines still do not provide adequate guidance for the DOs to deal
with issues relating to such misuse;

expresses serious concern that the supporting documents to substantiate the
OEA claims for the employment of assistants by DC Members are
inadequate;

expresses concern that:

(a) the HAD Guidelines do not specify the detailed requirements of a site
visit to DC Members’ ward offices; and
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(b)

there is no procedure for handling the return of capitalised items partly
paid for by DC Members;

- notes that the HAD:

(a)

(b)

(©)

(d)

has examined the 354 cases of non-compliance and will request the DC
Members concerned to provide supplementary information in support of
their claims and will recover the overpayment of allowance and grant,
etc, as soon as possible. It aims to complete all follow-up actions by
March 2005;

has appealed to all DC Members in early December 2004 for full
compliance with the HAD Guidelines in claiming reimbursement of the
OEA and the ITOSG. It has also held a special briefing with all DC
Chairmen and Vice-Chairmen to explain to them the major areas of
non-compliance and the imminent introduction of additional control
measures to step up the monitoring system;

has reminded all staff at the district level to process the reimbursement
of the OEA and the ITOSG with meticulous care and ensure strict
adherence to the HAD Guidelines; and

is reviewing its Guidelines based on audit recommendations in
paragraph 3.18(b) of the Director of Audit’s Report and will hold
consultation with DC Members in January 2005 to seek their comments
on proposed revision of the Guidelines;

Use of District Council funds for the Minor Environmental Improvement

projects

- expresses grave concern and finds it unacceptable that:

(@)

(b)

(©)

contrary to the District Council Funds Guidelines (DCF Guidelines),
seven out of nine selected DOs did not maintain an up-to-date list of all
the Minor Environmental Improvement (MEI) projects for which they
had maintenance responsibility;

approvals for some MEI projects given by the approving officers were
not in line with the approving authority stated in the DCF Guidelines;

extra works not covered by the DC’s original approval were included in
an MEI project;
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(d)

(€)

(f)

(9)

payments for some MEI projects were not in accordance with the
relevant circulars or guidelines;

some MEI projects for grass-cutting jobs were outside the ambit of the
HAD’s responsibilities;

the arrangement of some MEI projects for grass-cutting jobs under
separate contracts was not cost-effective; and

some MEI projects for grass-cutting jobs undertaken by a rural
committee were not cost-effective and the Government is exposed to
claims for accidents arising from the projects;

- notes that the HAD:

(@)

(b)

(©)

has requested/reminded all DOs to:

(i)  draw up/update the list of MEI projects for which they have
maintenance responsibility; and

(i)  comply with the DCF Guidelines and government circulars in
implementing MEI projects;

has awarded term contracts for, amongst others, grass cutting in three
districts in the New Territories. It plans to expand the term contract
system to cover the remaining districts in April 2005; and

is reviewing the following arrangements and will revise the relevant
guidelines where necessary:

(i) the need to conduct annual checks for projects requiring
maintenance to a high standard; and

(i)  the granting of cash assistance to rural committees to undertake
grass-cutting jobs;
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Submission of annual district plans

eXpresses concern that:

(@) the overall average submission rate of 55% of the annual district plans
(ADPs) by the core departments, for the period from January 2002 to
June 2004, was not satisfactory;

(b) the non-submission of the ADPs by the core departments might affect
the effectiveness of the DCs in reflecting the community views on their
work plans; and

(c) the HAD had not issued guidelines on the standard procedures to be
followed by all the DOs for monitoring and following up the submission
of the ADPs by the core departments;

notes that the HAD has drawn up a set of standard procedures for monitoring
the submission of ADPs by core departments. All DOs have been requested
to adhere to the standard procedures with effect from 1 January 2005;

District Council Homepages

expresses concern that there were cases of non-compliance with the
Guidelines on Dissemination of Information through Government Homepages
(Government Homepage Guidelines) in the set-up and maintenance of the
18 DC Homepages;

expresses dismay that two DCs used DC funds to set up their own separate

homepages showing their DC activities, which were not appropriate under the

guidelines on the use of DC funds;

notes that the HAD:

(@) has advised the DCs to follow the Government Homepage Guidelines;

(b) would assist DCs in drawing up short-term and long-term improvement
plans for their respective DC Homepages, having regard to the current

level of compliance with the relevant audit recommendations, individual
district needs and characteristics; and
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(©)

has reviewed the use of DC funds for developing additional DC
Homepages and revised the existing arrangement so that DC funds can
be used for one-off development and/or annual
enhancement/maintenance of these homepages on a project-by-project
basis; and

Follow-up actions

- wishes to be kept informed of:

(@)

(b)

(©)

(d)

(€)

(f)

the progress of implementing the removal of the administrative measure
regarding tax deduction;

the decision made by the Director of Home affairs on the Committee’s
recommendation that 50% of a DC Member’s honorarium be converted
to the OEA and any progress made;

the progress and results of the follow-up actions taken on the 354 cases
of non-compliance;

the progress of reviewing the HAD’s Guidelines on the reimbursement
of the OEA and the ITOSG;

the progress of reviewing the need to conduct annual checks for the MEI
projects requiring maintenance to a high standard and the granting of
cash assistance to rural committees to undertake grass-cutting jobs; and

the progress of assisting DCs in drawing up short-term and long-term
improvement plans for their respective DC Homepages.
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Chapter 2

Government subsidies to the English Schools Foundation

The objectives of this audit review were to examine the evolution of government
subsidies to English Schools Foundation (ESF) schools vis-a-vis international schools, and
the Education and Manpower Bureau (EMB)’s reviews of the subsidies to the ESF in recent
years.

2. Prof Hon Arthur L1 Kwok-cheung, Secretary for Education and Manpower,
and Prof Felice Lieh MAK, Chairman, ESF, respectively made an opening statement at
the Committee’s public hearing.  Their statements are in Appendices 9 and 10
respectively.

Reviews of government subsidies to English Schools Foundation schools and
international schools

3. The Committee noted that government subvention to the ESF on the parity of
subsidy principle was premised on the 1965 Education Policy White Paper in recognition of
the need for English schools for English-speaking children, which led to the establishment
of the ESF in 1967 through the enactment of The English Schools Foundation Ordinance.
Since the establishment of the ESF, the EMB had carried out three major reviews of
government subsidies to ESF schools in 1979, 1995 and 1999.

4. The Committee also noted that, in response to the request from expatriate
communities for the provision of more international school places, the EMB formed a
Working Group on the Provision of International School Places to review the government
subsidies to international schools. The Working Group’s recommendations were approved
by the Executive Council in 1995.

5. In response to the Committee’s enquiry as to why ESF schools were not included
in the review of government subsidies to international schools in 1995, the Secretary for
Education and Manpower said that because of the unique status of the ESF, which was
established under its own Ordinance, the EMB considered it more appropriate to conduct
separate reviews for ESF schools and international schools. This arrangement had no
implication on whether ESF schools were international schools.

6. According to paragraph 2.7(a) of the Director of Audit’s Report (the Audit
Report), in January 2000, in its report to the Social Service Policy Group chaired by the
Chief Secretary for Administration, the EMB stated that ESF schools were not different in
nature from other international schools in terms of curriculum offered and student mix.
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However, government subsidies provided for ESF schools were much more favourable than
those for other international schools. As revealed in Appendix B to the Audit Report, on
22 February 2000, the EMB expressed a different view that ESF schools were in a category
entirely different from international schools and played an important role in providing
parents with choice and diversity. In this connection, the Committee asked:

- about the reasons for the EMB changing its view; and

- whether such a change implied that the EMB had in the past recognised that
ESF schools were different from international schools.

7. The Secretary for Education and Manpower and Mrs Fanny LAW,
Permanent Secretary for Education and Manpower, responded that:

- as the level of government subsidies provided to ESF schools was different
from that of international schools, seen in this perspective, it was true that
ESF schools were in a category different from international schools;

- as defined by the Working Group on the Provision of International School
Places, international schools were schools which followed a non-local
curriculum and their students did not sit for local examinations. From this
perspective, ESF schools were not different from international schools in
nature, as ESF schools also followed a non-local curriculum and their students
also did not sit for local examinations;

- unlike local aided schools, the graduates of which mostly pursued their
studies in local universities, the majority of the graduates of ESF schools,
similar to those of international schools, pursued their studies overseas; and

- local schools must provide their students with a choice to sit for local
examinations, even if they offered the International Baccalaureate curriculum.

8. In response to the Committee’s enquiry about the ESF’s position within the
education sector, Mr John Bohan, Acting Secretary and Chief Executive, ESF, stated in
his letter of 28 December 2004, in Appendix 11, that:

- among those living and working in Hong Kong were people from around the
world, including ethnic Chinese who held passports of other countries, people
of other Asian ethnicities, Eurasians, as well as those who would traditionally
have been categorised as “expatriates”. These groups had permanent
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9.

residence rights in Hong Kong. They contributed to the local economy, paid
taxes and considered themselves as Hong Kong people. The ESF served
people in those categories as well as an increasing number of local Chinese
families;

with regard to its student population, the ESF did not regard a distinction
between “local” and “international” as a meaningful one. In ESF schools,
nowadays 81% of students were permanent residents in Hong Kong; and

the ESF regarded itself as an integral part of the local education system.
Underpinned by its Ordinance, the ESF provided the system with an
international dimension, as befit an international city. ESF schools were
partners of the EMB, working together on a number of initiatives including
the opening of private independent schools.

As stated in paragraph 2.10(a) of the Audit Report, during the EMB’s

consultations on the possible withdrawal of government subsidies to the ESF, the Chairman
of the Foundation, the supreme governing body of the ESF, and the Chief Executive of the
ESF had indicated their willingness to work with the Government for a smooth transition.
However, in her opening statement made at the hearing, the Chairman of the ESF stated that
no proposal on changing the basis of ESF funding was ever put before the Foundation.
The Committee asked:

10.

about the basis of her statement; and

whether the Foundation knew about the proposed withdrawal of government
subsidies to the ESF at that time.

The Chairman, ESF said that:

as provided in The English Schools Foundation Ordinance, the Foundation
was the supreme governing body over the Executive Committee (ExCom)
which was the executive body of the Foundation. This provision clearly
stipulated that decision-making powers vested in the Foundation rather than
the ExCom;

the ExCom had not provided sufficient information to the Foundation as far as

the proposed reduction or withdrawal of recurrent government subsidies was
concerned, which she considered to be serious negligence of the ExCom; and
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11.

- according to the minutes of the Foundation’s annual general meetings, the
proposed reduction or withdrawal of government subsidies to the ESF had not
been discussed nor endorsed by the Foundation.

Mrs Cherry TSE, Deputy Secretary for Education and Manpower, stated that

the Secretary of the ESF had made a report on “ESF subvention”, among other issues, to the
Foundation at its annual general meeting on 14 December 2000. An extract from the
minutes of the meeting is in Appendix 12. The Secretary’s Report on the “ESF
subvention” issue read as follows:

12.

“Last year | spoke of the issue of the ESF grant which has supported ESF since
1967 and in the case of the Government’s English schools long before that.

As a result of lengthy negotiation, the grant has been capped at its current level
apart from growth in student numbers.  So effectively, the principle of parity has
been conceded. It was unrealistic with the Government spending so much on its
own programme of reform that we should also benefit thereby depriving the local
sector of much-needed resources. However, we shall reserve the right to go
back to Government should inflation bite and threaten our viability.”

The Deputy Secretary for Education and Manpower added that:

- it was ESF practice that the Secretary would report to the Foundation at its
annual general meetings on any important issues that had come up in the past
year;

- judging from the contents of the Secretary’s Report, the Foundation should
have been aware that:

(a) there was ongoing discussion between the ESF and the Government
over the proposed reduction or withdrawal of recurrent government
subsidies to the ESF; and

(b) the parity of subsidy principle had been conceded,;

- given that the Foundation meeting on 14 December 2000 was attended by
various stakeholders including school principals as well as representatives of
teachers and parents, they should have been aware of the concession on the
parity of subsidy principle and the possible withdrawal of government
subsidies to the ESF; and
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the minutes of the Foundation meeting should have recorded more details if
there was any dissenting view on the “ESF subvention” issue reported by the
Secretary.

13. Dr Sarah Rigby, Chairwoman of Joint Council of Parent Teacher
Associations, ESF, said that:

as the “ESF subvention” issue was subsumed in the Secretary’s Report
instead of being put as a separate agenda item for that Foundation meeting,
the issue was not widely communicated to the ESF parents at large. If the
issue was included under a separate agenda item, there should have been
much more inputs from parents;

when reading the Secretary’s Report in context, the concession on the parity
of subsidy principle was made under a difficult economic climate. It was
therefore logical to believe that this was only a temporary arrangement to help
tide over the difficulties at that time; and

as the proposed reduction or withdrawal of subsidies to the ESF involved a
substantial change to the subvention policy and would have implications on
many parties, it should only be proceeded with after extensive consultation
with stakeholders. However, the ESF parents had not been consulted
throughout the process.

14. Mr Alex CHIU, Parents Representative, ESF, shared Dr Rigby’s view that
ESF parents should be consulted as the proposed withdrawal of subsidies had far-reaching
implications on ESF parents.

15. The Deputy Secretary for Education and Manpower pointed out that if the
parents were not satisfied with the ESF’s approach for handling the proposed withdrawal of
government subsidies, they could have requested a review of the issue by the Foundation at
its subsequent meetings. However, the issue had not been further raised at any of the
subsequent meetings of the Foundation.
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16. The Chairman, ESF said that:

- as the “ESF subvention” issue had not been placed on the agenda of the
Foundation meeting on 14 December 2000 as an item for discussion, it should
not be taken to mean that the proposed reduction or withdrawal of recurrent
government subsidies to the ESF had been deliberated and endorsed by the
Foundation;

- since the Government’s proposal to reduce or withdraw its subsidies to the
ESF was a very important issue, it should not have been buried in the
Secretary’s Report. It should have been put up separately for open
discussion by all stakeholders; and

- although the 6% pay cut proposal was very moderate, it had triggered a strong
reaction when it was considered at a Foundation meeting. Hence, she did
not believe that the proposed withdrawal of government subsidies to the ESF,
if discussed at the Foundation meeting on 14 December 2000, could have
been passed so smoothly.

17. In response to the Committee’s enquiry, the Acting Secretary and Chief
Executive, ESF informed the Committee that:

- although the Foundation had not discussed the parity of subsidy principle and
the possible withdrawal of government subsidies, the issues had been
discussed by the ExCom at two of its meetings on 7 March 2000 and 5 April
2000; and

- apart from the ExCom meetings, there was ongoing discussion of the issue
among the Chairman, the Vice-Chairman, the Treasurer and the Chief
Executive of the ESF.

18. The Acting Secretary and Chief Executive, ESF then referred the Committee to
Appendix B to the Audit Report, which provided a summary of the exchange of views
between the EMB and the ESF on the Government’s proposed withdrawal of recurrent
subsidies to the ESF. He stated that:

- in late 1999, the ESF suggested that the Government should allow the ESF to
modify its land lease conditions so that it could redevelop its school sites and
expand its services. This would facilitate the ESF in generating income to
compensate for the withdrawal of government subsidies;
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- on 22 February 2000, the EMB stated that some commercial developments
were necessary within the framework of any changes in the usage of ESF sites.
A summary of the relevant discussion on 22 February 2000 between the EMB
and the ESF was provided in the ESF Chief Executive’s letter of 16 March
2000, in Appendix 13;

- in his letter of 13 April 2000, in Appendix 14, the Secretary for Education and
Manpower informed the ESF that the Government would have difficulties in
agreeing to the ESF’s proposed redevelopment of the Borret Road site if it
was no longer required for educational purposes;

- Dbased on the above, it was clear that the understanding reached between the
EMB and the ESF about the proposed withdrawal of subsidies involved
reciprocal undertakings by the Government to review the ESF’s ability to use
its properties to generate additional income. The EMB’s inability to support
its undertaking in this regard had made it more difficult for the ESF to cope
with the proposed withdrawal of subsidies;

- as a result, the Chief Executive of the ESF informed the EMB, via her letter
of 15 January 2001 in Appendix 15, that:

(@) unless a radical scheme was envisaged to involve commercial use of
ESF leading school sites, it was highly unlikely that sufficient revenue
could be raised to replace the one-third of the ESF’s costs covered by
government subsidies; and

(b) it was not the time to embark on the scheme on commercial use of ESF
school sites in view of the political sensitivity and the property market
condition at that time; and

- the discussion between the EMB and the ESF on the arrangement for phasing
out government subsidies had virtually been brought to an end by the ESF
Chief Executive’s letter of 15 January 2001.

19. The Chairman, ESF added that the discussion between the EMB and the ESF
over the years on the future of government subsidies to the ESF was never concluded and
that the ESF was an integral part of the local education system. The ESF’s position on the
parity of subsidy principle remained unchanged and it should be entitled to government
funding as other schools in the aided sector.
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20. The Committee noted from the ESF Chief Executive’s letter of 16 March 2000
that the Chairman of the ESF had emphasised that the phasing-out programme should
stretch over a period of 13 years. As this proposed arrangement was raised by the former
Chairman of the ESF, the Committee invited him to provide in writing the reasons for and
the circumstances leading to his agreement to this arrangement.

21. In his reply of 17 January 2005, in Appendix 16, Mr Jal Shroff,
former Chairman, ESF advised that:

- to the best of his knowledge, there was no firm agreement with the
Government that the parity of subsidy principle be forgone and that the
withdrawal of subsidies be phased out over a period of 13 years. If there had
been such an agreement, the matter would have been resolved;

- his understanding was that he had in discussion with a representative of the
EMB who suggested that a way to resolve the issue was for the EMB to phase
out the subsidies over a period of 13 years plus modification of all the ESF’s
land lease conditions so that it had the option to redevelop some of its school
sites commercially to generate additional income to make up for the loss of
revenue from the subsidies; and

- he believed that there was a reasonable chance for the Foundation and the
ExCom to accept the above arrangement as a “fair” solution. However, as
the EMB was not in a position to agree to the modification of land lease
conditions, as far as he could remember, the discussion did not continue.

22. The Permanent Secretary for Education and Manpower stated at the hearing
and the Secretary for Education and Manpower stated in the letter of 24 January 2005, in
Appendix 17, that:

- as the full programme of ESF education lasted 13 years, the 13-year phasing
out programme suggested by the ESF would ensure that existing parents
would not be affected by the change and that notice could be given to new
parents;

- the 13-year withdrawal programme was not dependent on the proposed land
lease modification. As clearly illustrated by the exchange of views between
the EMB and the ESF in 2000 and 2001, the Government shared the ESF’s
view that the withdrawal of subsidies should be properly managed with a
reasonable transitional arrangement, which should comprise a basket of
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measures such as expansion of the ESF’s services, reduction of its cost base
and redevelopment of its school sites. Land lease modification was only one
of the several possibilities mooted;

the EMB was willing to allow time for the ESF to operate more kindergartens
as this kind of education business had great potential for development. This
would be conducive to the ESF generating more income to facilitate its
operation under a self-financing mode;

as a measure to reduce its overall unit cost, the ESF was also encouraged to
operate private independent schools. Nevertheless, the Secretary for
Education and Manpower had made clear to the ESF, in his letter of
13 April 2000, that the approval of the application for a private independent
school was independent of the proposal to phase out government subsidies to
the ESF;

regardless of whether there had been proper consultation within the ESF
about the proposed withdrawal of subsidies, the Chief Executive of the ESF
had clearly acknowledged in her letter of 15 January 2001 that the parity of
subsidy principle had been forgone following the freeze of the per-class
subsidies with effect from the 2000-01 school year. The only trigger for
revisiting the issue was when inflation threatened the ESF’s viability.
Logically, this trigger did not justify disowning the agreement to forgo the
parity of subsidy principle especially when, after years of deflation, the
prevailing price level remained significantly lower than that in 2000;

the concession on the parity of subsidy principle took place after the Secretary
for Education and Manpower had conveyed, via his letter of 13 April 2000, to
the ESF the Government’s reservation about land lease modification. In
other words, the explicit agreement to forgo the parity of subsidy principle
was made in the clear knowledge of the non-feasible nature of lease
modification;

the Government had been pursuing the subvention review with goodwill,
taking into account the possible impact on the ESF and its stakeholders.
That was why, despite its principled approach, the reduction in government
subsidies to the ESF had been rather mild notwithstanding the fiscal deficit.
The Government had been exercising utmost care in ensuring that the review
and any changes arising from it must be consistent with students’ best interest
and must abide by the law; and
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in the EMB’s view, the focus of the discussion was not on “whether”
recurrent government subsidies should be withdrawn, but rather “how” the
withdrawal should be phased. The EMB had been conscientiously pursuing
the subvention review through frequent discussions with the ESF over the
past few years, and would expedite action to complete it.

23. The Deputy Secretary for Education and Manpower supplemented that:

the ESF enjoyed preferential treatment not only vis-a-vis international schools
but also private independent schools and direct subsidy schools. Under the
existing arrangement, private independent schools were not provided with
recurrent government subsidies whereas direct subsidy schools were subject
to various regulatory monitoring by the EMB. However, in the case of the
ESF, it was provided with recurrent government subsidies but was not subject
to the EMB’s regulatory monitoring;

another example of preferential treatment was that, among the various types
of schools, only ESF schools were allowed to convert up to 50% of the capital
grant into a loan to enable them to meet the larger cash-flow requirements in
their school building projects; and

the EMB considered that the existing subvention arrangement for the ESF
was an anomalous historical legacy, which should be revisited in the
present-day context, having regard to the development of a vibrant
international school sector outside the ESF system.

24, In paragraph 2.22(b) of the Audit Report, the ESF provided a number of reasons
to justify that its schools were different from international schools and that it was an
integral part of the local system. In view of the historical context of the provision of
subvention to ESF schools, the Committee enquired whether the Government would
consider continuing its recurrent subsidies to ESF schools.

25. The Secretary for Education and Manpower responded that:

it was the Government’s responsibility to ensure optimal and appropriate use
of public money. In view of the many problems and deficiencies in the
governance and management of the ESF, the ESF should undertake a rigorous
reform expeditiously to achieve the level of transparency and accountability
required of a leading education institution. The EMB considered this an
overriding priority over the subvention issue; and
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ESF schools received recurrent government subsidies as local aided schools
but were not subject to the same monitoring by the EMB. This was not a
reasonable arrangement. If the ESF continued to fail to adopt a high
standard of governance and management, the Government would have no
alternative but to reduce or withdraw the existing subsidies, in order to
safeguard public money.

26. Dr Sarah Rigby said that:

the overriding issue was whether English-speaking children of Hong Kong
should be entitled to a subvented education as other local children under the
parity of subsidy principle;

the English-speaking children in Hong Kong nowadays were very different
from those in the old colonial days, as a large proportion of the former were
permanent residents of Hong Kong and considered themselves as “Hong
Kongers”. The Government should consider how this group of
English-speaking children were to be catered for in the local school system;
and

from a macro perspective, the Government might consider adopting a voucher
system to enable parents to select a school of their choice for their children
with the amount of subsidy provided under the system.

27. The Permanent Secretary for Education and Manpower and the Deputy
Secretary for Education and Manpower said that:

the Government provided equitable access to nine years’ free and universal
primary and junior secondary education to all children in the relevant age
groups.  There were schools which used English as the medium of
instruction to cater for the needs of English-speaking children who wished to
follow the local curriculum;

for some reasons, such as parents’ preference for the pedagogy of a school,
some parents chose to leave the local system which offered free education and
to enter the private school sector at their own cost; and

in the case of ESF schools, a majority of their students were local people.
They chose to leave the local school system to join the ESF. In fact, the
Government had already reserved school places for this group of students in
the local system.
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28. Dr Sarah Rigby said that:

- there were very few primary and secondary schools within the local school
system which used English as the medium of instruction. These schools
were incredibly competitive in view of the limited places they offered.
Many children would not fit into the local school system because of their lack
of competency in Chinese. For example, some parents found that, upon their
return to Hong Kong after emigrating overseas for a number of years, it was
difficult for their children to re-integrate into the local school system;

- the ESF offered an affordable high quality education in the medium of
English with an international dimension, which perfectly met the needs of
middle-class English-speaking families. Some students whose families were
on a budget might be forced to leave the ESF should there be significant
increase in the school fees after the removal of government subsidies; and

- at present, the ESF had a total of some 12,000 students. If the government
subsidies to the ESF were to be removed and a great number of these students
had to leave the ESF because of financial problems, it would be a
considerable task for the Government to work out how such a large group of
students were to be integrated into the local school system.

29. The Deputy Secretary for Education and Manpower responded that the EMB
would discuss the needs of English-speaking children with the new ESF Chief Executive
after she assumed office in February 2005. In fact, there were some encouraging cases in
which foreign students had successfully adapted to the environment of local direct subsidy
schools.

30. The Committee enquired whether the Government would consider providing
subsidies to the ESF in other forms, e.g. subsidies under the Direct Subsidy Scheme, so that
the Government might exercise regulatory monitoring over ESF schools.

31. The Permanent Secretary for Education and Manpower replied that:

- a school would be denied subsidies under the Direct Subsidy Scheme if its
school fees were beyond two and one-third of the average unit cost of an
aided-school place. It appeared that the ESF was not eligible for the Scheme
as its current school fees were much higher than the permitted level of school
fees under the Scheme; and
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- the Code of Aid as applied to aided schools governed, among other things,
teacher-to-student ratio, appointment and dismissal of staff, implementation
of school-based management structure, use of premises, and so on. She did
not consider this a suitable mode for ESF schools.

32. The Secretary for Education and Manpower said that the EMB would adopt an
open mind in discussing with the new ESF Chief Executive, once she assumed office in
February 2005, the way forward in respect of the future subvention arrangement for the
ESF. The review might lead to no change, a reduction or an increase in government
subsidies to the ESF.

33. The Chairman, ESF said that the ESF welcomed monitoring by the Government.
She stressed that the ESF had demonstrated its resolve to achieve greater transparency and
accountability. This was evidenced by its putting forward a proposal of restructuring its
governance and management, which had been approved by the Foundation in December
2004. A timetable for implementing the proposed restructuring had also been drawn up.

34. According to paragraph 2.23(g) of the Audit Report, the EMB believed that
through enhancing cost-efficiency, ESF resources could be saved without erosion of
education quality or increase in tuition fees. The Committee asked about the basis of the
EMB’s statement.

35. The Secretary for Education and Manpower explained that:

- the statement was made on the basis of the calculations made by the EMB.
The EMB noticed that there were wide concerns on fee increase among ESF
parents. Some ESF staff had been quoted to have repeatedly suggested that
withdrawal of government subsidies would automatically mean a 40%
increase in the current fee level. This was grossly misleading. Such a
causal relationship between subvention and the fee level could only be made
if all of the following happened:

(@) the ESF intended to charge parents for every dollar of subsidies forgone;

(b) the ESF considered that there was absolutely no room for efficiency
savings despite economy of scale; and
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36.

(c) the ESF did not intend to undertake any improvement measures
pursuant to the observations of the Audit Commission (Audit); and

the EMB hoped that none of the above was true. In the EMB’s view, the
cost-effectiveness of the ESF, rather than government subvention, had a
greater impact on the level of its tuition fees.

The Acting Secretary and Chief Executive, ESF said that:

in 1994, the ESF instituted a fee policy that aimed to minimise fee increases
whilst maintaining high-quality education;

over the last six years, ESF school fees had increased only once, by less than
5%. This track record had been achieved during a period when government
subsidies had been frozen or reduced. By comparison, some international
schools had raised their school fees by 30% over the same period;

the ESF had produced two charts showing its fee increases compared with
other fee-paying institutions over the last six years. The charts were
included in the ESF’s submission of 10 December 2004, in Appendix 18; and

as a subvented organisation, the ESF had been mindful of the need to provide
affordable education in line with its mission of serving Hong Kong people.

Freezing government subsidies to English Schools Foundation schools and recent
fact-finding exercise

37.

Hon Frederick MA Si-hang, Secretary for Financial Services and the

Treasury, declared that his two daughters had attended an ESF school.

38.

The Committee noted from paragraph 3.7(c) of the Audit Report that in February

2000, the Financial Services and the Treasury Bureau (FSTB) had expressed reservations
about the Government exercising discretion to freeze the number of subsidised ESF classes,
without reverting to the Finance Committee (FC) of the Legislative Council.
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39. Paragraph 3.8(a) of the Audit Report further revealed that subsequently, the
FSTB advised the EMB in July 2004 that, on balance, it was not necessary for the EMB to
seek the FC’s approval in respect of the proposed arrangement to freeze the number of ESF
classes eligible for recurrent government subsidies as from the 2004-05 school year. In
this connection, the Committee asked about the reasons for the FSTB’s change of view.

40. Ms Bernadette LINN, Principal Assistant Secretary for Financial Services
and the Treasury (Treasury), replied that:

- the FSTB’s view in paragraph 3.7(c) of the Audit Report aimed to alert the
EMB that the FSTB would have reservations if the Government unilaterally
froze the number of subsidised ESF classes in future without reverting to the
FC;

- the FSTB’s advice stated in paragraph 3.8(a) of the Audit Report was made
on the basis that:

(a) the EMB’s proposed arrangement to freeze the number of ESF classes
eligible for recurrent government subsidies as from the 2004-05 school
year had been agreed with the ESF; and

(b) the proposed arrangement did not pose any conflicts to the funding
approval given by the FC on 17 December 1980; and

- since the proposed arrangement was only a transitional measure pending the
finalisation of permanent changes to the subsidy arrangement in the near
future, the FSTB considered that it was not necessary for the EMB to seek the
FC’s explicit approval for such arrangement.

41. According to paragraph 3.10 of the Audit Report, Audit considered that if the
EMB did not envisage that permanent changes to ESF subsidy arrangements could be
finalised in the near future, the EMB should seek the FC’s approval for freezing the ESF
per-class subsidies. Since the EMB’s arrangements for freezing ESF per-class subsidies
and capping the number of ESF classes eligible for recurrent government subsidies were at
variance with the Government’s parity of subsidy principle for providing government
subsidies to ESF schools, the Committee enquired whether, from a financial policy
perspective, the FSTB agreed to Audit’s view that the EMB should seek the FC’s approval.
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42. The Secretary for Financial Services and the Treasury said that the
Government would ensure that all financial proposals that required the approval of the FC
were submitted to it for consideration in accordance with the requirements under the Public
Finance Ordinance.

43. The Secretary for Education and Manpower said that the EMB would work
closely with the ESF to expedite the review. It would revert to the relevant authorising
bodies with concrete proposals on the long-term funding arrangement for the ESF and the
way of implementing the arrangement as soon as a decision on the issue had been taken.

44, The Committee noted from paragraph 3.14 of the Audit Report that the
fact-finding exercise jointly conducted by the EMB and the ESF, which was originally
scheduled for completion in July 2003, had still not yet been completed.

45, In response to the Committee’s enquiry, the Acting Secretary and Chief
Executive, ESF said that:

- as almost half of the ESF senior executive management posts were vacant in
the past year, the tight manpower had made it difficult for the ESF to meet the
target for the fact-finding exercise; and

- as there were still quite a number of contentious areas that had to be addressed,
the ESF would work closely with the EMB to expedite completion of the
exercise upon completion of the work associated with the three audit reviews
concerning the ESF.

46. The Deputy Secretary for Education and Manpower said that:

- the objectives of the fact-finding exercise were to review the cost structure of
the ESF and to identify possible areas for savings, with a view to assessing
whether the current rate of ESF tuition fees and government subvention were
fully justified. This exercise demanded tremendous efforts of both parties.
As the EMB did not have direct access to ESF files and records, it needed to
rely on the ESF to provide information for completing the exercise;
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47.

unfortunately, the latter stage of the exercise coincided with a tumultuous

period of the ESF during which its Chairman and a number of its senior staff
including the Chief Executive had resigned, it was understandable that the
Acting Secretary and Chief Executive had experienced a lot of work pressure;

and

- as the audit findings provided a very useful reference to the Government, the
importance of the fact-finding exercise was not as high as that at the time
when the EMB first conducted the exercise.

Conclusions and recommendations The Committee:

Reviews of government subsidies to English Schools Foundation schools and
international schools

- notes that:

(@)

(b)

(©)

(d)

government subvention to the English Schools Foundation (ESF) on the
parity of subsidy principle was premised on the 1965 Education Policy
White Paper in recognition of the need for English schools for
English-speaking children, which led to the establishment of the ESF in
1967 through the enactment of The English Schools Foundation
Ordinance;

similar to private international schools, ESF schools follow a non-local
curriculum and their students do not sit for local examination.
However, ESF schools are provided with recurrent government subsidies
whereas private international schools do not receive the same level of
subsidies from the Government, even after the Government’s review of
its subsidies to international schools in 1995;

since 1999, the Education and Manpower Bureau (EMB) has been
discussing with the ESF the gradual reduction of its recurrent subsidies
to the ESF under a phased programme. The ESF has indicated its
willingness to work with the Government for a smooth transition, but
has emphasised that the phasing-out programme should stretch over a
period of 13 years;

the EMB considers that the focus of its discussion with the ESF was not

on “whether” recurrent government subsidies to the ESF should be
withdrawn, but rather “how” the withdrawal should be phased; and
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(€)

it is the ESF’s view that the discussion between the EMB and itself over
the years on the future of government subsidies to the ESF was never
concluded and that it is an integral part of the local education system.
Its position on the parity of subsidy principle remains unchanged and it
should be entitled to government funding as other schools in the aided
sector;

- expresses concern that there is a divergence of views between the EMB and
the ESF on whether ESF schools are no different from private international
schools and whether the existing government subsidies to the ESF schools
should continue;

- strongly urges:

(a)

(b)

the EMB to expeditiously complete the review of government subsidies
to the ESF; and

the EMB and the ESF to come to an agreement expeditiously over the
future of government subsidies to the ESF;

Freezing government subsidies to English Schools Foundation schools and
recent fact-finding exercise

- expresses serious concern that:

(@)

(b)

the EMB’s arrangements for freezing ESF per-class subsidies and
capping the number of ESF classes eligible for recurrent government
subsidies are at variance with the Government’s parity of subsidy
principle for providing government subsidies to ESF schools; and

the fact-finding exercise jointly conducted by the EMB and the ESF,
which was originally scheduled for completion in July 2003, has not yet
been completed,;

- notes that;

(@)

(b)

the EMB has reported to the Panel on Education of the Legislative
Council the progress of its review of government subsidies to the ESF;
and

the EMB and the ESF will expedite completion of the fact-finding
exercise;
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- recommends that the Secretary for Education and Manpower should:

(@) seek the authorisation of the Executive Council and the Legislative
Council for the interim measures on providing recurrent government
subsidies to the ESF if changes to ESF subsidy arrangements cannot be
finalised in the near future; and

(b) seek the approval of the Executive Council and the Legislative Council
for changes resulting from the EMB’s review of government subsidies to
the ESF; and

Follow-up actions
- wishes to be kept informed of:

(@) the progress of the EMB’s review of government subsidies to the ESF;

(b) the progress made by the EMB and the ESF in reaching an agreement
over the future government subsidies to the ESF; and

(c) the results of the fact-finding exercise.
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Chapter 3

Corporate governance and Headquarters administration
of the English Schools Foundation

The objective of this audit review was to examine the corporate governance of
the English Schools Foundation (ESF) as well as the financial and administrative controls
of the ESF Headquarters in the provision of education services.

2. The Committee held three public hearings on 10 December 2004 and 10 and
11 January 2005 to receive evidence from the witnesses.

3. Prof Hon Arthur L1 Kwok-cheung, Secretary for Education and Manpower,
made an opening statement at each of the Committee’s first two public hearings. His
statements are in Appendices 19 and 20 respectively.

Corporate governance

4. Noting that the Education and Manpower Bureau (EMB) had representation on
both the Foundation, i.e the supreme governing body of the ESF, and the Executive
Committee (ExCom), i.e. the executive body of the Foundation, the Committee enquired
about:

- the role of the EMB in the Foundation and the ExCom respectively; and

- the reasons for the EMB not monitoring the operation of the ESF.

5. The Secretary for Education and Manpower stated at the hearing and in the
letter of 8 January 2005, in Appendix 21, that:

- the ESF was established by law and enjoyed the powers and privileges
conferred on it by The English Schools Foundation Ordinance (the ESF
Ordinance). In accordance with the Ordinance, the membership of the
Foundation comprised 132 representatives from a wide cross-section of the
community, including government officials. The role of these representatives
was intended to be advisory in order to allow the ESF the benefit of the views
of different community sectors. Had it been envisaged that the Government
should play a watchdog role, the ESF Ordinance would not have been
introduced by a private Member, and the Government would have been given
the necessary statutory powers to direct and monitor the operation of the ESF.
As a matter of fact, the ratio of EMB representatives to other representatives
on the Foundation was only 3:132. The influence of EMB representatives
on the Foundation was indeed very small;
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for historical reasons, the EMB had one representative on the ExCom. This
was a unique arrangement. The Government did not sit on the management
committee of any other aided schools or the executive committee of their
sponsoring bodies. This suggested that the EMB’s ExCom membership was
intended to serve a liaison and advisory function, ensuring that the interests of
British civil servants with children attending the ESF schools were well
served and that relevant policy decisions were adequately communicated.
From the way the ESF Ordinance was couched, it was never intended that the
Government should micro-manage or monitor the ESF; and

on many occasions, members of the Foundation and the ExCom had not been
provided with all the information that they needed to know in order to
discharge their duties effectively. For instance, the ExCom had not been
consulted or even informed of the details of the golden handshake packages
that the ESF had offered to three of its senior staff upon their leaving the ESF.
Under the circumstances, the ExCom would not know that there were cases
that had departed from the established practices.

6. It appeared to the Committee that since the EMB had representation on both the
Foundation and the ExCom, it had a duty to ensure that the ESF would adopt a high
standard of corporate governance. Same as all other members of the Foundation and the
ExCom, the EMB representatives had the right as well as the responsibility to request the
ESF to provide the necessary information to enable them to discharge their duties

effectively.

In this connection, the Committee enquired:

whether the EMB representatives had ever requested the ESF to provide
information, where necessary, to enable them to discharge their duties
effectively; and

what action the EMB had taken to ensure cost-effectiveness of the ESF
operation, especially after knowing that there might be cost-effectiveness
problems in the ESF since late 2002.

7. The Secretary for Education and Manpower and Mrs Cherry TSE, Deputy
Secretary for Education and Manpower, said that:

according to law, the ESF might deny the EMB’s access to its books and
accounts as it received less than half of its income from public money. As
the EMB did not have the legal right to have access to the ESF’s records, the
EMB representatives had encountered great difficulties in obtaining
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information to enable them to discharge their duties effectively. An example
was that the ExCom had only been informed of the resignation of the former
Chief Executive of the ESF, i.e. Staff C in the Director of Audit’s Report
(the Audit Report), but not the extra payment made to him upon his departure.
The EMB had asked the ESF for details of this case on a number of occasions
but in vain;

the EMB’s participation in the ESF operation was on the basis of trust and
co-operation. For an organisation which had repeatedly emphasised the
outstanding calibre of its staff, and with a successful business person in the
chair, it was not reasonable to expect that the ExCom members should, at
every ExCom meeting held monthly, take the initiative to ask if there had
been any golden handshake proposals, inappropriate payments of
entertainment or claims for taxi fare that had not been supported by receipts in
the previous month. The EMB did not believe that the ExCom should be
occupied with this kind of micro operational matters; and

in the EMB’s view, it should be for the ESF Headquarters senior executive
management to bring up to the ExCom for approval cases which were not in
line with established policies and/or financial management rules but which
merited exceptional treatment. Members of the ExCom should be provided
with all relevant information to enable them to make decisions in an
intelligent and fully informed manner. As the ESF Headquarters had failed
to do so, it was unfair to put the onus on the ExCom members.

8. Given that Prof Felice Lieh MAK had only assumed the ESF chairmanship for
nine months, the Committee invited the former Chairman of the ESF to provide a written
response on the following:

his comments on the observations and recommendations of the Audit
Commission (Audit) on the various aspects raised in the Audit Report, in
particular the part on “Corporate governance”;

during his tenure as the ESF Chairman, whether the government
representatives on the Foundation and the ExCom had put forward any views
or suggestions on the various aspects covered in the Audit Report. In
particular, whether they had raised any concerns about the inadequacy of the
corporate governance and Headquarters administration of the ESF; and
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- during his tenure as the ESF Chairman, whether he had discussed with
relevant government officials problems relating to the corporate governance
of the ESF; if so, the contents of the discussions, the officials with whom he
had discussed, and the occasions when the discussions were held; and if not,
why not.

9. In his replies of 7 and 17 January 2005, in Appendices 22 and 16 respectively,
Mr Jal Shroff, former Chairman, ESF, stated that:

- the large membership size of the Foundation was not conducive to making
decisions efficiently. Over the past many years, the Foundation had seldom
made any decisions of importance. Important decision-making had been left
in the hands of the nine members of the ExCom;

- external members appointed to the Foundation often did not have time or
were not interested in attending the Foundation meetings. In his view, the
ratio of external members to internal members should be at least 3:1, if the
present situation that external members did not always constitute a majority at
the Foundation meetings was to be changed,;

- the ESF needed to totally review the Regulations of the English Schools
Foundation (the ESF Regulations) to ensure that they reflected the changes in
the multi-cultural intake of its students as well as the latest educational
developments and to ensure that they were in line with the best practices;

- there was an acute need to establish an active audit committee, with one of its
representatives from the Government, to monitor and advise the ExCom on all
financial matters;

- he did not consider it necessary to establish an advisory body similar to those
established by the University Grants Committee funded institutions, as the
current four standing committees of the ESF might well serve the advisory
function;

- in his opinion, the EMB should play a much more active role to exercise its
influence on decisions made at the ExCom meetings dealing with financial
matters. To the best of his knowledge, the minutes of the Foundation
meetings and the ExCom meetings reflected that no government
representative had brought up the question of corporate governance over the
last ten odd years;

-01 -



Corporate governance and Headquarters administration
of the English Schools Foundation

he had been the ESF Chairman for over nine years. During the period, he
had met many government officials and had discussed with them various
aspects relating to the acquisition of new sites for additional ESF schools,
finances of the ESF, lack of school places within the ESF system to cater for
children of new arrivals, problems associated with the composition of the
Foundation, corporate governance of the ESF, etc. In fact, during his tenure
as the ESF Chairman, he had had private discussions with the Permanent
Secretary for Education and Manpower on a number of occasions on the
composition of the Foundation and the need to make changes at an
appropriate time; and

every single draft budget prepared by the ESF over the last 40 odd years had
to be approved by the then Education Department, currently the EMB, before
it was implemented. The budget had reflected salaries, school fees, and
projected surpluses or deficits.

10. The Committee invited the EMB to comment on the former ESF Chairman’s

response.

The Secretary for Education and Manpower, Mrs Fanny LAW, Permanent

Secretary for Education and Manpower, and the Deputy Secretary for Education and
Manpower said, at the hearing and in the letter of 24 January 2005 (in Appendix 17), that:

as regards the suggestion that the EMB should play a much more active role
in the ExCom, the EMB was of the view that if the public considered that the
EMB should micro-manage the ESF given the recurrent government subsidies
provided to it, then the same, if not more stringent, level of control must apply
to all aided schools which were almost completely funded by the Government,
as well as other subvented organisations in general. This clearly deviated
from the policy of not micro-managing subvented organisations, and also
went against the policy of school-based management;

as regards the statement that no government representative had brought up the
question of corporate governance at any of the Foundation meetings and the
ExCom meetings over the last ten odd years, it should be noted that it was the
EMB’s practice, as a matter of courtesy and respect to the ESF management,
to first bring up its views or proposals to the ESF management for informal
discussion. This would allow the ESF sufficient time to examine the
proposals, so that well thought out proposals would be raised at the formal
meetings of the Foundation or the ExCom at an appropriate time;
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the EMB had expressed its views on the corporate governance of the ESF on
many occasions. An example of this was the pay review process. The
EMB had offered its views to the ESF on the composition and terms of
reference of the ESF Pay Review Body. Indeed, the EMB had kept informal
exchanges with the ESF management on a wide spectrum of issues through
channels outside the Foundation and the ExCom. Most of these informal
meetings had been attended by the former ESF Chairman and the discussions
at those meetings were frank;

during the course of the informal discussions on a variety of issues between
the EMB and the former ESF Chairman, it had been realised that the root of
the problem lay on the governance and management structure of the ESF.
Unfortunately, due to the various competing priorities and the manpower
constraints in the EMB, it had focused its strength on pursuing the education
reform over the past few years. For this reason, the EMB had not been able
to actively address the problems relating to the governance and management
structure of the ESF;

soon after the current ESF Chairman had assumed her chairmanship, the EMB
had discussed with her the problems relating to the governance and
management of the ESF. With her agreement, a proposal to reform the
governance and management structure of the ESF had been submitted to the
Foundation for consideration at its meeting in December 2004. This had
demonstrated that the EMB’s contribution to the ESF operation was
multi-channelled, not confined to formal meetings of the Foundation and the
ExCom; and

on the question of draft ESF budget, there was no requirement under the
Education Ordinance or the ESF Ordinance for the ESF to submit its annual
estimates for approval by the Government. Although it had been the ESF’s
understanding that its past submissions were intended for the Government’s
approval, the EMB had only examined such estimates when considering the
level of school fees, calculating grants or in contexts for similar requirements.
This generally applied to all categories of schools including aided schools.
It was the primary obligation of individual schools to exercise proper
financial control and maintain their financial viability.
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11. At the request of the Committee, Mr John Bohan, Acting Secretary and Chief
Secretary, ESF, provided, via his letter of 4 January 2005 in Appendix 23, the attendance
of the government representatives at five Foundation meetings and 42 ExCom meetings
held in the past five years. In the same letter, he informed the Committee that after
examining the relevant minutes of meetings, there had been no mention of the corporate
governance and Headquarters administration of the ESF by the government representatives
at any of the Foundation meetings and the ExCom meetings held in the past five years.

12. The Committee invited the Director of Audit to comment on the Acting ESF
Secretary and Chief Executive’s response of 4 January 2005. In his letter of 7 January
2005 in Appendix 24, the Director of Audit advised that:

- as stated in paragraph 2.19 of the Audit Report, the failure of members to
attend Foundation meetings reduced their opportunities to contribute to the
ESF. The ESF Regulations prescribed that there were four government
representatives on the Foundation. According to the minutes of the five
Foundation meetings:

(@) all the four government representatives had not attended the two
Foundation meetings in December 2000 and December 2001,

(b) only one of the four government representatives had attended each of the
two Foundation meetings in December 2002 and December 2003; and

(c) three of the four government representatives had attended the Foundation
meeting in March 2004;

- the government representatives’ attendance rate of 25% at the above five
Foundation meetings was unsatisfactory;

- according to Appendix 3 to the Acting ESF Secretary and Chief Executive’s
letter of 4 January 2005, of the 42 ExCom meetings held between March 1999
and October 2004, the government representative had attended 35 of them,
representing an attendance rate of 83%. Audit considered this attendance
rate acceptable; and
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- Audit’s examination of the minutes of the Foundation meetings and the
ExCom meetings covering the period September 2000 to April 2004 revealed
that there were no recorded views of the government representatives on the
corporate governance of the ESF at either the Foundation meetings or the
ExCom meetings. There were also no recorded views of the government
representatives on the Headquarters administration of the ESF at the
Foundation meetings. However, on some occasions, the government
representative had expressed views on the Headquarters administration of the
ESF at meetings of the ExCom.

13. According to the Acting ESF Secretary and Chief Executive’s response of
4 January 2005, the Chief Secretary for Administration (CS) had not attended any of the
Foundation meetings in December 2002, December 2003 and March 2004. Of these three
Foundation meetings, the Permanent Secretary for Education and Manpower had only
attended the one in March 2004. The attendance of other EMB representatives at the two
Foundation meetings in December 2002 and December 2003 was also not high. As
regards the three ExCom meetings on 28 September 2004, 12 October 2004 and 26 October
2004, the EMB representative had only attended the one on 26 October 2004. According
to the minutes of that ExCom meeting, there had been no mention of the corporate
governance of the ESF by the attending EMB representative.

14, Based on the above findings, it appeared to the Committee that the level of the
EMB’s participation in the ESF operation was not as great as that claimed by the EMB.
The Committee questioned whether the EMB had been too lax in monitoring the operation
of the ESF.

15. The Secretary for Education and Manpower, the Permanent Secretary for
Education and Manpower and the Deputy Secretary for Education and Manpower
stated, at the hearing and in the Secretary for Education and Manpower’s letters of
8 January 2005 and 11 January 2005 (in Appendix 25), that:

- contrary to the Acting ESF Secretary and Chief Executive’s response of
4 January 2005, the EMB had been represented by Mr Samson LA, in his
capacity as Acting Principal Assistant Secretary for Education and Manpower,
at the ExCom meeting on 28 September 2004 while the incumbent Principal
Assistant Secretary was on leave;
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on some occasions, it was the EMB’s deliberate decision not to attend certain
meetings of the Foundation or the ExCom. For example, the EMB
deliberately decided not to attend the ExCom meeting on 12 October 2004
because the meeting was convened to consider the ESF’s fund-raising strategy
which was squarely an internal matter of the ESF. Moreover, against the
background of its discussion with the ESF on the future of the subvention
arrangement, the EMB considered its absence at that meeting desirable in
order to forestall any unnecessary speculation and accusation of conflict of
interests;

as the minutes of ExCom meetings had not been prepared in a verbatim
format, the absence of express reference to comments made by any one
member could not be used to deduce that such member had made no
contribution to the deliberations at the ExCom meetings;

the membership of the ExCom included the Permanent Secretary for
Education and Manpower or her appointed representative. It had been a
long established practice that such representative was the Principal Assistant
Secretary for Education and Manpower, or the Assistant Director of Education
before the merger. Unless the circumstances required otherwise, this
representative would attend the ExCom meetings on behalf of the Permanent
Secretary;

the Government’s role on the Foundation had all along been carried out by the
then Director of Education, currently the Permanent Secretary for Education
and Manpower or her appointed representative. Indeed, all the Foundation
meetings in the past five years, except the two most recent ones (i.e. the one
on 9 December 2004 which was not included in the ESF’s response of
4 January 2005, and the one on 1 March 2004), had been convened to
consider routine reports such as the ESF Secretary’s reports and the ESF’s
annual accounts. The EMB was of the view that it would make a bigger
contribution by offering advice to the ExCom rather than by receiving routine
reports at the Foundation meetings. Hence, in the Government’s view, as far
as Foundation meetings were concerned, the attendance of one government
representative would suffice unless the circumstances required otherwise;

when important issues were considered by the Foundation or the ExCom,
however, the EMB would step up its representation at the respective meetings.
For instance, when the Foundation elected its Chairman upon the resignation
of the former Chairman, the Permanent Secretary for Education and
Manpower and her two designated advisers had all attended the relevant
Foundation meeting. Another example was that when the governance
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reform proposal was raised for discussion at the Foundation meeting on
9 December 2004, both the Deputy Secretary and the Principal Assistant
Secretary of the EMB had attended the meeting;

- moreover, since late 2002 when the EMB had suspected significant
cost-effectiveness problems within the ESF, the EMB had also stepped up its
attention to the ESF operation. This was evidenced by the EMB’s initiation
to conduct the fact-finding exercise jointly with the ESF, which aimed at
reviewing the ESF cost structure with a view to identifying possible areas for
savings;

- other than meetings, the EMB had also maintained exchanges with the ESF
through electronic mails, correspondence and telephone calls. The EMB
representative on the ExCom had, from time to time and outside the formal
channel, raised questions on the operation of the ESF; and

- the EMB would review its long-term role in the Foundation and the ExCom,
including the position currently held by the CS in the Foundation, having
regard to the usual practice of not getting involved in the management of
individual schools or their sponsoring bodies. The EMB would follow the
principle of school-based management, which aimed at devolving more
responsibilities to schools and providing them with enhanced flexibility and
autonomy in managing their own operation and resources according to the
needs of their students, with increased transparency and accountability in their
use of public funds at the same time.

16. As revealed in paragraphs 2.16 and 2.20 of the Audit Report, of the nine
members of the ExCom, three were ESF staff. Furthermore, the external members of the
Foundation had not constituted a majority at any of the Foundation’s four annual general
meetings held in the 2000-01 to 2003-04 ESF financial years. The Committee was
concerned that when decisions relating to ESF staff benefits were required to be made at
meetings of the Foundation, there might have been an over-reliance on the internal
members.

17. Prof Felice Lieh MAK, Chairman, ESF, said that:
- there had been a case in the past in which the proposal to reduce the pay of

teaching staff was vetoed by the ExCom at its meeting when the internal
members present outnumbered the external members;
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- to avoid possible conflict of interest, a mechanism for declaration of personal
Interests had already been put in place in the ESF; and

- at present, only non-ESF staff members of the ExCom would be invited to
participate in the discussion of staff-related issues.

18. In response to the Committee’s enquiry about the details of the reform to be
undertaken by the ESF in restructuring its governance and management, the Chairman,
ESF said at the hearing and the Acting Secretary and Chief Executive, ESF, in his letter
of 10 December 2004 in Appendix 26, advised that:

- at its meeting on 9 December 2004, the Foundation had approved the Draft
Guidelines for the Restructuring of the Governance and Management of the
ESF. This exercise might necessitate amendments to the ESF Ordinance and
its regulations;

- the most fundamental change to be effected was the separation of governance
and management roles. In future, the ESF would not operate at two levels,
I.e. the Foundation and the ExCom. An ESF Council would be set up to
replace the Foundation as the ESF’s supreme governing body. The Council
would comprise no more than 25 members with a 2:1 ratio of external
members to internal members;

- each of the members would serve on an ad personam basis, not representing
any constituency. The members would sign a code of conduct and would
undertake to abide by it. There would be a register of members’ interest.
The staff members elected would not concurrently hold office in staff
associations. The members of the Council would elect a chairman, a
vice-chairman and a treasurer from amongst its external members. The
Council would review its effectiveness every six years and the results of the
review would be published in the ESF annual reports;

- there would be a number of standing committees of the Council. They might
include an audit committee, a management committee, an academic
committee, a staff council, and a joint council of parent and teacher
associations;

- an audit committee had been set up to help the ESF monitor its finances and
improve the cost-effectiveness of its operation. The audit committee
comprised three members, the Chairman of which had been appointed by the
ExCom from amongst its external members with sound audit, financial and
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accounting experience. The audit committee would report to the ExCom.
Indeed, it had already held four meetings to follow up on the
recommendations put forward by Audit and the Independent Commission
Against Corruption; and

- a task force appointed by the ExCom would work out the details of the
restructuring in consultation with the new Chief Executive who would assume
office in February 2005. Open consultation would also be conducted. A
timetable for implementing the proposed restructuring had been drawn up and
provided in the Draft Guidelines. Hopefully, the new governance and
management structure would be approved by the Foundation in July 2005.

19. In response to the Committee’s further enquiry as to whether the ESF would
expect the Government to play a monitoring role in the ESF Council in the future, the
Acting Secretary and Chief Executive, ESF, in his letter of 18 January 2005 in
Appendix 27, said that the ESF would welcome the EMB to appoint one to two members to
the new ESF Council. The precise role of the EMB representative(s) would be worked out
by the ESF task force in consultation with the EMB.

20. In view of the changing circumstances in the ESF, the Committee doubted the
need for the continued existence of the Foundation Office. The Committee asked whether
each ESF school should, in line with modern practice, be given the responsibility to manage
its own operation instead of relying on a central management system which was quite costly.
The Committee also enquired about the percentage of the total expenditure on the
Foundation Office to the total expenditure on the entire ESF.

21. In response, the Chairman, ESF said that:

- the total expenditure on the Foundation Office accounted for 4.2% of the total
expenditure on the entire ESF; and

- in deciding whether the Foundation Office should be retained, there were two
major considerations.  First, in the absence of the Foundation Office,
whether the ESF as a whole would be able to achieve the best use of resources.
Second, how the education quality of individual ESF schools could be
maintained. The ESF needed to carefully consider the likely implications
before a decision on the matter could be taken.
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22. The Committee noted that section 10(1) of the ESF Ordinance empowered the
ESF to make regulations for the composition, internal management, operation,
administration and control of the Foundation and ESF schools. Section 10(2) further
provided that it was not necessary for any regulations made under this section to be
published or laid on the table of the Legislative Council.

23. According to the legal adviser to the Committee, the legislative status of the ESF
Regulations had been put in issue in the case of English Schools Foundation & Anor v Bird
([1997] 3 HKC). The court held that the regulations were subsidiary legislation despite
section 10(2). This implied that the regulations made under this section should be
published in the Gazette and tabled in the Legislative Council as other subsidiary legislation.
Given that the reform of governance and management structure currently undertaken by the
ESF might necessitate amendments to the ESF Ordinance and its regulations, it was
advisable that the ESF took the opportunity to consider repealing section 10(2) of the ESF
Ordinance so that subsidiary legislation in the form of regulations made under the
Ordinance was required to be published in the Gazette and tabled in the Legislative
Council.

Financial management

24. Paragraph 3.3 of the Audit Report stated that, as shown in the audited financial
statements of the ESF for its past three financial years, the ESF had surpluses of $40 million
in 2000-01, $46 million in 2001-02 and $18 million in 2002-03. However, its liabilities
significantly exceeded its current assets at the end of each of these financial years.

25. In his opening statement made at the first hearing, the Secretary for Education
and Manpower raised the following questions:

- since cashflow of schools with a long history should be quite stable and
predictable, what were the special circumstances that had kept recurring every
year to have barred the ESF from better managing its income and expenditure
pattern to smoothen its cashflow? and

- while the ESF had been able to run on surplus towards year end, where had

the money gone during the year when the ESF was receiving tuition fees from
parents?
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26. The Committee asked about the ESF’s comments on the above questions. In his
letter of 4 January 2005, the Acting Secretary and Chief Executive, ESF explained that:

- day-to-day income and expenditure was predictable from year to year.
However, capital expenditure did not necessarily have a smooth pattern. The
ESF funded capital expenditure was investment in new and refurbished
facilities that would directly benefit students. This was over and above the
amounts provided by the Government for the provision of new facilities.
The Foundation’s position on this was set out in paragraph 3.5 of the Audit
Report. This was further exemplified on page 9 of the ESF’s submission of
10 December 2004 (in Appendix 18); and

- it would be possible for the Foundation to arrange its finances so that an
overdraft was never incurred. However, this would be contrary to usual
commercial practice because no commercial organisation would deny itself
access to credit. In the absence of such an overdraft facility, projects that
would benefit ESF students would be delayed unnecessarily. This would not
be value for money for stakeholders.

27. According to paragraph 3.4 of the Audit Report, the net current liabilities of the
ESF increased by 74% from $186 million as at 31 August 2001 to $324 million as at
31 August 2003. At the same date, the ESF used a bank overdraft of $99 million to
finance its expenditure. Given that the EMB had a copy of the ESF’s audited accounts, the
Committee asked whether the EMB had been aware of the ESF’s cashflow position and
overdraft problem.

28. The Deputy Secretary for Education and Manpower replied at the hearing and
in her letter of 24 January 2005 that:

- the EMB was aware of the ESF’s overdraft problem. Upon receiving the
routine estimates from the ESF, the EMB had indicated to the ESF the need to
maintain a smooth cashflow; and

- in more recent years, the EMB had also noted that due to some non-recurrent
reasons, e.g. lower income arising from the SARS outbreak and the
commissioning of capital upgrading works in some ESF schools, the negative
cashflow in the ESF at the end of its financial year had increased. This was
an issue that the EMB had looked into in the context of its examination of the
ESF’s estimates and audited accounts. The EMB had also, during its
informal exchanges with the ESF management, referred to the scope for
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evening out the ESF’s cashflow, especially given the rather stable and
predictable spending patterns of educational establishments.

29. The Committee noted from paragraph 3.16 of the Audit Report that the ESF had
accepted that it was necessary to make improvement to the arrangement for individual ESF
schools to maintain bank balances. The Committee asked about the details of the
improvement measures and the timing for implementation.

30. In his letter of 10 January 2005 in Appendix 28, the Acting Secretary and Chief
Executive, ESF provided a summary of the updated progress of the actions taken by the
ESF in response to Audit’s various recommendations. Regarding the arrangement for
individual ESF schools to maintain bank balances, the Committee was advised that:

- the Foundation had entered into an alternative arrangement with its bankers in
January 2005 to offset credit balances on its accounts with any debit balances
on other accounts; and

- the ESF was examining the adoption of a central cash management and
payment system similar to those adopted by large commercial organisations,
without the need for each ESF school to maintain its own bank account.

Staff remuneration and recruitment

31. According to Figure 5 in paragraph 4.2 of the Audit Report, the total amount of
responsibility allowances paid to ESF teaching staff in the 2002-03 ESF financial year was
as high as $37 million.  Apart from salary, ESF teaching staff had also received other staff
benefits such as contract gratuities, and housing and medical benefits. Moreover,
according to Figure 7 in paragraph 4.20, the 25% contract gratuities received by ESF
teaching staff were the highest when compared to those of the teaching staff of the seven
largest private international schools in terms of student number. Table 2 in paragraph 4.22
of the Audit Report also revealed that, compared to the seven largest private international
schools, the ESF also had the highest percentage (66%) of teaching staff receiving
responsibility allowances. Besides, ESF teaching staff in receipt of such allowances
received the highest average amount ($98,600 a year). The Committee:

- questioned the need for paying the responsibility allowances; and
- enquired whether the ESF would review the remuneration packages of its

teaching staff so as to ensure that they were broadly in line with those of its
counterparts in Hong Kong.
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32.

33.

The Acting Secretary and Chief Executive, ESF advised that:

responsibility allowance was given to a staff member appointed to take up
responsibilities in addition to the primary responsibilities of the post he was
holding. ~ Higher responsibility allowances were normally given to
department heads in important subjects like English and Science;

the salaries of ESF teaching staff were set 14 years ago based on those of the
teaching staff in the United Kingdom. Their subsequent salary adjustments
had followed those of the local civil service. Since 2002, following a
decision in 2000 to stop the overseas packages, remuneration levels of ESF
teaching staff had been based on the need for recruiting and retaining staff of
the highest quality. To secure and retain highest quality staff, the ESF had to
compete in the international market, thus requiring it to offer internationally
competitive terms and conditions to its teaching staff;

the competition for the highest quality staff sought by ESF schools was fierce.
It was highly desirable for ESF schools to have a stable teaching force, as
excessive turnover of teaching staff was detrimental to the effectiveness of
schools and caused additional expenditure and extra workload on recruitment.
As revealed in Table 3 in paragraph 4.25 of the Audit Report, the turnover of
ESF teaching staff had increased against the background of the 4.42% salary
reduction effected in 2004; and

as a matter of fact, the percentage of ESF staff employed on old terms and
conditions of service, i.e. overseas terms, had reduced substantially in recent
years and the staff employed on new terms, i.e. local terms, cost about 10%
less than the average figures cited in the Audit Report. There would be
continued financial savings as a result of the teaching staff on overseas terms
leaving the ESF.

The Chairman, ESF informed the Committee that:

the ESF had established a Remuneration Study Group (RSG) to conduct
comprehensive reviews of the remuneration packages of its teaching staff.
The RSG had met five times and would report to the ExCom in June 2005;

given that most of the ESF teaching staff were recruited from overseas, and in
order to ensure that their remuneration packages remained competitive and
were in line with comparable levels in both local and overseas markets, in
January 2005, the RSG had appointed an independent consultant to conduct a

- 1083 -



Corporate governance and Headquarters administration
of the English Schools Foundation

research on the remuneration of teaching staff in overseas countries. The
scope of the research had already been agreed upon. The consultant would
start work in February 2005 and would submit its report to the RSG in June
2005; and

- the level of contract gratuities and responsibility allowances for ESF teaching
staff would be examined in the context of the review conducted by the RSG.
In her view, each component, say the 25% gratuity, should not be examined
on its own but should rather be considered as part of the total package. In
reviewing the remuneration level, one of the most important considerations
was to ensure that the totality of the remuneration packages was sufficient to
attract and retain the internationally accomplished staff sought by the ESF.

34. The Secretary for Education and Manpower, the Permanent Secretary for
Education and Manpower and the Deputy Secretary for Education and Manpower
responded that:

- similar to the ESF, local international schools also had to recruit their teaching
staff from overseas. Therefore, they should be facing the same situation as
the ESF. In the EMB’s view, the remuneration packages of the teaching staff
of local international schools could provide useful reference to the ESF in its
review of the remuneration packages of its teaching staff;

- the membership of the RSG comprised one ESF school principal, three ESF
teaching or non-teaching staff members, two parent representatives and two
community representatives;

- over the past few years, the Government had implemented a total salary
reduction of over 10% (i.e. 4.42% + 3% + 3%). The second 3% cut had just
taken effect from 1 January 2005. However, the pay cut effected in the ESF
over the same period was only 4.42%. In late 2002, the ESF had initially
planned to implement a 10% pay cut. The plan had subsequently been
abandoned because of insufficient staff support; and

- the EMB did not understand why the review of the remuneration packages of
ESF teaching staff had only started recently, which was two years after the
initial 10% pay cut proposal was put forward. The EMB also doubted the
need for the ESF to spend some four months on conducting a research on the
overseas recruitment market, given the availability of local remuneration
data.
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35. Mrs Gloria NG WONG Yee-man, Parents Representative, ESF, stated that of
the 763 ESF teaching staff, only 143 were still on overseas terms. She had seen the
progress made by the ESF in respect of teaching staff remuneration packages. She
cautioned that a drastic reduction of the remuneration level would create conflicts between
staff, which would in turn affect the education quality and the effectiveness of schools.
While supporting a review of the remuneration packages of ESF teaching staff, she hoped
that the matter would be handled in a gradual and orderly manner.

36. In response to the Committee’s question as to whether the RSG’s consultant
could expedite its work, the Chairman, ESF said that:

- as the consultant had conducted a number of similar reviews in the past for
large organisations, such as the Hospital Authority and some local universities,
it might already have some information on hand that might help expedite the
ESF’s review. She would convey the Committee’s request to the consultant;

- as in any other large organisations, the implementation of a pay cut proposal
was no easy task. To achieve success, the whole process must be conducted
in an open and fair manner; and

- in her view, whether the recommendations in the RSG’s report would be
adopted would not simply be the decision of the RSG and the ExCom.
Parents and even the public might also participate in the process as the report
would be open to all stakeholders. Therefore, the composition of the RSG
should not be an issue.

37. The Committee asked whether the contract gratuities and responsibility
allowances for new ESF teaching staff, or existing ESF teaching staff upon renewal of their
contracts, would be adjusted downwards and, if so, when.

38. The Acting Secretary and Chief Executive, ESF replied that as the RSG had
yet to complete its review of the remuneration packages of ESF teaching staff, the contract
gratuities and responsibility allowances for teaching staff would remain at the current levels
for the time being. Whether they needed to be reduced would depend on the outcome of
the RSG’s review.
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39. The Secretary for Education and Manpower, the Permanent Secretary for
Education and Manpower and the Deputy Secretary for Education and Manpower
stated that:

- the teaching staff of the primary-cum-secondary school operated by the ESF
Educational Services Limited only received 10% gratuities. All the native
English-speaking teachers employed by the Government received
15% gratuities. As regards local international schools, they normally offered
15% to 20% gratuities to their teaching staff; and

- according to the EMB’s knowledge, many of the ESF staff were employed on
contract. However, they would continue to receive 25% gratuity upon
renewal of their contracts, regardless of the rates of gratuities offered by other
comparable educational institutions.

40. The Acting Secretary and Chief Executive, ESF responded that:

- the ESF had more than 80% of its staff employed on finite contracts. He
anticipated that there would be a strong adverse reaction from the ESF staff if
their gratuities were to be reduced upon renewal of their contracts;

- according to the Employment Ordinance, under certain circumstances, finite
contracts had the characteristics of a continuous contract of employment.
Thus, the ESF would exercise caution in examining the matter; and

- the ESF was taking steps to re-draft the staff contracts to allow greater
flexibility. In the revised contracts, the ESF management would be
empowered to change the salary of a staff member once a year. Such change
might take the form of increment or reduction.

41. In response to the Committee’s enquiry, the Chairman, ESF confirmed that apart
from teaching staff, the ESF would also review the remuneration packages of the staff of
the Foundation Office.

42. According to paragraphs 4.29 and 4.30 of the Audit Report, the ESF made extra
payments equivalent to 10 months’ salaries to Staff A, Staff B and Staff C upon their
leaving the ESF. Apart from Staff A, whose extra payment upon his leaving the ESF had
been approved by the ExCom, Audit could not find records of the ExCom’s decisions
regarding the extra payments made to Staff B and Staff C upon their leaving the ESF. In
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this connection, the Committee asked whether the approval of the ExCom had been sought
before making the extra payments to Staff B and Staff C and, if not, the reasons for that.

43. The Acting Secretary and Chief Executive, ESF replied at the hearing and in
his letter of 4 January 2005 that:

no formal policy had been set down concerning the making of extra payments
to ESF staff upon their departure. In the three cases cited in Table 4 in
paragraph 4.29 of the Audit Report, for the purpose of effective management
of the Foundation and the ESF schools, the staff concerned had not been
required to work during the respective notice periods;

the decisions regarding Staff B and Staff C had been taken by officers of the
Foundation pursuant to section 9 of the ESF Ordinance. These officers were
ExCom members independent of any constituent groups; and

the ESF had agreed that in future, the approval of the ExCom would be
obtained before making extra payments to staff leaving the ESF and such
approvals would be minuted.

44, The Secretary for Education and Manpower drew the Committee’s attention to
the following:

after careful examination of the minutes of the relevant ExCom meetings, the
EMB found that the ExCom had only been informed of the departure of the
three staff in question. Only in one case, i.e. Staff A, had the ExCom been
consulted on the extra payment made. In that particular case, the ExCom
had been told that the resignation had been accepted “in accordance with the
Conditions of Service” of the staff. However, the ExCom had not been
informed that it should indeed be the resigned officer who should have paid
compensation to the ESF for the short notice given for his departure; and

in respect of Staff B and Staff C, the ExCom had only been informed of their
resignations. No mention of the extra payments had been made. The EMB
had only become aware of the golden handshake arrangement for Staff C
through an anonymous letter to the press several months after the departure of
the staff concerned. In respect of the payment to Staff B, the EMB believed
that the ExCom members would have still been kept in the dark if not for the
Audit Report.
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45, The Acting Secretary and Chief Executive, ESF informed the Committee of
the following new information, which had come to his knowledge after his telephone
conversations with Mr Jal Shroff, former Chairman of the ESF, on 7 January 2005:

- the ExCom had met on 23 June 2003 before the termination of the service of
Staff C. Seven members of the ExCom had attended that meeting, during
which two resolutions had been passed to the effect that the employment of
Staff C be terminated and that Mr Shroff, in the capacity of ESF Chairman, be
authorised to deal with such termination including but not limited to
discussion with Staff C, giving the relevant notice, agreeing on the terms of
cessation at Mr Shroff’s discretion and generally all such acts as would be
necessary to effect the termination; and

- the minutes of the above ExCom meeting had been circulated to all those who
had attended the meeting.

46. He added that the minutes of the ExCom meeting on 23 June 2003 had not been
entered in the ESF’s minute books.  This was the reason why Audit and he himself had not
been aware of this ExCom meeting. The minutes of that meeting had only been provided
to him by Mr Shroff on 7 January 2005. At the request of the Committee, the
Acting Secretary and Chief Executive, ESF provided, via his facsimile message of
11 January 2005 in Appendix 29, a copy of the minutes of the ExCom meeting on
23 June 2003.

47. In response to the Committee’s enquiry as to whether the terms of cessation of
Staff C had been reported back to the ExCom subsequent to the discussion at the ExCom
meeting on 23 June 2003, the Secretary for Education and Manpower advised, in his
letter of 18 January 2005 in Appendix 30, that:

- according to the minutes of the ExCom meeting on 27 June 2003, the ExCom
had only been informed of the resignation of Staff C. No report had been
made on the terms of cessation of the staff member; and

- contrary to the advice of the Acting Secretary and Chief Executive of the ESF,

the minutes of the ExCom meeting on 23 June 2003 had not been provided to
those who had attended the meeting.
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48. The Committee also invited the former ESF Chairman to provide a written
response on the following:

details of his discussions with other ExCom members and/or ESF
Headquarters senior executive management concerning the arrangements in
regard to the extra payments made to Staff A, Staff B and Staff C, as well as
the justifications for offering such payments to them; and

whether the discussions had been held at meetings or outside meetings, and
whether there had been any papers recording the details of the discussions.

49. In his reply of 17 January 2005, Mr Jal Shroff, former Chairman, ESF,
advised the Committee that:

In any “monetary” settlement made with senior staff, the ESF’s criteria had
always been to keep a balance between the “cost” and the interest of its
students and the reputation of the ESF;

in every case where dismissal was involved, extensive consultation had been
carried out not only with ExCom members but, where appropriate, with the
respective school council members. In many cases, legal advice had also
been sought to ensure that the interest of the ESF was protected and
non-disclosure agreements had been signed; and

his comments on each of the three cases were as follows:

Staff A:  This involved a head office staff member. Dismissal negotiations
had been finalised by the ESF Secretary and approved by the
ExCom and minuted;

Staff B:  This involved a head teacher who had resigned in the middle of an
external inspection of the school. After due consultation, the
ESF Secretary had decided that it was in the interest of the
students that the officer should not continue in his post. In view
of his 20 odd years of service in the ESF, a special case had been
made for him to go on paid leave up to his last date of resignation.
The Secretary was wrong not to have this minuted at one of the
ExCom meetings; and
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Staff C:  This involved the Chief Executive of the ESF. At its meeting on
23 June 2003, the ExCom had authorised him, in the capacity of
ESF Chairman, to negotiate “as would be necessary to effect the
termination”. The Chairman of the Management Committee had
accompanied him in his discussions with Staff C to finalise details
of the termination. He had nothing further to add regarding this
case.

50. As the Committee has been provided with more information on the three cases
concerning extra payments made to Staff A, Staff B and Staff C upon their leaving the ESF,
it invited the Director of Audit to provide his latest comments on these cases after
considering the new evidence.

51. The Director of Audit provided, in his letter of 21 January 2005 in Appendix 31,
the following latest comments on the three cases:

- Staff A:  As stated in paragraph 4.30 of the Audit Report, the extra payment
made to Staff A upon his leaving the ESF had been approved by
the ExCom. This approval had been recorded in the minutes of
the ExCom meeting. Audit considered this arrangement a good
practice;

- Staff B:  As stated in paragraph 4.30 of the Audit Report, Audit could not
find records of the ExCom’s decisions regarding the extra
payment made to Staff B upon his leaving the ESF. In his reply
of 17 January 2005, the former ESF Chairman commented that the
Secretary was wrong not to have this minuted at one of the
ExCom meetings. It was not clear whether this extra payment
had been approved by the ExCom. Audit’s observations and
recommendations on this case were stated in paragraphs 4.31 and
4.32 of the Audit Report respectively; and

- Staff C:  (a) As stated in paragraph 4.30 of the Audit Report, Audit could
not find records of the ExCom’s decisions regarding the extra
payment made to Staff C upon his leaving the ESF. Having
regard to the new information relating to the departure of
Staff C provided by the Acting Secretary and Chief Executive
of the ESF at the hearing on 10 January 2005 and by the
Secretary for Education and Manpower in his letter of 18
January 2005, Audit considered it unacceptable that the
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minutes of the ExCom meeting on 23 June 2003 had not been
entered in the ESF’s minute books.  As stated in
Regulation 2.3 of the ESF Regulations, minutes of the
proceedings of every meeting of the Foundation, ExCom,
Standing Committee, School Council or any committee shall
be entered in a book kept for that purpose and after
confirmation signed by the chairman of such meeting or of
the following meeting, and shall when so entered and signed
be prima facie evidence of the facts therein stated; and

(b) so far, there was no evidence which showed that the contents
of the minutes of the ExCom meeting on 23 June 2003
provided by the former ESF Chairman had been agreed by all
those who had attended the meeting. Even if there was such
evidence, Audit still considered it unacceptable that:

(i) the ExCom had authorised the former ESF Chairman to
agree at his discretion with Staff C the terms of cessation,
without the need to seek the ExCom’s final approval; and

(i1) the former ESF Chairman had not reported at an ExCom
meeting following the making of an extra payment to
Staff C.

Staff housing benefits

52. According to paragraphs 5.3 and 5.7 of the Audit Report, as at 1 April 2004, the
ESF owned 208 staff quarters and leased 11 staff quarters (10 for senior staff and 1 for
teaching staff). The total annual rent of the 10 leased senior staff quarters paid by the ESF
amounted to $6.8 million. However, at the same date, the ESF had 13 vacant
ESF-owned Teaching-staff Grade quarters with an estimated total annual rental value of
$2.6 million. The Committee wondered whether such arrangement had led to wastefulness.
The Committee also asked whether the ESF had formulated any plan to dispose of its
surplus staff quarters.
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53. The Acting Secretary and Chief Executive, ESF responded at the hearing and
in his letters of 4 and 10 January 2005 that:

- the 208 ESF-owned staff quarters were mainly divided into two categories,
namely Senior-staff Grade quarters and Teaching-staff Grade quarters,
according to the size of the quarters. Allocation of these quarters was based
on the grades of the staff concerned. Over the years, there had been
occasions where a vacant staff quarters was not suitable to be taken up by a
staff member of a different grade. For this reason, the ESF had leased
quarters from the open market for some of its staff. He did not regard this
arrangement as a “waste”;

- in September 2004, four newly-appointed ESF senior staff, whose
predecessors had previously been accommodated in ESF-leased quarters, had
been allocated ESF-owned quarters. These ESF-owned quarters had
previously been occupied by ESF teaching staff. There would be more
ESF-owned quarters available in September 2005, which would also be used
to accommodate senior staff. This new arrangement would reduce the total
rental cost of leased staff quarters paid by the ESF; and

- the ExCom would carefully review Audit’s recommendation in paragraph
5.31(a) of the Audit Report concerning disposal of ESF surplus staff quarters,
having regard to the long-term needs of the ESF and the financial security
conferred by the ownership of such fixed assets. A paper on this subject
would be submitted to the ExCom by June 2005.

54, The Committee noted from paragraph 5.23 of the Audit Report that, as at 1 April
2004, the ESF had leased 30 of its surplus staff quarters to ineligible staff. Audit
estimated that of these 30 quarters, 21 (70%) had been let below market rent. The
Committee questioned whether the ESF had sought professional advice when benchmarking
the rental values of its quarters for letting to ineligible staff.

55. The Acting Secretary and Chief Executive, ESF said that:

- at the initial stage, the ESF had only leased its surplus quarters to its staff.
Thus, it had a limited knowledge of the open property market. As a result,
the level of rents of the quarters leased out by the ESF had been rather low;
and
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the ESF had changed its policy and was now leasing out its surplus quarters
on the open market through estate agents. It now had knowledge of the
market rental values of its quarters. Clear guidelines had also been drawn up
to ensure fairness in the leasing out and the sale of ESF staff quarters. Staff
had been required to follow the guidelines to ensure that ESF staff quarters
were leased out at market rates and that maximum rental income was derived.

56. Paragraph 5.28 of the Audit Report stated that Audit could not find records which
showed that prior approval for the sale of four staff quarters in June and July 2002 had been
given by the ExCom, or by the Chairman or the Vice-chairman of the ExCom, before the
signing of the sales agreement by ESF staff. The Committee queried who had handled the
sale of these quarters and whether it had been done without proper authorisation.

57. The Acting Secretary and Chief Executive, ESF said that:

the sale of ESF staff quarters had been authorised by the ExCom in 1994,
following its endorsement of the report of a consultancy study on the issue;

of the six ESF quarters sold between the 2001-02 and 2003-04 ESF financial
years, which included the four quarters mentioned in paragraph 5.28 of the
Audit Report, only the approval records of two of the quarters had been
missing. He believed that similar to the sale of the other four quarters, the
sale of these two quarters should have also gone through the required process
of obtaining approval from the Chairman and the Vice-chairman of the
ExCom. The failure of the ESF to provide evidence in this regard might be
due to misplacement of these approval records; and

the ESF had put in place a better system for keeping its records. It would
ensure that in future, all sales of ESF staff quarters would require the prior
approval of the ExCom.

58. The Committee also invited the former ESF Chairman to explain why the sale of
the four ESF surplus quarters without prior approval had occurred. In his reply of
17 January 2005, Mr Jal Shroff, former Chairman, ESF, stated that:

to the best of his knowledge, the ExCom had discussed the possibility of
selling off certain old properties at an appropriate time, as these properties had
involved high maintenance and was becoming uneconomical to hold on to.
The Chairman, the Vice-chairman, the Treasurer and the Secretary of the
Foundation had been given authority to make the final decision;
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- the ESF had also employed the services of one or more estate agents to advise
it on all property transactions; and

- the auditor of the ESF, KPMG, had audited the ESF’s accounts annually. He
understood that all contracts dealing with the sale or purchase of ESF’s
properties had been properly executed as per the requirements in section 12(4)
of the ESF Ordinance.

59. Figure 5 in paragraph 4.2 of the Audit Report revealed that quarters expenses
amounted to $18 million, i.e. 2% of the total staff expenditure in the 2002-03 ESF financial
year. In reply to the Committee’s enquiry, in his letter of 18 January 2005, the
Acting Secretary and Chief Executive, ESF advised that of the $18 million, 22% were
quarters expenses for the ESF Headquarters.

60. According to paragraph 5.2(b) of the Audit Report, the ESF still had 143 teaching
staff employed on overseas terms who were entitled to staff quarters benefits. In view of
the large amount of money spent on quarters by the ESF, the Committee asked whether the
ESF would consider offering housing allowance to its staff instead of providing staff
quarters.

61. The Acting Secretary and Chief Executive, ESF said that:

- it was the long-term goal of the ESF to lease out all its staff quarters on the
open market in order to maximise its income;

- the ESF had introduced a Housing Allowance Scheme in 2001 for teaching
staff employed on local terms. Under the Scheme, eligible staff were paid
monthly allowances calculated as a percentage of the rents or mortgage
interests paid by them. After the introduction of the Scheme, the ESF’s
financial commitment on staff quarters had decreased significantly; and

- as regards the 143 teaching staff who were still entitled to staff quarters

benefits, it would be a matter for the ExCom to consider in consultation with
the new Chief Executive of the ESF.
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Staff medical benefits

62. In response to the Committee’s enquiry about the progress made by the ESF in
taking forward Audit’s recommendations in paragraph 6.14(a) to (c) of the Audit Report, the
Acting Secretary and Chief Executive, ESF said at the hearing and in his letter of
10 January 2005 that:

- the ESF had proceeded with obtaining proposals from insurers on the
following:

(a) engaging a medical insurance company to provide a medical scheme for
its non-teaching staff and their dependants as well as a dental scheme for
all ESF staff and their dependants, with reference to similar schemes of
other local educational institutions; and

(b) setting an annual maximum amount of reimbursable dental expenses for
each member of ESF senior staff and teaching staff and each of their
dependants; and

- the exercise was scheduled for completion by 28 February 2005.

63. As requested by the Committee, the Acting Secretary and Chief Executive,
ESF undertook to keep the Committee informed of the outcome of the above exercise.

64. Conclusions and recommendations The Committee:
Corporate governance

- expresses concern that the Education and Manpower Bureau (EMB) has not
ensured that the English Schools Foundation (ESF), which receives
substantial recurrent government subsidies, adopt a high standard of corporate
governance, whilst noting that the EMB only has a small representation on the
Foundation and its Executive Committee (ExCom) and that the Government’s
policy is to not micro-manage;

- condemns the ESF Headquarters senior executive management for its failure
to ensure that the ESF and its schools adopt a high standard of corporate
governance and to exercise proper financial and administrative controls to
achieve value for money in the operations of the ESF and its schools, as
evidenced by the following:
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(b)

(©)

(d)

(€)

(f)

(@)

(h)

the administration of some ESF schools was conducted in a chaotic and
negligent manner, and the school administration guidelines provided by
the ESF were fundamentally inadequate, as revealed in Chapter 4 of the
Committee’s Report on the subject “School administration of the English
Schools Foundation”;

the ESF’s existing arrangement for an internal auditor reporting directly
to the Financial Controller is not sufficient to help the Foundation
discharge its monitoring functions effectively;

the approval of the ExCom was not sought for extra payments made to
two senior staff upon their leaving the ESF in the 2002-03 ESF financial
year, and the minutes of the ExCom meeting which discussed issues
concerning the termination of the employment of a senior staff member
had not been entered in the ESF’s minute books;

prior approval had not been sought from the ExCom for the sale of four
ESF staff quarters in June and July 2002;

the ESF leased 10 staff quarters for its senior staff at a total annual rent
of $6.8 million, when it had 13 vacant ESF-owned Teaching-staff Grade
quarters of an estimated total annual rental value of $2.6 million;

the ESF had been paying the rates and management fees of leased staff
quarters, as long as the monthly rent (excluding rates and management
fees) of the quarters did not exceed the rent entitlement of the staff
concerned;

the ESF reimbursed a senior staff member for the expenses on treatment
in a first-class ward at a hospital, when the staff member was only
entitled to receive treatment in a second-class ward; and

most of the ESF staff having an annual budget for entertainment
expenses used up all, or a large portion of, their budgets. Of the total
entertainment expenses reimbursed to staff in the 2002-03 ESF financial
year, 77% were related to staff functions;

expresses concern that the large size of the Foundation’s membership,
standing at 132, is not conducive to making decisions effectively;
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- expresses serious dismay that:

(@) the external members of the Foundation did not constitute a majority at
any of the Foundation’s four annual general meetings held in the
2000-01 to 2003-04 ESF financial years. As a result, when decisions
relating to ESF staff benefits were required to be made at meetings of the
Foundation, there might have been an over-reliance on the internal
members; and

(b) large percentages of internal and external members failed to attend
Foundation meetings;

- expresses serious dismay and finds it unacceptable that the ESF’s existing
arrangement for an internal auditor reporting directly to the Financial
Controller is not sufficient to help the Foundation discharge its monitoring
functions effectively;

- acknowledges that:

(a) the Foundation has approved the draft guidelines for restructuring the
governance and management of the ESF, and a task force appointed by
the ExCom has started work on the proposed restructuring. The major
changes proposed include:

(i) separating the governance and management roles; and

(i) replacing the Foundation by the ESF Council as the supreme
governing body of no more than 25 members with a 2:1 ratio of
external members to internal members; and

(b) the ESF has set up an audit committee, the Chairman of which is

appointed by the ExCom from amongst external members with audit,

financial and accounting experience. The audit committee will report

to the ExCom;

- recommends that the ESF should:

(a) conduct a review on the role of the Foundation Office including the need
for its continued existence;
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(b) adopt measures to ensure that external members will constitute a
majority at each of the respective meetings of the Foundation and the
ExCom,;

(c) issue reminders to the related organisations if the attendance rates of
their representatives at Foundation meetings are low;

(d) amend the Regulations of the English Schools Foundation to the effect
that ESF staff members of the ExCom would abstain from voting on
matters concerning ESF staff benefits at its meetings;

(e) consider repealing section 10(2) of The English Schools Foundation
Ordinance so that subsidiary legislation in the form of regulations made
under the Ordinance is required to be published in the Gazette and tabled
in the Legislative Council;

() ensure that its internal audit office is staffed by well qualified and
experienced personnel reporting directly to the audit committee; and

(9) require its internal audit office to prepare annual audit programmes, to be
approved by the audit committee, for conducting reviews covering major
and high-audit-risk activities of the ESF, including the ESF Educational
Services Limited;

Financial management

- expresses serious concern that as at 31 August 2003:

(@ ESF current liabilities of $355 million were more than 11 times its
current assets of $31 million; and

(b) while the ESF used a bank overdraft of $99 million to finance its
expenditure, its Foundation Office and schools held bank deposits of
$17 million;

- notes that:
(a) the Foundation entered into an alternative arrangement with its bankers

in January 2005 to offset credit balances on its accounts with any debit
balances on other accounts; and
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(b) the ESF is examining the adoption of a central cash management and

payment system similar to those adopted by large commercial
organisations, without the need for each ESF school to maintain its own
bank account;

recommends that the ESF should:

(a)
(b)

take action to reduce its net current liabilities; and

adopt a more prudent method of budgeting and avoid relying on bank
overdraft;

Staff remuneration and recruitment

expresses serious concern and has reservations about the appropriateness of
the following:

(@)

(b)

(©)

(d)

(€)

the salaries of most of the senior staff of the Foundation Office were set
on the basis of the salary of a Civil Service Directorate Grade officer,
and the salary scale of ESF school principals was set 14 years ago based
on a similar scale in the United Kingdom;

in the 2003-04 school year, the estimated average annual remuneration
of $947,400 per ESF teaching staff member was the highest when
compared with that of the teaching staff of the seven largest private
international schools in terms of student number;

ESF teaching staff received the highest contract gratuity and
responsibility allowance benefits when compared with the seven largest
private international schools;

different ESF schools adopted different policies on the allocation of
responsibility allowances; and

half of the members of the Remuneration Study Group (RSG), which
comprises one ESF school principal, three ESF teaching or non-teaching
staff members, two parent representatives and two community
representatives, established by the ESF to conduct reviews of the
remuneration packages of its teaching staff are its own staff;
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notes that;

(@)
(b)

the RSG will report to the ExCom in June 2005; and

the ESF will draw up central guidelines by 30 April 2005 on the
payment of responsibility allowances to teaching staff for compliance by
its schools, with reference to the practices adopted by private
international schools;

recommends that:

(@)

(b)

(©)

the ESF should take into consideration Audit’s findings on the
remuneration of the teaching staff of the seven largest private
international schools, and immediately conduct a review of the
remuneration packages of its senior staff with a view to ensuring that
they are broadly in line with those of similar posts in other local
educational organisations;

the membership of the RSG should not be drawn from ESF’s own
teaching and non-teaching staff; and

the ESF should implement as soon as possible new remuneration
packages on newly recruited teaching staff, and on existing teaching
staff over a period of time, taking into account the effects of the new
remuneration packages on their financial commitments;

asks the ESF to forward the report of the RSG to the Committee. The
Committee will then invite the Director of Audit to review the report and to
inform the Committee of his comments;

expresses alarm and strong resentment over the following:

(@)

(b)

the minutes of the ExCom meeting held on 23 June 2003, during which
two resolutions were passed to the effect that the employment of Staff C
be terminated and that the former Chairman of the ESF be authorised to
deal with such termination, had not been entered in the ESF’s minute
books;

the ExCom authorised the former Chairman of the ESF to agree at his

discretion with Staff C the terms of cessation, without the need to seek
the ExCom’s final approval,
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(c) the former Chairman of the ESF did not report at an ExCom meeting
following the making of an extra payment to Staff C; and

(d) the approval of the ExCom was not sought for extra payments made to
two senior staff, i.e. Staff B and Staff C, upon their leaving the ESF in
the 2002-03 ESF financial year;

- urges the ESF to:

(a) record, if given, the approval of the ExCom in its meeting minutes
regarding extra payments to ESF senior staff upon their leaving the ESF;

(b) enter all minutes of ExCom meetings in its minute books;
(c) refrain from delegating to any person the authority to agree on the terms
of cessation of a senior staff member without the approval of the ExCom;

and

(d) ensure that the approval of the ExCom is obtained before making extra
payments to its senior staff upon their leaving the ESF;

- expresses serious concern that in the 2002-03 and 2003-04 ESF financial
years, eight ESF interview teams travelled to the United Kingdom and
Australia to conduct interviews for recruiting ESF school principals and
teaching staff;

- notes that the ESF:

(@ will reduce the number of its school principals travelling overseas to
interview applicants; and

(b) will reduce the time spent by its interview-team members overseas by
conducting more video-conference interviews;

Staff housing and medical benefits
- expresses dismay that:
(a) asat 1 April 2004, the ESF leased 10 staff quarters for its senior staff at
a total annual rent of $6.8 million. However, at the same date, it had

13 vacant ESF-owned Teaching-staff Grade quarters with an estimated
total annual rental value of $2.6 million; and
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(b) in addition to the rent, the ESF had been paying the rates and
management fees (without a specified maximum amount) of the quarters,
irrespective of the rent entitlement of the staff member, so long as the
monthly rent (excluding rates and management fees) of a leased quarters
did not exceed the rent entitlement of the staff member concerned:;

notes that the ESF:
(@) has taken action in respect of Audit’s recommendations on:

(i) accommodating eligible staff in its own staff quarters, instead of
leasing quarters for them, as far as possible;

(if) leasing the vacant staff quarters to its staff and outsiders to generate
rental income; and

(iii) selecting those appropriate ESF-owned Teaching-staff Grade
quarters for re-grading as Senior-staff Grade quarters for allocation
to its senior staff; and

(b) will take action in respect of Audit’s recommendations on:

(i) seeking the approval of the ExCom for paying the rates and
management fees of ESF-leased quarters for its senior staff,
irrespective of their rent entitlements; and

(if) conducting a review of the rental-value level of staff quarters for its
senior staff with reference to the housing benefits provided by other
local educational institutions;

recommends that the ESF should:

(@) consider offering housing allowance to its staff instead of providing staff
quarters; and

(b) strictly adhere to the maximum monthly rent entitlement of its staff;
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expresses serious concern that:

(a) if the ESF does not take action to reduce its surplus quarters, the number
surplus to requirements will progressively increase to 199 in the 2030-31
school year, due to the retirement of teaching staff eligible for staff
quarters; and

(b) as at 1 April 2004, of the 30 ESF-owned staff quarters leased to
ineligible staff, 21 (70%) were let below market rent.  Audit’s estimates
showed that the difference between the market rent and actual rent of
these 21 staff quarters amounted to $1.1 million a year;

expresses astonishment and finds it unacceptable that prior approval had not
been sought from the ExCom before the sale of four ESF staff quarters in
June and July 2002;

notes that:

(a) the ESF will negotiate with the Government on the removal of the
non-assignment clauses in the government leases of its staff quarters at
the Braemar Heights and at the Beacon Hill School;

(b) it is ESF practice to seek professional advice when benchmarking
market rental values of its staff quarters for letting to ineligible staff, and
the ESF will file and retain such advice; and

(c) infuture, all sales of ESF staff quarters will require the prior approval of
the ExCom;

recommends that the ESF should formulate a policy and a plan for disposing
of its surplus staff quarters;

expresses serious concern that:

(@) the staff of the Foundation Office do not have the medical expertise to
assess the medical claims under its in-house medical scheme for its
non-teaching staff and their dependants, and under its in-house dental
scheme for all its staff and their dependants, and that the two schemes
require substantial staff resources; and
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(b) the ESF does not set an annual maximum amount of reimbursable dental
expenses for each of its senior staff and teaching staff and their
dependants;

- expresses astonishment and finds it unacceptable that in mid-2001, an ESF
senior staff member was reimbursed the expenses on treatment in a first-class
ward at a hospital. However, this staff member was not entitled to receive
the treatment in this hospital without the written confirmation from the doctor
concerned and without the approval from the Foundation Office, and he was
only entitled to receive the treatment in a second-class ward,;

- notes that the ESF:

(@) has proceeded with obtaining proposals from insurers on the following,
and the exercise is scheduled for completion by 28 February 2005:

(i) engaging a medical insurance company to provide a medical
scheme for its non-teaching staff and their dependants and a dental
scheme for all ESF staff and their dependants, with reference to
similar schemes of other local educational institutions; and

(if) setting an annual maximum amount of reimbursable dental
expenses for each member of ESF senior staff and teaching staff
and each of their dependants; and

(b) has agreed to seek and record the prior approval of the ExCom if the
medical benefits received by an ESF staff member exceed his
entitlement.  In emergency cases, the ESF will seek delegated authority
for the Chief Executive or the Human Resources Director to approve
emergency treatment;

Entertainment expenses
- expresses serious dismay that:
(a) in the 2002-03 ESF financial year, most of ESF staff having an annual
budget for entertainment expenses used up all, or a large portion of, their

budgets. Of the total $291,639 entertainment expenses reimbursed to
these staff, 77% were related to staff functions; and
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(b) the ESF has not set a maximum limit on reimbursable entertainment
expenses allowed for each participant in each function. As a result, the
amount of entertainment expenses reimbursed for each participant in a
function was as high as $1,000;

- notes that the ESF has implemented Audit’s recommendations on strictly
enforcing its revised policy on reimbursement of entertainment expenses
which:

(a) prohibits reimbursement of entertainment expenses relating to staff
functions; and

(b) requires ESF staff submitting claims to clearly state the name of each
ESF participant and his capacity; for guests, their names and the
organisations they represent; and the purpose of the function;

- recommends that the ESF should set up a new system so that only designated
staff of the ESF may submit claims for reimbursement of entertainment
expenses on a need basis; and

Follow-up actions

- wishes to be kept informed of:

(@) the progress of the ESF’s review on the role of the Foundation Office
including the need for its continued existence;

(b) measures adopted by the ESF to ensure that external members will
constitute a majority at each of the respective meetings of the
Foundation and the ExCom;

(c) the progress of implementing the restructuring of the governance and
management of the ESF;

(d) Audit’s comments on the RSG’s report on the review of the
remuneration packages of ESF teaching staff;

(e) the ESF’s decision as to whether housing allowance will be offered to its
staff instead of providing staff quarters; and

(F) any further development and progress made in implementing the other

recommendations put forward by Audit and the Committee as well as
related improvement measures.
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Chapter 4

School administration of the English Schools Foundation

The objective of this audit review was to examine the administration of the
English Schools Foundation (ESF) schools. The Audit Commission (Audit) had identified
areas where school administrative practices could be improved.

2. At the beginning of the Committee’s public hearing, Hon Albert Jinghan
CHENG declared that he had recently been nominated by the House Committee of the
Legislative Council to serve on the Foundation, i.e. the supreme governing body of the ESF,
on behalf of the Council with effect from 29 October 2004. He was also an ESF school
parent. He had not participated in the activities of the ESF. In order to safeguard the
impartiality and integrity of the Committee, he decided that he would not take part in the
examination of the three chapters in the Director of Audit’s Report No. 43 relating to the
ESF. He would not participate in the public hearing, nor in the discussion and compilation
of the Committee’s Report on these chapters. He then withdrew from the hearing.

3. Hon Abraham SHEK Lai-him declared that he was appointed a school council
member of the South Island School of the ESF from late November 2004. As the
appointment had just taken effect, he had not attended any meeting of the school council.
In order that he could take part in the examination of the three chapters relating to the ESF
without compromising the impartiality and integrity of the Committee, he had already
resigned from the membership of the school council.

4. Prof Hon Arthur L1 Kwok-cheung, Secretary for Education and Manpower,
declared that his son had studied at an ESF school 28 years ago. Mrs Fanny LAW,
Permanent Secretary for Education and Manpower, also declared that her two sons had
attended ESF schools.

5. The Secretary for Education and Manpower and Prof Felice Lieh MAK,
Chairman, ESF, respectively made an opening statement at the Committee’s public
hearing. Their statements are in Appendices 32 and 33 respectively.

Corporate governance of schools

6. Paragraph 2.24 of the Director of Audit’s Report (the Audit Report) stated that a
school council was responsible for the overall governance of a school. To discharge their
duties, school council members needed to attend regularly school council meetings. The
Committee was concerned that, as revealed in paragraphs 2.26 to 2.28, in the 2001-02 and
2002-03 school years, councils of eight schools held meetings three times a year, which was
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the minimum number of meetings required by the ESF. The council of one school
(School 1) had not held any meetings for a period of 23 months from 13 December 2000 to
13 November 2002.

7. Paragraph 2.32 of the Audit Report further revealed that, notwithstanding the
guidance notes issued by the ESF, 12 of the 15 ESF schools did not require council
members to declare their personal interests, financial or otherwise, which might conflict
with their roles. The other three schools had not documented the declarations made by
their council members. The Committee questioned whether the ESF agreed that these
cases reflected that the administration of the ESF schools was chaotic.

8. The Chairman, ESF responded that:

- the ESF considered it seriously negligent on the part of some schools not to
have required council members to declare their personal interests which might
conflict with their roles. The ESF recognised that school councils played an
important role in school governance. In the reform to be carried out, the
ESF would require all school council members to declare such personal
interests. It would also require all school councils to meet at least three
times a year; and

- the ESF knew that there were problems with the administration of School 1
and the school principal had been dismissed in 2003. As a matter of fact,
both the former ESF Chief Executive and former ESF Chairman had already
resigned, thus fulfilling the requirement for accountability.

9. The Committee noted that as ESF schools were subsidised by the Government,
the public were more concerned about the possible conflict of interests on the part of its
school council members. The Committee asked whether the ESF had already required all
school council members to declare their interests so as to ascertain whether there was any
conflict of interests.

10. Mr John Bohan, Acting Secretary and Chief Executive, ESF, said that:
- the ESF had already sought guidance on issues such as conflict of interests

through the ICAC investigations. A report had been received and three
further reports were being awaited; and
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about one-quarter of the membership of each school council were members of
the school management, viz. the chairman of the council, the principal and the
Secretary of the Foundation or his representative. The other constituencies
were community representatives, parent representatives and teacher
representatives. Therefore, even without declaring an interest directly, a
member’s interest was obvious as he represented his constituency.

11. In his letters of 10 January 2005 and 1 February 2005, in Appendices 28 and 34
respectively, the Acting Secretary and Chief Executive, ESF, provided a summary of the
progress of the actions taken by the ESF in response to Audit’s recommendations and the
updated position. On the question of frequency of school council meetings and declaration
of conflict of interests, the Committee was advised that:

the ESF had issued letters to school councils/ school council members
reminding them of the minimum requirement for meetings, and encouraging
school councils to meet six times a year and set up sub-committees to help
fulfil their roles and responsibilities. In addition, Audit’s recommendations
would be incorporated in the revised booklet *“Guidance for School
Councillors”.  After consultation with stakeholder groups, the revised
guidance would be effective by 30 June 2005; and

declaration registers had been prepared to record the interests of school
council members.

12. The Committee further asked:

whether the resignation of the former Chief Executive and former Chairman
of the ESF was due to School 1’s not holding any council meeting in
23 months or other reasons; and

about the root of the chaos and negligence in the administration of some ESF
schools.

13. The Chairman, ESF stated that:

the resignation of the two persons was due to many other reasons, all of which
were related to mismanagement; and
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- the root of the problem was two-fold. First, there was no separation of
management and governance functions in the management structure of the
ESF, leading to a lack of checks and balances in the system. Second, there
was a personnel problem. The lack of checks and balances had, in turn,
resulted in a lack of accountability. People tended to think that they were
always doing things right.

14, The Acting Secretary and Chief Executive, ESF supplemented that the ESF
was established in 1967 with the enactment of The English Schools Foundation Ordinance
(the ESF Ordinance). At that time, the ESF only had two schools which were managed
according to the Ordinance and a set of regulations made under the Ordinance. The ESF
had continued to grow in the past few decades, but the management structure had not
changed. The management structure which had been suitable for a small organisation was
no longer suitable for a big one. There was already a will within the ESF to change.

15. Given that the ESF received substantial government subsidies annually, the
Committee enquired how the ESF ensured that there would be proper monitoring and
control systems in future, thereby preventing the recurrence of chaos and negligence in
school administration. The Committee also asked the Chairman, ESF whether, after
assuming the ESF chairmanship for nine months, she was satisfied with the management of
the ESF schools.

16. The Chairman, ESF responded that:

- as revealed in the Audit Report, the management standard of different schools
varied. Some schools were well-managed while some were not. The ESF
would step up its monitoring of individual schools. In addition, the
principals of many schools had been changed and the new principals were
very experienced in governance and management. For example, the
administration of School 1 had seen significant improvement in the last
18 months after the change of its school principal. It scored high marks in
the recent school review conducted by inspectors from the United Kingdom
(UK);

- a reform of the ESF governance structure had begun following the
Foundation’s approval of the Draft Guidelines for the Restructuring of the
Governance and Management of the ESF at its meeting on 9 December 2004.
The most fundamental change to be effected was the separation of governance
and management roles. An ESF Council was to be set up and it would
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replace the current 132-strong Foundation as the ESF’s supreme governing
body. The Council would comprise no more than 25 members with a clear
majority of external members. Each of the members would serve on an ad
personam basis, not representing any constituency. The Council would not
participate in operational management. A Senior Management Team, headed
by the Chief Executive and accountable to the Council, would be set up to
take charge of the day-to-day running of the schools;

- atask force would be appointed by the ESF Executive Committee (ExCom) to
work out the details of the restructuring in consultation with the Chief
Executive designate who would assume office in February 2005.
Consultation would also be held. Hopefully, the new management structure
would be approved by the autumn of 2005. Amendments to the ESF
Ordinance would also be necessary; and

- although there were deficiencies relating to school administration and
management, ESF school teachers were of a high professional standard.
ESF schools had consistently been providing high-quality education in the
past 30 odd years and would continue to do so. The good examination
results and high university entrance rates of ESF graduates were all evidence
of the quality of education provided by ESF Schools.

17. As the Government provided a significant amount of recurrent subsidies
(totalling $299 million in the 2002-03 ESF school year) to the ESF, the Committee asked
whether the Education and Manpower Bureau (EMB) had any representation on the
councils of the 15 ESF schools and, if not, whether it would consider sending
representatives to sit on the councils so as to step up monitoring of the schools.

18. The Committee also referred to paragraph 2.35(c) of the Audit Report in which
the Secretary for Education and Manpower had said that he was concerned that the ESF
Headquarters might not have given sufficient or sufficiently clear guidelines to ESF schools.
The Committee enquired why the EMB had not been able to discover and rectify the ESF’s
management and governance problems earlier.
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19. The Secretary for Education and Manpower and the Permanent Secretary
for Education and Manpower stated that:

the EMB had a representative on the ExCom but none in the school councils.
The EMB did not participate in the school management committee of
individual schools, nor their day-to-day operational management, be they ESF
or aided schools; and

it was not the EMB’s intention to micro-manage schools. Moreover, as
government subsidies constituted only about 30% of the ESF’s income, the
EMB had been declined access to the ESF’s finances.

20. Mrs Cherry TSE, Deputy Secretary for Education and Manpower, added

that:

as the EMB’s representative, she attended the Foundation meeting on
9 December 2004. While the Foundation had approved the guidelines and
principles for the new governance structure, the details of the restructuring
were to be worked out by a task force; and

according to section 7 of the ESF Ordinance, the Foundation should establish
an ExCom and school councils. The Foundation should be the supreme
governing body over the ExCom, the school councils, the schools and any
committees established thereunder. The ExCom, the school councils, the
schools and the other committees should comply with any resolutions made
by the Foundation. Such provisions in the ESF Ordinance reflected that the
ESF enjoyed a high degree of autonomy.

21. The Committee asked whether:

after the establishment of the new governance structure of the ESF, the EMB
could issue clear guidelines on school management to the ESF Headquarters
to ensure that mistakes committed in the past would not recur; and

the ESF considered it appropriate for the EMB to issue guidelines on
governance and management to the ESF.
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22. The Secretary for Education and Manpower said that the EMB would like to
co-operate fully with all school sponsoring bodies, including the ESF.  As a matter of fact,
the EMB did not have the statutory power to issue guidelines on the monitoring and
operation of the ESF. He hoped that the ESF would want to co-operate with the EMB.

23. The Chairman, ESF said that guidelines should be agreed by both parties. If,
through discussion, the ESF and the EMB could draw up some guidelines which were
agreeable to both parties, she would not rule out the possibility of accepting such
guidelines.

24. The Committee noted Audit’s recommendations in paragraph 2.22 of the Audit
Report that the ESF should encourage its school councils to participate actively in the
management and implementation of significant school activities and consider setting up
appropriate sub-committees to further their involvement in key decisions on significant
school matters. The Committee enquired about the progress made in implementing these
recommendations.

25. The Acting Secretary and Chief Executive, ESF replied at the hearing and in
his letter of 10 January 2005 that the recommendations would be implemented through the
revision of the booklet “Guidance for School Councillors”. To meet the training needs of
school council members, the existing training programme for school councillors would be
extended, beginning with the course on 22 January 2005.

Strategic planning

26. According to paragraph 3.26 of the Audit Report, in developing school plans, all
the 15 ESF schools had set out the criteria for assessing the performance of school
programmes and the persons responsible for implementing, monitoring and evaluating the
programmes. Most schools had conducted the evaluations. However, three schools had
not carried out any evaluation of their programmes.

217. In paragraph 3.30, the Secretary for Education and Manpower had said that
periodic external validation was a necessary ingredient of a holistic quality assurance
mechanism. He also suggested that the ESF might consider inviting the relevant
authorities (e.g. the Office for Standards in Education (Ofsted) of the UK and/or the
European Council of International Schools) to conduct regular, periodic external evaluation
of ESF schools.
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28. The Committee asked:

- why the EMB did not conduct external evaluation of ESF schools by making
reference to the standards adopted by the relevant authorities in overseas
countries; and

- whether the EMB wanted to play any role in the evaluation of ESF schools, as
in the case of government and aided schools.

29. The Secretary for Education and Manpower, the Permanent Secretary for
Education and Manpower and the Deputy Secretary for Education and Manpower
stated that:

- the EMB only conducted inspections on public sector schools. Each of the
public sector schools would be inspected in all aspects once every four years.
The EMB did not have the legal power to direct how the ESF should evaluate
its schools. Similarly, private independent schools and schools under the
Direct Subsidy Scheme were responsible for evaluating their schools by
themselves; and

- the EMB cared about the standard of governance of all schools in Hong Kong.
Therefore, it would be happy to offer professional assistance to any school or
school sponsoring body if requested. However, if the EMB was asked to
help in evaluating the quality of the non-local curriculum offered by the ESF,
it would need to discuss with the ESF before deciding on the appropriate
degree of participation.

30. To ascertain whether the ESF’s system of school evaluation was effective, the
Committee asked:
- how the ESF conducted school evaluation; and

- about the results of the school evaluations conducted in the past and whether
any school had failed to meet the required standard.
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31. The Acting Secretary and Chief Executive, ESF responded that:

- the ESF implemented a three-tier approach to school evaluation. At the first
level, each school carried out self-evaluation and measured itself against its
development plan. At the second level, the central education team
conducted reviews of schools on a regular cycle to validate the school’s
self-evaluation. There were set parameters and criteria for such reviews.
Not many such reviews had been carried out as the education team had only
been brought up to full strength recently. There would be more reviews in
the future. At the final level, the ESF invited Ofsted inspectors from the UK
to conduct external evaluation of the schools; and

- school self-evaluation was not seen as a “pass or fail” exercise. Its purpose
was to identify areas for improvement and to strive for continuous
improvement. As for external evaluation, only one school had received a
poor report. The Beacon Hill School had been given a very poor report by
the Ofsted inspectors in 2002. After improvement programme had been
implemented, the Ofsted inspectors were invited to review the school again in
2004. The Ofsted inspectors commented that the school had made enormous
progress since the last inspection and it was now a highly effective school.
This reflected that the ESF’s quality assurance mechanism was effective.

32. In response to the Committee’s request, the Acting Secretary and Chief
Executive, ESF provided, in his letter of 20 December 2004 in Appendix 35, the
inspection/review reports on ESF schools conducted in the past three years. In the same
letter, he also provided a note written by the ESF’s Education Development Director
explaining the details of the three-tier approach to school evaluation, and the procedures
governing the review conducted by the ESF’s central education team.

33. Noting that the EMB had representation on both the Foundation and the ExCom,
the Committee enquired whether the EMB had monitored the performance of ESF schools
through such channels.

34. The Secretary for Education and Manpower and the Deputy Secretary for
Education and Manpower said that:
- the Foundation was the supreme governing body within the ESF

establishment. It membership comprised representatives from a wide
cross-section of the community, including government officials, to allow the

-134 -



School administration of the English Schools Foundation

ESF the benefit of the views of all sectors of the community. The ratio of
EMB representatives and other members on the Foundation was 3:132. The
influence of EMB representatives on the Foundation was very small;

- the EMB had one representative on the ExCom. The EMB had been
participating in the ExCom on the basis of trust and co-operation.
According to the ESF Regulations, the Chief Executive of the ESF or his
representative sat on every school council. It was reasonable for the EMB to
expect that the Chief Executive or his colleagues would bring up problems, if
necessary, to the ExCom. The ExCom would not know that there were
problems with the management of schools if it was not informed of such
problems; and

- before attending an ExCom meeting, the EMB representative studied all the
relevant documents carefully and, where necessary, sought clarification.
However, it was impossible for the EMB representative to ask at every
ExCom meeting whether there were any schools which had problems or had
received poor evaluation reports.

35. The Committee asked whether the ESF would welcome the EMB’s participation
in the evaluation of its schools. The Chairman, ESF and the Acting Secretary and
Chief Executive, ESF said that the ESF would welcome participation by EMB inspectors
in the evaluation of its schools. There was no need to amend the ESF Ordinance in order
to implement such an arrangement.

36. In his letters of 20 December 2004 and 4 January 2005, in Appendices 35 and 36
respectively, the Acting Secretary and Chief Executive, ESF informed the Committee that
in November 2004, the ESF and the EMB had agreed on a mutual exchange of evaluators
on school inspections. On 9 December 2004, the ESF’s Education Development Director
had sent an invitation to the Chief Inspector of the EMB for the latter’s inspectors to
participate in the ESF’s school reviews.

37. Having regard to the statements that the EMB could not exercise control over the
ESF due to its small representation on the Foundation and the ExCom and it had to rely on
the co-operation of the ESF, the Committee asked about the relationship between the EMB
and the ESF in the past.
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38. The Permanent Secretary for Education and Manpower stated that although
the EMB and the ESF had a harmonious relationship in their daily encounters, the EMB had
had difficulties in obtaining information from the ESF. The scope for co-operation had
widened since the current ESF Chairman had assumed office.

39. The Chairman, ESF stated that:

- she did not have a good understanding of the conflicts between the ESF and
the EMB in the past. As both the ESF and the EMB worked for the benefits
of students and for the provision of quality education, she saw a large scope
for their co-operation; and

- in many aspects, the ESF and the EMB had a partnership relationship. For
example, when the Canadian Overseas International College went bankrupt,
the EMB had turned to the ESF to launch the rescue operation that resulted in
the opening of the Phoenix International School in 2002. The Bauhinia
School was opened in response to Invest Hong Kong’s appeal for more
international school places for the expatriate community. All these reflected
that there was trust between the ESF and the EMB.

40. The Committee noted from paragraph 3.12 of the Audit Report that different
schools had different planning cycles for their school development plans. It asked how the
ESF would unify the cycles. The Acting Secretary and Chief Executive, ESF replied
that the development plans produced recently had already adopted a uniform planning
cycle.

Budgeting and cash management

41. According to paragraphs 4.16 to 4.18 of the Audit Report, with the exception of
three schools, ESF schools adopted a bidding system to assess the funding needs of their
departments. The bidding system ensured that a school’s budget allocation was more
responsive to its overall strategies and the competing needs of its individual departments.
Audit had recommended that the ESF should require the three schools to adopt such a
system for budget allocation purpose.
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42. The Committee noted that the ESF had stated in paragraph 4.19 that it would
consider Audit’s recommendations, having regard to the fact that school councils and
principals required a degree of independence to meet the unique circumstances of each
school. It appeared to the Committee that the ESF did not fully agree to Audit’s
recommendation. The Committee asked:

- about the ESF’s position on the matter and whether it agreed that a school’s
adoption of a bidding system for budget allocation would not undermine the
school’s autonomy; and

- the ESF’s criteria for determining whether a school should use a bidding
system.

43. The Acting Secretary and Chief Executive, ESF explained that:

- the bidding system was a reasonable approach and a good way for helping the
school management determine the priorities between the funding needs of
individual departments within the school. However, a school’s priorities
were identified through the school planning process and set out in its
development plan. The school would decide how to spend its funds having
regard to the plan. Therefore, in determining whether to use a bidding
system, an important consideration would be to avoid overturning the
priorities set in the school development plan by such a system; and

- the ESF had been careful in its response to Audit’s recommendation because
different schools had different circumstances and different culture. Some
schools were more used to bidding systems but some teachers did not like
them. While this was not a reason for not accepting the recommendation,
some flexibility should be given to the school council and the management to
determine the extent to which the bidding system should be used.

44, The Chairman, ESF supplemented that only three of the 15 schools had not
adopted the bidding system in their budget allocation process. It would not be too difficult
to encourage them to adopt the system, particularly as two of the three school principals had
already been changed. However, the unique circumstances of the schools should be taken
into account in deciding how far the system should be adopted e.g. whether it should apply
to major expenditure items only or to small items as well.
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45, The Committee noted from paragraph 4.36 of the Audit Report that the ESF had a
high level of overdraft at the end of its financial year. It asked:

about the reasons for the overdraft and the amount of overdraft interest paid in
the past two years; and

whether the schools had been requested to share the interest.

46. The Acting Secretary and Chief Executive, ESF responded that:

the ESF had not experienced financial difficulties. The use of bank overdraft
was a normal commercial operation which most firms would use. The
overdraft facility had been used during the summer months when fee income
was low and expenses (e.g. payment of staff gratuities and building
maintenance works) were high. The duration of the overdraft in the last five
years ranged from zero, three, six, up to the maximum of 59 days; and

schools had not been asked to share the interest costs of the overdraft. The
amount of overdraft interest paid in the last five years varied from $0, $6,000,
up to the maximum of $362,000. The amount was insignificant compared to
the ESF’s budget of $1 billion.

47. The Committee noted from paragraph 4.34 of the Audit Report that each school
managed its own surplus funds and maintained its own bank account. The Committee
enquired whether the ESF would request its schools to place their surplus funds with it to
help reduce its overdraft, as recommended by Audit.

48. The Acting Secretary and Chief Executive, ESF replied that:

the ESF had not formally demanded that schools should place their surplus
with its bank account at the end of the year, although this had been done on an
informal basis for a number of years; and

the ESF was considering as a matter of priority an alternative arrangement
with its bankers to offset credit balances on the ESF’s accounts with any debit
balances on other accounts, so that the ESF would pay interest on the smallest
possible amount.
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49. In his letter of 1 February 2005, the Acting Secretary and Chief Executive,
ESF informed the Committee that the ESF had entered into the alternative arrangement
with its bankers on 20 January 2005.

50. In response to the Committee’s question about the reasons for the different
amounts of surplus funds retained by the 15 schools, the Acting Secretary and Chief
Executive, ESF said that:

- the ESF gave the schools the same budgets for the same class structures.
The amount of surplus funds that a school retained depended on how it had
decided to spend it. The ESF encouraged the schools to spend their money
according to their school development plans. For instance, some schools
had a saving for capital projects and might want to change all the furniture at
the school. Thus, they would not spend all their saving in one year but
would carry it forward. That was reasonable; and

- at the central level, the ESF could improve the situation by exercising a closer
supervision of the schools’ financial plans to make sure that they tied in more
closely with their development plans.

Financial and administrative matters

51. The Committee was concerned that some ESF schools had not properly managed
the reimbursement of travelling expenditure for official duties. As revealed in paragraph
5.33 of the Audit Report, of the six schools visited by Audit, one did not always require its
staff to properly substantiate claims for reimbursement of taxi fares. As shown in Case 1,
the claimant submitted claims for taxi fares amounting to $1,450 and $863 in the 2002-03
and 2003-04 school years respectively. However, 90% of the claims were not supported
by receipts or details of the journeys. The Committee asked whether some staff members
had abused the system of reimbursement of travelling expenditure.

52. The Acting Secretary and Chief Executive, ESF responded that:

- he could not conclude from this case whether there was an abuse. He
considered the case to be a failure to keep proper records; and

- the ESF agreed with Audit’s recommendation that it should require its schools
to ensure that, in processing claims for reimbursement of travelling
expenditure, the claimant submit receipts and details of journeys. A policy
on the reimbursement of travelling expenditure was being implemented.
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53. The Committee noted from paragraph 5.36 of the Audit Report that, in the
2002-03 school year, School 14 had organised two meetings for its Senior Management
Team in a hotel and the total cost was $15,776. After realising that the cost of arranging
meetings in the hotel was high, in the following school year, the school held its Senior
Management Team meetings at the school sports hall. The Committee was concerned that
there might have been similar cases in the past in which schools were not frugal on staff
functions. The Committee asked whether the ESF could ensure that schools would
practise frugality in future.

54, The Chairman, ESF agreed that schools should be frugal. The ESF would not
be complacent even when some schools had several millions of surplus funds. It would
check if there were opportunities where schools could achieve greater savings. One of the
duties of the ESF’s new audit committee would be to ensure value for money.

55. According to paragraph 5.21 of the Audit Report, in March 2004, the ExCom
decided that the ESF should not reimburse entertainment expenses on staff functions.
However, according to paragraph 5.22, the ExCom decided that the revised policy would
take effect from September 2004. The Committee questioned:

- why the ExCom did not implement the revised policy immediately after it had
made a decision in March 2004; and

- whether the six-month lag between the decision and the implementation of the
decision indicated a lack of resolve on the part of the ESF to plug the
loophole in reimbursement of entertainment expenditure.

56. The Acting Secretary and Chief Executive, ESF explained that:

- the previous guidelines on the use of principals’ entertainment allowances had
been in force since the 1980s. Under the guidelines, principals were allowed
to use the funds to entertain their staff. For example, they might use funds
for a Chinese New Year lunch for their office staff, or entertain their teaching
staff at the end of an academic year. On 8 March 2004, the ExCom decided
very quickly to change that policy and implement a new one.  Subsequently,
a number of principals complained bitterly that the ExCom had changed the
policy in the middle of the financial year and upset their plans for specific
functions. After considering their complaint, the ExCom decided that the
revised policy should be implemented from the beginning of the new financial
year; and
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there was not a lack of resolve on the part of the ExCom. The concession
was made because the ExCom understood the feelings of the staff affected by
the new policy. Actually, the ExCom was very firmly behind the new policy
which was now enforced completely across the board.

57. Noting that Audit had identified a number of problems in the school
administration of the ESF and put up many recommendations, the Committee asked about
the time frame for the ESF to implement Audit’s recommendations, and whether the ESF
had a system in place to ensure that the irregularities identified in the Audit Report would

be rectified.

58. The Chairman, ESF said that:

the ESF had a system of project tracking. A list of things to do against dates
was considered at every ExCom meeting. Audit’s recommendations would
be incorporated into the list so as to enable the ExCom to check whether and
when actions were taken; and

in the past, the ESF did not have an audit committee. On 23 November 2004,
the ExCom approved the establishment of such a committee. The committee
would be able to help the ESF monitor its finances and improve the
cost-effectiveness of its operation.

59. The Committee further asked:

about the ESF’s internal audit arrangements, including the number of staff
discharging such function, before the establishment of the audit committee;

whether the ESF considered that its Headquarters staff had the necessary
financial expertise to run an organisation with an annual budget $1 billion and
whether the Foundation Office should be strengthened; and

whether the ESF would consider other more effective and efficient
alternatives of managing its finances.
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60. The Chairman, ESF responded that:

- at present, Headquarters expenditure accounted for 4.1% of the ESF’s total
budget. While the ESF’s total budget was large, the management of the
finances might not be too complicated as 70% of the budget was spent on
teachers’ pay, school expenses, etc. The ESF had a treasurer who was very
experienced in financial management. When the new Chief Executive
assumed office, she would have to consider the reorganisation of the
Foundation Office; and

- in the past, there had not been a structure in the ESF for carrying out the
internal audit function. There was only one internal auditor who reported to
the Financial Controller directly. The internal auditor had no supporting
staff. The newly appointed audit committee comprised three members with
sound audit, financial or accounting experience. It would be responsible for
examining the annual accounts and monitoring the scope and effectiveness of
the work of the internal audit service. It would also consider any audit
related matters, including issues arising from the Audit Report and the Public
Accounts Committee’s Report. The audit committee was expected to
produce a preliminary report after December 2004.

61. In response to the Committee’s request, the Acting Secretary and Chief
Executive, ESF, in his letter of 23 December 2004 in Appendix 37, provided an ExCom
paper which set out the powers and duties of the ESF’s audit committee. He also advised
that the audit committee would report to the ExCom.

Human resources management

62. According to paragraphs 7.18 to 7.22 of the Audit Report, the ESF had not set
any guidelines on the conduct of performance appraisal of school staff. While most of the
15 ESF schools conducted regular performance appraisal of their teachers, 10 schools and
11 schools did not regularly appraise the performance of their principals and non-teaching
staff respectively. In six schools, the principals had never been formally appraised.
There was even one school principal whose performance had never been appraised in the
past 17 years. The Committee considered that in any accountable organisation, there
should be a proper system for appraising the performance of different ranks of staff,
particularly the supervisory staff. The Committee queried why there was a lack of such
system in the ESF and how the ESF ensured the quality of the school principals.
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63. The Acting Secretary and Chief Executive, ESF responded that:

- it was true that the ESF had not set up a performance appraisal programme
across the board. To rectify the situation, guidelines on the conduct of
performance appraisal would be established through the relevant committees
of the Foundation. The ESF had also included in its development plan for
the period 2004 to 2007 the setting up of a formal performance appraisal
system based on the guidelines and the conduct of regular performance
appraisals of school staff. The development plan would be processed
through the relevant committees of the Foundation;

- although there had been a lack of a formal appraisal system, some school
councils had been vigorous in checking the performance of their school
principals. About a year ago, a school council conducted an exhaustive
review on its principal and then recommended that the ExCom should not
renew that principal’s contract; and

- a performance appraisal on its own did not tell the full picture. The ESF had
put in place the system of school self-evaluation and school review by the
central education team. These were other pillars of the system.

64. In response to the Committee’s question, the Chairman, ESF stated that if
performance appraisals were not conducted in future, the Chief Executive of the ESF should
be held responsible. In fact, in the past two years, the ESF had already dismissed those
school principals whose performance was not satisfactory. The Beacon Hill School was an
example. The school’s performance had improved significantly after the change of the
school principal.

65. The Committee further enquired about the performance appraisal system in
respect of public sector schools and whether the ESF would consider adopting that system.

66. The Permanent Secretary for Education and Manpower said that since the
promotion of school-based management in 2000, the EMB had required all its schools to
put in place a performance appraisal system for staff. The school principal’s performance
was appraised by the school supervisor. Some school principals had even taken the
initiative to conduct 360-degree appraisal on themselves so that their staff could also assess
their performance.
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67. The Chairman, ESF said that it would not be difficult to devise and implement a
performance appraisal system. What mattered was the co-operation of the staff. In the
past, staff had strong objection to adopting an appraisal system. However, perhaps due to
the change in culture, they had now accepted that all staff members should have their
performance assessed.

68. Conclusions and recommendations The Committee:
- acknowledges that the objective of the audit review is to examine the
administration of English Schools Foundation (ESF) schools, and the
Committee has therefore focused on matters pertaining to that objective rather
than the quality of education provided by ESF schools;
Overall audit observations

- expresses serious dismay that:

(a) there were chaos and negligence in the administration of some ESF
schools; and

(b) the school administration guidelines provided by the ESF were
fundamentally inadequate and that some schools had not taken more
initiative to ensure propriety and to achieve value for money in their
operation;

- acknowledges that:

(@) the ESF is revising the Schools’ Circulars/Administrative Memoranda to
help schools deal with various administrative matters;

(b) the ESF will provide adequate support to schools in implementing its
guidelines through more systematically programmed seminars and
school visits; and

(c) the newly created audit committee of the ESF will oversee the
programme of internal audits;
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Corporate governance of schools

expresses serious concern that:

(@)

(b)

(©)

with the exception of one school, the composition of school councils did
not include alumni;

most ESF school councils had not specifically set out their delegated
decision-making powers; and

some school councils did not participate in major school activities as
recommended by the ESF, e.g. councils of most schools did not
participate in formulating staff development policies and plans
(11 councils) and in setting targets and priorities for curriculum
development (8 councils);

expresses dismay that:

(a)

(b)

the council of one school did not hold any meetings during a period of
23 months when the post of Chairman of the school council was vacant;
and

most schools did not require council members to declare their personal
interests which might conflict with their roles;

acknowledges that:

(@)

(b)

(©)

(d)

more alumni may be invited to join school councils once alumni lists are
complete;

each school council will itemise delegated decision-making powers, and
a bi-annual agenda item will be initiated by ESF representative to review
the delegated powers of the school council;

the ESF will rewrite the roles of school council members so as to
encourage them to participate actively in significant school activities;

sub-committees will be set up to help school councils fulfil their roles
and responsibilities more effectively;
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(€)

(f)

the ESF has issued letters to school councils reminding them of the
minimum requirement of meetings and encouraging them to meet six
times a year; and

school council members will be required to declare their personal
interests which may conflict with their roles, and declaration registers
have been prepared to record the interests of the members;

Strategic planning, budgeting and cash management

- EXPresses concern that:

(@)

(b)

(©)

(d)

()

(f)

(@)

(h)

some schools had not consulted their councils, non-teaching staff,
parents of students, students and the ESF in the development of their
school plans;

some schools produced development plans covering only one to two
years, and that different schools had different planning cycles, which
were also inconsistent with the ESF’s cycle;

some schools produced less comprehensive development plans focusing
only on certain areas of school activities;

some schools had not carried out any evaluation of their programmes in
accordance with their development plans;

some schools had not regularly sought the views from some stakeholders
regarding their needs and expectations;

many schools had not developed formal procedures for budgetary
planning and control,

most schools did not provide a clear linkage of their budgets to their
development plans;

some schools did not have a bidding system to assess the funding needs
of their departments;

many schools did not submit their budgets to their councils for approval,

nor regularly inform their councils of the use of school funds against the
approved budgets;
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@)

(k)

(1

(m)

some school councils had not been involved in monitoring the use of
funds against the school financial plans or budgets in the past three
school years;

some schools did not have effective control measures to ensure that
budget holders managed their budgets effectively;

some schools did not have any specific plans for using their surplus
funds; and

most schools did not have the practice of preparing cash-flow projection
to help them manage their cash more effectively;

acknowledges that:

(@)

(b)

(©)

(d)

(€)

(f)

a working group will produce guidance on school development planning
to assist schools in the planning process;

the ESF will require its schools to produce a longer-term development
plan which will be in alignment with the ESF education development
plan;

the ESF will issue good practice guides to its schools to help them
ensure that all significant aspects of school activities are included in their
development plans;

procedures for performing school reviews have been written to ensure
that schools conduct evaluations of their programmes against their
current development plans. In November 2004, the ESF and the
Education and Manpower Bureau agreed on a mutual exchange of
evaluators on school inspections;

a revised self-evaluation strategy will be drafted to ensure that schools
seek stakeholders’ views regarding their needs and expectations, and that
schools will incorporate stakeholders’ views into their school
development plans;

the ESF will issue guidelines to assist schools in budgetary planning and

control, and that all school councils will need a finance sub-committee to
deal with budgetary matters;
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(9)

(h)

(i)

()

(k)

(N

(m)

(n)

(0)

()

the ESF will require all schools to cost their development plans and use
the cost projections in compiling annual budgets;

the role of principals in school budgeting will be included in the revised
guidance for school councils;

from September 2005, all schools will start to report regularly their
financial performance to their councils;

the ESF will revise the guidance to school councils on the approval of
school budgets and ensure consistent implementation at schools;

monitoring the use of school funds against the approved budgets will be
a regular agenda item in school council meetings;

the ESF will remind schools of the best practice for recording and
monitoring the expenses incurred by budget holders;

the ESF will discuss with schools the strategic use of their reserves, and
that schools will also have to report to school councils their need for
retaining surplus funds;

the ESF has entered into an alternative arrangement with its bankers to
offset credit balances on its accounts with any debit balances on other
accounts;

training on cash-flow projections will be provided to school councils and
administrative staff, where necessary; and

the ESF will revise the guidance to school councils to provide for the
setting up of finance sub-committees in schools to help monitor the use
of school funds and the cash-flow position;

urges the ESF to require its schools:

(a)

(b)

which do not have a bidding system for assessing the funding needs of
their departments to adopt such a system for budget allocation purpose;
and

to establish formal policies and control procedures on virements of funds
between budgets;
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Financial and administrative matters, procurement and energy management

- expresses serious dismay that:

(@)

(b)

(©)

(d)
(€)

(f)

(@)

(h)

(i)

)

(k)

the ESF did not regularly revise its school circulars and administrative
memoranda to ensure that they are up-to-date, and some of them had not
been revised since the 1980s and 1990s;

some ESF schools had not set up their own internal control procedures to
suit their particular circumstances;

the guidelines on internal control principles/procedures provided by the
ESF to schools were inadequate, and that the internal control procedures
of some schools were generally crude;

some schools had spent too generously on staff functions;

the ESF had not set any guidelines on the provision of staff welfare and
benefits by schools, and that the provision was made solely at schools’
discretion;

the propriety in managing travelling expenditure for official duties by
school staff could have been improved;

some schools did not record and check their assets properly, thus
rendering their asset registers not reliable as a tool for asset
management;

the ESF had not drawn up a set of clear and comprehensive procurement
guidelines to facilitate schools in procuring goods and services at best
prices;

schools generally did not properly document the quotations obtained for
the procurement of goods and services;

schools had not, as far as possible, coordinated their purchase orders for
similar goods and services and had not taken advantage of bulk-purchase
discounts to achieve savings; and

many schools had not conducted cost-benefit analysis of leasing versus
outright purchase of school equipment;
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expresses dismay that:

(a)

(b)

(©)

(d)

instead of charging the expenditure on staff functions to a single account
to facilitate monitoring and control, the six schools visited by the Audit
Commission (Audit) had charged the expenditure to different accounts;

schools had incurred expenses for those goods and services which were
desirable but not essential,

some schools had not selected the most economical tariff available for
their electricity accounts; and

some schools had not implemented energy saving measures;

acknowledges that:

(@)

(b)

(©

(d)

(€)

()

(9)

(h)

(i)

an audit committee was established in late November 2004 and it will
report to the ESF Executive Committee;

the ESF internal auditor is updating the school circulars and
administrative memoranda;

the ESF will place all updated and new circulars and memoranda on its
website as soon as they are approved,;

the ESF internal auditor has already started to update internal control
procedures for schools;

the ESF plans to consider systematic auditing of internal control and to
review the use of time in auditing;

the ESF will revise the structure of accounts of its schools so that all
entertainment expenditure is charged to one single account;

the ESF will consider the appropriateness of setting aside an annual sum
to be spent by its schools on staff functions;

the ESF will formulate a policy on the provision of staff welfare and
benefits by its schools;

a policy on the reimbursement of travelling expenditure is being
implemented,;
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@)
(k)
(0
(m)

(n)

(0)

()

(@)

()

(s)

the ESF will review the spending patterns of schools;
the ESF has issued revised procedure on asset recording and checking;
the ESF has issued procurement guidelines for schools;

the requirement for schools to properly document the quotations for the
procurement of goods and services has been made mandatory;

the practice of central purchasing is being implemented for purchase of
high-value items such as information and communication technology
equipment;

the ESF will consider setting up a mechanism in the long run to
coordinate the purchase of other goods and services of high volume
and/or high value;

the ESF will urge individual schools to always plan and coordinate the
purchasing requirements;

the ESF will give more guidance on documenting the practice of
conducting cost-benefit analysis of leasing versus outright purchase of
school equipment;

the ESF will require its schools to select the most economical tariff
available for their electricity accounts; and

the ESF will disseminate the practices of energy saving measures
implemented by some of its schools to other schools;

Human resources management, other income and support

(@)

(b)

expresses alarm and finds it unacceptable that:

some schools did not properly record, in an assessment form, the
interviewer’s assessment of an applicant showing his relative merits
together with the reasons for recommending or not recommending him
for appointment;

most schools did not seek the approval of their school councils to
endorse the most suitable applicant for appointment to school posts;
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(©)

(d)

(€)

(f)

the ESF had not set any guidelines on the conduct of performance
appraisal of school staff. As a result, some schools did not have a
proper arrangement for conducting regular performance appraisal of
their staff;

salary increments were granted to ESF staff automatically, taking no
account of work performance;

some candidates on the ESF supply teacher list had not been registered
with the Education and Manpower Bureau as registered teachers; and

some unregistered teachers had worked as supply teachers in some ESF
schools;

acknowledges that:

(@)

(b)

(©)

(d)

()

(f)

(@)

the ESF has issued a school circular to require its schools to document in
an assessment form the assessment of an applicant for school posts;

the ESF recognises the need for school councils’ involvement in
decisions on staff appointments and will establish appointment
sub-groups in school councils for ratifying the appointments;

the guidelines on the conduct of performance appraisal will be
established through the relevant committees of the Foundation;

the setting up of a formal performance appraisal system based on the
guidelines and the conduct of regular performance appraisals of school
staff are stated initiatives in the ESF’s Development Plan 2004-07 which
will be processed through the relevant committees of the Foundation;

the ESF agrees in principle that a mechanism for awarding salary
increments to its staff should be devised;

the establishment and utilisation of supply teacher lists is now being
reviewed;

the ESF has insisted that the policy on the employment of only qualified

teachers is strictly enforced, and will give serious consideration to
establishing a centrally administered supply teacher list; and
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(h) the ESF will implement the audit recommendations stated in paragraphs
8.8, 8.15 and 8.21 of the Director of Audit’s Report;

- urges the ESF to devise a mechanism for awarding salary increments to its
staff; and

Follow-up action
- wishes to be kept informed of any further development and progress made in

implementing the various recommendations made by Audit and other
Improvement measures.
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Grant of land at Discovery Bay and Yi Long Wan

The Audit Commission (Audit) carried out a review of the holiday resort and
residential developments at Discovery Bay (DB) and Yi Long Wan of Lantau Island. The
review focused on the following aspects:

change in concept of the DB development;
- provision of facilities in the DB development;

- changes in Master Layout Plans (MLPs) and premium implications of the DB
development; and

- site boundaries of the DB and Yi Long Wan developments.
2. The Committee held four public hearings on 8, 13 and 16 December 2004 and
12 January 2005 to receive evidence on the findings and observations of the Director of
Audit’s Report (the Audit Report). Representatives of the Administration attended all the
four hearings. At the invitation of the Committee, Sir David Akers-Jones, former Chief
Secretary (CS), attended the hearing on 12 January 2005.
Evidence obtained at the public hearings on 8, 13 and 16 December 2004

Change in concept of the Discovery Bay development

3. According to paragraphs 2.5 to 2.7 of the Audit Report, in December 1973, the
Executive Council (ExCo) was informed that the basic concept of the DB development was
to create a self-contained recreation and leisure community with a wide variety of
recreational facilities. On 6 July 1976, the ExCo was informed that the user condition
restricted the use of the land to the purposes of a holiday resort with limited residential and
commercial purposes. Having considered the lease conditions, the ExCo advised and the
then Governor ordered that the land at DB should be granted to a developer (Developer A)
for a holiday resort and residential/commercial development at a premium of $61.5 million.

4. The Committee also noted from paragraph 2.3 of the Audit Report that the
original concept of the DB development envisaged local families coming on day trips or
purchasing holiday homes, and international tourists staying at budget or luxury class hotels,
making use of the non-membership (i.e. public) and membership golf courses, tennis courts,
swimming pools and other facilities. However, as it transpired, no public golf course or
hotel was built in the DB.
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5. It appeared to the Committee that there had been a fundamental change in the
concept of the DB development. The Committee questioned whether the change was
against the ExCo’s decision of 6 July 1976 and went against public interest as some
facilities that were supposed to be made available to the public were eventually not
provided.

6. Mr Michael SUEN Ming-yeung, Secretary for Housing, Planning and Lands,
responded that:

- the overall concept of the DB development came into place in 1973. At that
time, Lantau Island was a barren piece of land and going there was a difficult
trip. The development concept of the DB site was more like a dream which
the developer would like to realise. As the development was a huge
investment project, the developer should be given some flexibility in the
implementation process to take account of commercial considerations and
other relevant factors, like the demands of the public, and be allowed to
amend the development concept accordingly;

- as he was not responsible for the project, he could only rely on the documents
available to understand the situation at that time. He understood that the
developer considered that the original facilities were no longer timely and
proposed other replacement facilities, such as a promenade and a beach. The
change was approved by the then Secretary for the New Territories (SNT);
and

- according to the lease conditions of the DB site, the whole site should be
developed in conformity and in accordance with the MLP to be approved by
the SNT. Hence, the SNT was empowered to approve changes to the
facilities.

7. In response to the Committee’s request, the Secretary for Housing, Planning
and Lands provided, in his letter of 11 December 2004 in Appendix 38, the relevant
extracts from the lease conditions of the DB site which authorised the SNT to approve
subsequent changes to the development. He also said that under General Conditions
Nos. 1 and 2, and Special Conditions Nos. 6, 7 and 19, the authority to approve the
construction and demolition of buildings on the lot and to approve the MLP rested with the
SNT.
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8. The Committee asked the Secretary for Housing, Planning and Lands whether he
would report back to the ExCo, if he were the SNT at that time authorised by the ExCo to
implement its decisions and if he were to make decisions that did not comply with the
ExCo’s authorisation.

9. The Secretary for Housing, Planning and Lands replied in the affirmative.
He said that, regarding the public golf course, as replacement recreational facilities had
been proposed by the developer, the SNT was empowered to approve its deletion.
However, he had doubts about not reporting to the ExCo on the deletion of the hotels, as
this was a fundamental change.

10. In view of the Secretary for Housing, Planning and Lands’ reply, the Committee
asked whether, in his opinion, the SNT had hidden facts from the ExCo and, if so, the kind
of rules that the SNT had violated.

11. The Secretary for Housing, Planning and Lands said that:

- his understanding of the situation was based on the available documents and
minutes of meetings. While he considered that it was inappropriate that the
changes in the DB development had not been brought back to the ExCo, he
might come to another conclusion if he knew the actual situation and all the
relevant information at that time. Thus, it would not be fair for him to
criticise the SNT; and

- as mentioned in the Audit Report, the officers concerned had held meetings
and discussed the matter thoroughly before deciding not to report to the ExCo.
They considered that the changes were still within the scope of the original
ExCo approval.

12. The Committee understood from paragraph 2.6 of the Audit Report that the
ExCo’s permission in December 1973 for the DB development to proceed was given
subject to satisfactory safeguards being included in the lease to ensure that the development
would take place in accordance with Developer A’s undertakings. Paragraph 2.8 further
stated that on 10 September 1976, the SNT executed the lease for the DB development.
However, the lease conditions did not specify the maximum and minimum gross floor area
(GFA), and the gross site area of the facilities (such as the resort accommodation) to be
provided by Developer A. In addition, the lease conditions did not restrict the owners to
using their flats as holiday homes only.
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13. As the ExCo decided in July 1976 that the land at DB should be granted for the
purpose of a holiday resort, but the lease conditions drawn up in September 1976 did not
include such a restriction, the Committee asked:

- whether the Administration agreed that the lease conditions went against the
ExCo’s decision and, if so, why this had happened; and

- who drew up the lease conditions.

14, The Secretary for Housing, Planning and Lands said that, as described in
paragraph 2.8 of the Audit Report, the ExCo was aware that the lease conditions did not
restrict the owners to using their flats as holiday homes only. He did not know why it had
happened.

15. In his letter of 8 January 2005 in Appendix 39, the Acting Director of Lands
stated that the Lands Department (Lands D) had no record of how the lease conditions were
drawn up or by whom.

16. As the development concept of the DB in 1976, as reflected in the lease
conditions, already deviated from the concept plan approved by the ExCo in 1973, the
Committee wondered whether the land grant executed by the SNT on 10 September 1976
was legal.

17. In his letter of 11 December 2004, the Secretary for Housing, Planning and
Lands clarified that:

- the ExCo Memorandum in December 1973 intended to seek
approval-in-principle for the DB development project to proceed. In
crystallising the concept into a concrete proposal, the whole package was
submitted to the ExCo in July 1976, with a copy of the “Particulars and
Conditions of Exchange” attached as an annex to the ExCo Memorandum.
This annex, except for some very minor details on the lots to be surrendered
and the dates in the original blanks to be subsequently inserted, was basically
the same as the eventual “Particulars and Conditions of Exchange” signed
between the SNT and the developer on 10 September 1976; and
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- the ExCo noted the deviation from the 1973 concept, the safeguards in
response to the requirement of the ExCo in 1973, and most importantly the
terms and conditions of the Conditions of Exchange. In brief, the ExCo took
the decision in July 1976 on an informed basis. Therefore, the land grant
was made by the SNT in September 1976 with full authority conferred by the
ExCo.

18. According to paragraph 2.24 of the Audit Report, the Secretary for Housing,
Planning and Lands had said that when the ExCo approved the DB Outline Zoning Plan
(OZP) on 11 March 2003, it was aware of the planning intention for DB and he did not
consider it necessary to seek the ExCo’s endorsement of the development concept of DB.

19. As there had been significant changes to the development concept of DB in the
past 30 years and such changes were effected by amendments to a number of MLPs rather
than through a proper procedure, the Committee queried why the Secretary for Housing,
Planning and Lands considered that it was not necessary to seek the ExCo’s specific
endorsement of the change in the concept of the DB development.

20. The Secretary for Housing, Planning and Lands explained that:

- during the 30 years from 1973 to 2003, a lot of developments had taken place
at DB and such developments were witnessed by the public. Everyone knew
what its community was like nowadays. There was no question of the
development concept not being clear. On the other hand, there had not been
any OZP for the DB area in the past 30 years. Therefore, in 2003, the
Administration sought the ExCo’s approval for an OZP for the DB area which
specified the zones that should be used for residential, open space or other
purposes;

- he shared the concern that there was a risk of abuse of power when land use
control was achieved by the MLPs and one or two officers could make
decisions without being monitored.  But the situation had changed
significantly since then. There was now an OZP for DB. The level of
control imposed by an OZP was much more stringent than that by an MLP.
The OZP contained all the details as to what was allowed or not allowed. If
necessary, notes could be added to an OZP to the effect that certain extra
procedures would have to be gone through if changes were to be made;
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- if the land use specified in an OZP was to be changed, an application had to
be made to the Town Planning Board (TPB) according to the Town Planning
Ordinance. The TPB had to gazette the application and the public could
lodge an objection in accordance with the Ordinance. If objections were
received, the TPB had to hold hearings and go through other statutory
procedures.  Ultimately, approval had to be sought from the Chief
Executive-in-Council. In other words, the whole process was open and
statutory and the public were allowed to play a part in it; and

- the current procedure ensured that government officers could not circumvent
the proper procedure or make decisions without seeking prior approval from
the relevant authorities. As the purpose of going back to the ExCo had been
served, there was no need to report to the ExCo again.

21. The Committee referred to paragraph 2.19 of the Audit Report in which the then
Deputy Secretary for Lands and Works had said that “as flat owners were free to use their
flats either as first or holiday homes, the original resort concept could not be enforced”.
The then Principal Assistant Financial Secretary (PAFS) had said that as the change had
been taking place, there was no point in formally approving the change in concept. The
Committee asked the Secretary for Housing, Planning and Lands whether, in his opinion,
the PAFS was wrong in concluding that there was no need to seek approval from the ExCo
regarding the change in concept because the change had been taking place.

22. The Secretary for Housing, Planning and Lands responded that:

- he personally was not clear about the original resort concept. If the original
concept envisaged local people buying condominium units and staying there
only during the weekend but not on the weekdays, he could not understand.
When people bought a condominium unit, they would just move in and it
became a residential unit. This was in fact what had happened. The
households in DB all lived there. From this angle, he accepted and
considered it not unreasonable to say that the original resort concept could not
be enforced:;

- while he accepted the rationale behind that statement, he did not accept the
conclusion reached by the officers. As described in paragraph 2.20(b) and (c)
of the Audit Report, the then Development Progress Committee (DPC) agreed
that the requirement to build one or more hotels could be made optional rather
than obligatory, and the proposal to change the overall concept of the
development would not require formal approval. He did not accept that
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hotels could be changed to residential units. The officers should have
brought the case back to the ExCo; and

- he also considered that there were problems with the then CS’s view that
“there was no need to go to ExCo or the Land Development Policy
Committee as the ...... development followed on from the development so far
approved and did not represent a major change in principle” (as mentioned in
paragraph 2.21 of the Audit Report). There had indeed been a major change
in the development concept.

23. As the Secretary for Housing, Planning and Lands also considered that there were
problems with the decision of not reporting to the ExCo, the Committee questioned why he
did not rectify the mistakes but allowed their perpetuation. It appeared to the Committee
that by seeking the ExCo’s endorsement of the OZP for DB, the Administration had tried to
impose control on something wrong instead of putting it right.

24, The Secretary for Housing, Planning and Lands responded that:

- the Administration had already rectified the situation. The MLP, which was
a loose form of control, had been upgraded to statutory control under the
Town Planning Ordinance; and

- DB was already a community. It had existed for a long time and people
were living there. It was impossible to start from scratch again. It was
most important to understand what the problem actually was and solve it.
The Administration had reported the development concept of DB to the ExCo.
The ExCo knew the situation and approved the OZP.

25. The Committee further asked whether the Administration, in seeking the ExCo’s
approval of the OZP, had informed the ExCo of the history of the DB development and all
the changes and omissions that had occurred since 1973, or whether it had only informed
the ExCo of the latest situation of DB.

26. The Secretary for Housing, Planning and Lands replied that the subject of the
paper to the ExCo was the OZP, not the DB development. It did not contain the same
amount of details as the Audit Report. The Administration’s intention was to inform the
ExCo of DB’s latest development. Given the Committee’s view, he would consider
making a separate report to the ExCo on the matter if necessary.
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27. Subsequently, the Secretary for Housing Planning and Lands informed the
Committee that after consideration, in order to put the matter beyond doubt, he decided that
he would go back to the ExCo to seek its endorsement of the development concept of DB.

28. According to paragraphs 2.11 and 2.14 of the Audit Report, MLP 4.0, which
changed the character of the development from a holiday resort to a garden estate, was
approved by the SNT. As mentioned in paragraph 2.21, it was the CS who decided that
there was no need to seek the ExCo’s approval. Noting that the Secretary for Housing,
Planning and Lands had mentioned the risk of abuse of power, the Committee asked
whether the decisions as described in these two paragraphs were cases of abuse of power,
given that the SNT and the CS were the same person, Sir David Akers-Jones.

29. The Secretary for Housing, Planning and Lands responded that when he
mentioned the risk of abuse of power, he was referring to the possibility of such a loophole
in the system. He did not mean that any officer had abused his power. Abuse of power
was a very serious accusation and it had a high legal threshold. With the information he
had in hand, he could not make a judgement that someone had abused his power.

30. As requested by the Committee, the Acting Director of Lands, in his letter of
8 January 2005 in Appendix 39, provided the minutes/notes of the meetings held on
18 October 1977 and 19 October 1977 relating to the consideration of MLP 4.0 by the
Administration. The Secretary for Housing, Planning and Lands, in his letter of
10 January 2005 in Appendix 40, provided the minutes of the DPC meetings held on
10 October 1985 and 14 November 1985 concerning the Administration’s decision at that
time that there was no need to report to the ExCo regarding the change in the concept of the
DB development.

31. To ascertain whether it was common in the past for the Government to accept
changes in the development concept of a project, the Committee asked:

- whether, in the 1970s and 1980s, there was any project which, similar to the
DB development, had undergone a change in development concept from a
holiday resort with recreational and leisure facilities to a first-home
community; and

- whether there was any project the development concept of which was not
allowed to be changed.
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32. The Secretary for Housing, Planning and Lands, in his letter of 10 January
2005, advised that there was no other project for recreational and leisure facilities similar to
that of the DB granted in 1970s and 1980s. Therefore, the question of whether changes in
development concept of such development had been approved or rejected did not arise.

33. The Committee noted from paragraph 2.14(a) of the Audit Report that one of the
reasons for the SNT to approve MLP 4.0 was that “the basic concept of building a resort
was continued”. The Committee asked whether, in the Lands D’s opinion, the changes
proposed in MLP 4.0 were changes to the basic concept of the DB development.

34. In his letter of 8 January 2005 in Appendix 39, the Acting Director of Lands
stated that the resort concept was still a substantial element in MLP 4.0, but the introduction
of “garden houses” appeared to have introduced the likelihood of permanent residence in a
significant amount of the GFA. Although this did not conflict with the conditions of grant,
there was a change.

35. According to paragraph 2.26 of the Audit Report, the Director of Lands agreed
with Audit’s recommendation that he should, for a land grant for a development involving a
particular concept, incorporate effective provisions into the lease conditions or other
contract documents so that the provisions would be enforceable for implementing the
concept. The Committee asked how the Lands D would implement the recommendation.

36. Mr Patrick LAU Lai-chiu, Director of Lands explained that when there were
special development projects, the Lands D issued project agreements which stated the
development concepts and how they could be realised. The project agreements and the
lease conditions were back to back.

Provision of facilities in the Discovery Bay development

37. According to the lease conditions of the DB site, the grantee should erect,
maintain and keep in use on the site a leisure resort and certain “minimum associated
facilities”, which should include a public golf course and a cable car system. However,
Developer A subsequently applied for the deletion of the public golf course and the cable
car system. In February 1982, the then Secretary for City and New Territories
Administration (SCNTA) approved MLP 5.0, by which the public golf course was deleted.
In February 1985, the Director of Lands approved the deletion of the cable car system upon
the approval of MLP 5.1.
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38. Against this background, the Committee queried why:

- as the public golf course and the cable car system were approved by the ExCo
and specified in the lease conditions, the SCNTA alone could decide that the
facilities could be deleted; and

- the Lands D at that time had not acted in accordance with the lease conditions
but approved the deletion of the facilities.

39. The Committee also referred to paragraph 3.6 of the Audit Report in which the
then Principal Government Land Agent (PGLA) said that because of the importance
attached to the golf course proposal, the public golf course requirement was more
particularly referred to in a special lease condition. The Committee questioned why, as
mentioned in paragraph 3.9, the City and New Territories Administration (CNTA) had not
carried out a research on the demand for golf facilities before it approved the deletion of the
public golf course which was a special facility in the entire development.

40. The Secretary for Housing, Planning and Lands responded that:

- as described in paragraph 3.8 of the Audit Report, there had actually been
discussions within the Government regarding whether a modification of the
lease conditions was required to reflect the deletion of the public golf course.
The then Recreation and Culture Department (R&CD), which was responsible
for the policy on recreational facilities, had been consulted and it welcomed
the proposal that other recreational facilities would be provided in place of the
public golf course. On the other hand, the Highways Department
representative objected to the deletion. Paragraph 3.10 further mentioned
the view of the Registrar General’s Department that there was no need to
modify the lease conditions; and

- all these reflected that discussions had been held among the relevant
departments and the responsible officers had gone through certain procedures.
The decisions were not made by one single person. However, he did not
have any information to show why such decisions were made or the basis for
the decisions.
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41. The Director of Lands responded that:

- a lease usually contained many terms and provisions which were not laid
down by the Lands D alone. Nowadays, when the Lands D received a
request for lease modification, it would look at the terms that needed to be
modified and consult the relevant policy bureau or department. If necessary,
it would convene an inter-departmental meeting to consider the request. In
other words, the decision would not be made by a single department.
However, there had to be a department to formally approve the lease and the
Director of Lands was responsible for formally signing the lease;

- the same mechanism should be applicable at that time. That was why the
then Lands D did consult the R&CD. The R&CD welcomed the proposal.
The Lands D had not overruled the recommendation of the R&CD because
the latter was the expert department on whether a public golf course was
required. He believed that the then Director of Lands had made the decision
at the time, on behalf of the Government, upon the advice of the R&CD. It
was not that the Lands D had made a decision unilaterally to delete those
items; and

- as the R&CD had stated that it welcomed the proposal, a research on the
demand for golf facilities were not necessary. As a matter of fact, the
decision to delete the public golf course was made in February 1982. The
suggestion of a research was put up after the decision had been made.

42. According to paragraphs 3.7 and 3.8 of the Audit Report, inter-departmental
discussions were held in mid-1982 after the SCNTA had approved MLP 5.0 which removed
the requirement for the provision of the public golf course. The Committee asked whether
there were records showing that there had been inter-departmental discussions on the matter
before MLP 5.0 was approved.

43. In his letter of 8 January 2005, in Appendix 39, the Acting Director of Lands
stated that there were no records of any inter-departmental discussions on the deletion of the
public golf course prior to the approval of MLP 5.0 in February 1982. There were also no
documents showing why the then Commissioner for Recreation and Culture welcomed the
proposal that other recreational facilities would be provided in place of the public golf
course.
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44, Given that the public golf course was specified in a special lease condition, the
Committee enquired whether the Administration agreed that the lease conditions should
have been modified before deleting the requirement to provide the golf course.

45, The Director of Lands stated that:

- according to the memorandum issued by the then Registrar General
(Land Officer) to the then Government Land Agent (Disposal) on 3 March
1983 (in Appendix 41), it was the former’s view that there was no need to
modify the lease conditions; and

- the arrangement for control of land use at that time was very different from
that of today. When the land at DB was granted, it was stated clearly in the
lease conditions that the scale of development of DB and other restrictions
were to be controlled by the MLPs in addition to the lease conditions. In
other words, the MLPs and the lease conditions of the DB site had equal
standing and effect. Hence, the MLPs could be amended without modifying
the lease conditions. However, this might not be the arrangement nowadays.

46. As the public golf course was proposed by the developer and later removed upon
the developer’s application, the Committee questioned why the Government seemed to have
allowed the developer to have his way every time.

47. The Committee further referred to paragraph 3.16 of the Audit Report which
mentioned that the provision of the cable car system was mandatory under the lease.
However, in September 1982, Developer A said that the popularity, safety factor and the
financial viability for this system were open to question. The system was no longer
necessary as all the major roads in DB had been built. In January 1983, the Government
agreed to the deletion of the system. The Committee noted that cable car was not a new
invention. The tram system had been in use in the urban area for a long time. Back in
the 1980s, there was already a cable car system in the Ocean Park. The Committee asked
why the Government had accepted the reasons put forward by the developer.

48. The Committee was also aware that there had been recent media reports which
related the whole issue to political decisions. It was reported that the colonial government
had accepted changes to the MLPs out of the fear that, if the DB project failed, it could be
taken over by a bank tied to the former Soviet Union. The Committee asked whether the
Administration had any information pointing to a political transaction.
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49. The Secretary for Housing, Planning and Lands and the Director of Lands
stated that:

- the project was massive and the development period was very long. Initially,
the developer came up with a concept. However, during the implementation,
a lot of changes took place in society and things kept evolving. Thus, the
Government had to accept some changes. Actually, the SNT, and later the
SCNTA, was empowered by Special Condition 6(b) of the lease conditions to
approve amendments to the MLPs;

- the developer allowed non-members to play in the existing private golf course
in DB on Mondays, Tuesdays and Fridays by prior arrangement. Perhaps the
responsible officers decided to remove the requirement for the provision of
the public golf course because of the lower demand for such facility at that
time. While a lot of people were interested in playing golf nowadays, people
might not be as enthusiastic back in the 1980s;

- regarding the cable car system, it seemed that the Government accepted the
views of the developer at that time. But the reason behind the decision was
not known; and

- the file records that they had gone through did not contain any information
concerning political consideration.

50. The Committee noted that while the public golf course and the cable car system
had been deleted in the MLPs, they were still provided in the lease conditions for the DB
site. It asked whether the Administration might now amend the MLP again to include
these facilities in the MLP.

51. The Director of Lands said that the MLPs and the lease conditions of the DB
site had the same status and were equally binding. When a certain item was deleted in the
MLP, the item could be regarded as having been deleted from the lease. In his letter of
8 January 2005, in Appendix 39, the Acting Director of Lands added that the
Administration could not unilaterally amend the MLP.
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Changes in Master Layout Plans and premium implications

52. According to paragraphs 4.2 to 4.7 of the Audit Report, in 1979, Developer A
agreed to replace the public golf course by some active public recreational facilities in the
same area or elsewhere within the DB site. However, as far as could be ascertained from
the Lands D’s records, Audit could not find a list of the specific replacement public
recreational facilities, showing the site area and locations, which Developer A should
provide. There was also no verification of the specific as-built facilities with those agreed
with Developer A to ensure that they had in fact been built. The Committee asked why the
Administration had not been serious in dealing with the matter.

53. The Secretary for Housing, Planning and Lands responded that the incidents
were not acceptable and should not have happened. No matter whether it was land matters
or other government activities, there was always a need to record the things to be done
clearly because the Administration had to make sure that the relevant objectives were met at
the end of the day.

54, According to paragraphs 4.17 and 4.21 of the Audit Report, the Lands D had only
charged premium for the changes made in MLPs 5.6, 5.7 and 6.0E1. It had not charged
premium for the changes made in the MLPs after the land grant and prior to 7 June 1994
(i.e. MLPs 3.5, 4.0,5.0,5.1,5.2,5.3,5.4 and 5.5). The Government might have suffered
loss in revenue. In addition, the Lands D had not documented the reasons for not
assessing and/or charging premium for those MLP changes. The Committee asked
whether the Administration considered this acceptable.

55. The Director of Lands responded that, having constructed the situation at that
time according to the file records, he had the following understanding:

- a Land Policy meeting was held on 25 May 1987 to consider, inter alia, the
Land Policy Meeting Paper LPM 3/87 (the paper and minutes of the meeting
are in Appendices 42 and 43 respectively). The paper stated that MLP 3.5
permitted a total of 592,716 m? of GFA to be used for residential, commercial
and hotel uses which, from land perspective, was called revenue-generating
GFA. When MLP 3.5 was approved as MLP 4.0, the GFA had to be
converted from the imperial system to the metric system. In the process, the
total permitted revenue-generating GFA was wrongly converted to
607,000 m%.  The correct figure should have been 608,510 m.  So, in MLP
4.0, there was a shortage of 1,510 m®.  The mistake was not discovered in the
subsequent amendments to the MLPs, including MLPs 5.0, 5.1, 5.2, until the
relevant government departments considered MLP 5.3;
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- after lengthy discussion, the Lands Policy meeting decided that from then
onwards, the figure 608,510 m® would be used as the basis for future
negotiations over any premium to be charged for increases in GFA in future;

- he deduced that the position at the time was that if the revenue-generating
GFA of DB exceeded 608,510 m? then a premium would be charged.
However, if there was an increase in GFA but the total permitted GFA of
608,510 m* was not exceeded, premium would not be charged. His
deduction was supported by a letter dated 25 November 1989 from the then
Director of Buildings and Lands to Developer A (in Appendix IV to the
Acting Director of Lands’ letter of 8 January 2005 in Appendix 39);

- no premium had been charged for the changes made in MLPs 5.3, 5.4 and 5.5
because the total revenue-generating GFA did not exceed 608,510 m®>.  When
it came to MLPs 5.6, 5.7 and 6.0E1, the Lands D had charged a premium
because that figure was exceeded; and

- as regards why the Lands D had not charged any premium although there was
a change in land use, thereby bringing about a change in value, the file
records did not mention whether there were any guidelines at that time stating
that an increase in land value due to a change in land use was a consideration
for charging a premium.

56. The Committee noted from paragraph 4.15 of the Audit Report that in October
1985, when the proposal to delete the public golf course and the cable car system was
discussed by the DPC, it was stated in the DPC discussion paper that modification of
Special Condition 5(b) of the lease conditions would be required. The paper also
mentioned that a formal modification of the lease conditions subject to consideration of a
premium and administrative fee should be made for the changes. The Committee queried
why, despite the DPC’s view, the Lands D had not assessed the premium implications of the
changes in the MLPs.

57. The Director of Lands responded that the matter considered by the DPC was
whether a premium should be charged if there was a modification of lease conditions. In
fact, the public golf course and the cable car system had been deleted from the MLP, not
from the lease conditions. The lease conditions had not been changed on the advice of the
Registrar General. As mentioned in the Audit Report, the DPC had not expressed any
opinion on the modification of the lease conditions when it agreed with the changes made in
MLP 5.1. Perhaps that was why premium was not discussed.
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58. According to Table 3 in paragraph 4.16 of the Audit Report, some of the changes
in the MLPs involved change in land use and increase in the GFA of housing
accommodation. The Committee wondered why the Administration had not charged
premium for the change in land use and the resulting enhancement in land value. The
Committee further asked whether the Administration had the determination to recover the
premium from Developer A according to the existing policy.

59. The Director of Lands responded that according to legal advice, the Government
had given approval for changing the MLPs and a premium was not charged at that time.
There would be great difficulties if the Government was to ask the developer to pay a
premium after more than 20 years. This would violate the estoppel principle.

60. The Secretary for Housing, Planning and Lands responded that he had strong
determination in going through all relevant information to see if the Administration had
omitted to charge any premium that should have been charged. However, the
Administration would take the matter forward only after this first stage was completed and
If there was evidence showing that there was such a problem. The Administration could
not recover something that was not substantiated.

61. To understand the policy in the 1970s and 1980s on the charging of premium
when approving change in land use, the Committee asked:

- whether the relevant land authorities at that time were empowered to charge
premium when approving changes in MLPs;

- whether the policy at that time allowed the relevant authorities not to charge
premium on change in land use when approving changes in MLPs;

- whether there were cases in the 1980s in which premium was not charged on
similar change in land use; and

- whether it was normal practice in the 1970s and 1980s that premium would

not be charged as long as the GFA of a site did not exceed a certain limit even
though there was a change in land use.
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62. In his letter of 8 January 2005, in Appendix 39, the Acting Director of Lands
informed the Committee that:

the authority to charge premium was not lacking;

the policy on changes of use requiring lease modifications had remained
constant, in that where such a lease modification would bring about an
increase in value, a premium was charged. In respect of changes in use
involving only a change in MLP, however, it was apparent that in the 1970s
and 1980s no charge was made (as long as there was no increase in total GFA).
There was no specific policy statement on this issue at that time;

the Lands D had no record of premium being charged for an MLP change not
involving a lease modification in the 1980s; and

in the 1970s and 1980s, it was the normal practice not to charge premium for
changes to MLPs which did not require a modification of the lease as long as
there was no increase in total GFA.

63. The Committee invited Audit’s comments on the Acting Director of Lands’ reply
that it was the normal practice in the 1970s and 1980s not to charge premium for changes to
MLPs which did not require a modification of the lease as long as there was no increase in

total GFA.
advised that:

In his letter of 1 February 2005, in Appendix 44, the Director of Audit

“Normal practice” not substantiated: As far as could be ascertained from
the Lands D’s records, the Acting Director of Lands’ statement was not
substantiated in either the Lands Administration Office Instructions (LAOI) or
the Revenue Assessment Manual (RAM). Audit was not aware of any
approval from the ExCo for such “normal practice”;

Increase in total GFA and change in user mix: The increase in total GFA

and changes in user mix (mentioned in Note 3 in paragraph 2.8, paragraph
2.10 and Table 3 in paragraph 4.16 of the Audit Report), were as follows:
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MLP 4.0
increase/
(decrease)
over
User MLP35 MLP4.0 MLP 3.5
GFA GFA GFA
(m?) (m?) (m?)
(@) Housing accommodation - 524,000 524,000
(b) Resort accommodation 401,342 - (401,342) } (Note 1)
(c) Hotel accommodation 140,284 32,000 (108,284)
(d) Commercial 51,097 45,000 (6,097)
(e) Others 41,341 40,600 (741)
Total GFA per MLP 634,064 641,600 7,536
Discrepancy (Note 2) 1,510
Increase in total GFA 9,046

Note 1: In April 1977, the ExCo was informed of the GFA of the resort and hotel
accommodation.

Note 2: According to the Lands D, the discrepancy was due to a conversion error (from
square feet to square metres).

as shown in the above table, the approval of MLP 4.0 in January 1978 had
resulted in:

(@) anincrease in total GFA over that approved in MLP 3.5; and

(b) a significant change in user mix, particularly the deletion of the resort
accommodation and the addition of 524,000 m® housing accommodation
GFA.

The then New Territories District Planning Division of the Town Planning
Office had also commented in mid-October 1977 that there was a
corresponding increase of residential areas;

while the then SNT was delegated the authority to approve changes to MLPs,
Audit was not aware that he had been given any explicit authority to not
charge premium if there was enhancement in value arising from changes in
lease conditions;
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Changes to MLP: the Director of Lands had stated that the MLPs and the
lease conditions of the DB site had equal standing and effect. Therefore, any
modification of the MLP (such as the increase in the total GFA and the
significant change in user mix in MLP 4.0 over MLP 3.5) would in substance
tantamount to a modification of the lease conditions;

Deletion of public golf course and cable car system constituted lease
modifications: The provision of the public golf course and the cable car
system was a mandatory requirement stipulated in Special Condition 5(b) of
the lease of the DB development. Moreover, because of the importance
attached to the public golf course proposal, the developer’s responsibility to
maintain the public golf course was more particularly referred to in Special
Condition 54(c) of the lease. In the circumstances, the deletion of the public
golf course in MLP 5.0 in February 1982 and the cable car system in MLP 5.1
in February 1985, constituted modifications of the lease conditions; and

to conclude, Audit maintained its view that the Government might have
suffered losses in revenue. The Lands D had not assessed the implications,
financial or otherwise, of the deletion of the facilities, and the reasons for not
assessing and/or charging premium for the changes in those MLPs were not
documented.

64. In order to ascertain whether the Government had suffered losses in revenue, the
Committee asked:

about the total revenue generated by the entire DB development in the past
30 years; and

for an estimation of the premium involved in each of the changes made in the
MLPs prior to 7 June 1994 based on the market conditions at the time when
the changes were made.

65. In his letter of 10 January 2005, the Secretary for Housing, Planning and
Lands advised that as far as the Lands D was concerned, a total of some $2.09 billion had
been collected in respect of the DB development. This figure comprised land premium,
government rent up to 1996-97 (government rent was collected by the Rating and Valuation
Department after 1997), premium charges for changes to the MLP, waiver fees and rental
for short term tenancy (STT) and administrative fees.

-172 -



Grant of land at Discovery Bay and Yi Long Wan

66. On the question of premium, the Director of Lands, in his letter of 25 January
2005 in Appendix 45, stated that:

on the basis of file records, the original premium of $61.5 million charged for
the DB development land exchange was based on an estimated sale price of
$300/ft> which was applied to the total GFA for all the uses permitted
(i.e. without distinguishing between commercial, residential and hotel);

this valuation was supported by the analysis of the two public land auctions in
Mui Wo conducted in 1973. These land auctions produced a ground floor
shop value at about $300/ft> and upper floor residential flat value at about
$200/ft> which the Lands D believed were adopted as the benchmark for
valuing the DB at that time. Moreover, the unit land cost (commonly known
as accommodation value) derived from the estimated sale price also compared
favourably with that of two land exchanges in Mui Wo and Cheung Chau for
hotel development in the early 1970s; and

the application of $300/ft? to the total GFA permitted under the approved
MLP meant that the enhancement, if any, in subsequent changes to the MLP
had already been captured in the approval of the first MLP by adopting the
highest use value among the mix in calculating the land premium to be paid
by the developer upfront for the grant. This had obviated the need for
further premium assessment when changes in the development mix were
subsequently made to the MLP as long as the total permitted GFA was not
exceeded. That being the case, the Lands D did not consider it appropriate
to compute the premium for each of the changes made to the MLP prior to
7 June 1994,

67. In response to the Committee’s request, the Director of Audit, in his letter of
1 February 2005, commented that:

according to Section 7 of the Land Administration Policy on Modification and
Administrative Fees (amended on 1 April 1984), as a general rule for lease
modification, “Premium will normally be required representing the difference
in value between the lot as formerly restricted and as modified ...... . The
general principle relating to the assessment of modification premia is that the
lessee must pay for any enhancement in the value of the lot deriving from the
modification”. In other words, premium assessment should be done by
comparing the current land values under the modified lease conditions (and/or
MLP) and the original lease conditions;
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- having regard to the above general rule, the unit land cost (accommodation
value) and the valuation benchmark (i.e. ground floor shop value) adopted at
the date of execution of the lease conditions were not relevant to the premium
assessment of a lease modification at a later date; and

- in view of the above, Audit did not concur with the Director of Lands’ views
that “adopting the highest use value among the mix in calculating the land
premium to be paid by the developer upfront for the grant ...... had obviated
the need for further premium assessment when changes in the development
mix were subsequently made to the MLP as long as the total permitted GFA
was not exceeded.”. Furthermore, there had been an increase in total GFA
and changes in user mix since the change from MLP 3.5 to MLP 4.0. Audit
therefore also did not concur with the Director of Lands’ conclusion that he
did “not consider it appropriate to compute the premium for each of the
changes made to the MLP prior to 7 June 1994”.

68. In his letter of 16 February 2005, in Appendix 46, the Director of Lands
responded to the Director of Audit’s comments on the charging of premium in the present
case contained in his letter of 1 February 2005, as follows:

- the basic considerations underlying the handling of the DB case in the 1970s
and 1980s were:

(@) since the subject land grant contained an MLP clause to enable the
Administration to exercise detailed control over the implementation of
the development within the approved parameters stipulated in the lease
conditions, premium would not be charged on each and every occasion
when amendments to the MLP were made, unless such changes would
require lease modification and/or there was an increase in the total
permitted GFA (for revenue generating purposes). This practice
adopted for cases under similar situations in that period was also adopted
in this case;

(b) the premium for the land transaction concerned was calculated according
to the highest land use value among any of the permissible mix as
specified in the MLP. This meant that Government was able to capture
the highest revenue income at the outset without any downside risk due
to fluctuations in the property market. On the part of the developer, the
certainty in its financial commitment under the land transaction plus the
flexibility of being able to make more timely decisions in response to
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69.

changes in market conditions would arguably be essential for a project of
this magnitude and nature; and

(c) on the above basis, the manner that the original premium was calculated
had obviated the need for further premium assessment when changes in
the development mix were subsequently made to the MLP as long as the
total permitted (revenue-generating) GFA was not exceeded;

regarding Audit’s comments on the “normal practice” in the 1970s and 1980s,
the Lands D’s response, as provided in the letter of 8 January 2005, was
factual to the best of its knowledge. Most land administrative practices
evolved over time in the light of experience and changes in circumstances and
the Lands D did not come into existence until 1982. The LandsD’s
understanding of the practice prevailing two to three decades ago should not
be negated simply by the Director of Audit being unable to locate any written
material to substantiate its statement;

regarding Audit’s comments on “increase in total GFA and change in user
mix”, it had to be stressed that, despite the changes to the GFA in various
MLPs up to MLP 5.5, the revenue-generating GFA did not exceed the
permitted maximum of 608,510 m? as determined by the Land Policy meeting
held on 25 May 1987,

Section 7 of the Land Administration Policy on Modification and
Administrative Fees remained a valid rule for general application for
assessing premium arising from lease modifications. The case in question
was not inconsistent with this section; and

in conclusion, the Lands D strongly disagreed with the views held by the
Director of Audit in his letter of 1 February 2005, especially that “the
Government might have suffered losses in revenue”, having regard to the
manner that the original premium was calculated. The Director of Audit’s
suggestion that a series of further premiums should have been collected for
changes in the development mix up to 608,510 m? (revenue-generating GFA)
would constitute double charging since the facts established indicated that the
developer, at the time of the original grant, had already paid for the flexibility
of varying the development mix subsequently reflected in successive MLPs.

The Committee asked whether the CS, who decided that there was no need to

seek the ExCo’s approval for the change in concept, was behind the decision of not
charging premium for the changes in the MLPs.
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70. The Secretary for Housing, Planning and Lands and the Director of Lands
responded that:

- as mentioned in the Audit Report, the DPC had a meeting in October 1985.
The chairman of the DPC was the then Secretary for Lands and Works,
Mr Todd, and the meeting was attended by representatives of various
government departments. The DPC agreed on a number of things
collectively. But there was no decision on lease modification or premium
payment; and

- there was no record of any person specifically approaching the CS for an
instruction as to whether a premium should be charged. Therefore, it could
not be concluded that the CS should be held responsible for the decision made
at that time.

71. According to paragraph 4.18 of the Audit Report, the Lands D’s RAM stated that
“When giving approval to Master Layout Plan, which leads to giving consent/variations of
restrictions under certain conditions, the Director may impose conditions (including
payment of fee and appropriate admin. fee) as he considers appropriate ...... ”.  However,
Audit noted that the RAM did not provide a definition of “certain conditions”, and the word
“may” implies that the charging of fee was discretionary. It was not clear under what
conditions, and how, such discretion would be exercised. The LAOI also did not stipulate
clearly that the Lands D should charge MLP approval fee.

72. The Committee asked whether:

- some government official had exercised discretion over the charging of
premium in the case of DB, resulting in losses in government revenue; and

- the word “may” in the RAM should be changed to “shall” so that the charging
of fee was mandatory rather than discretionary.

73. The Director of Lands clarified that:

- according to legal advice, “certain conditions” referred to certain lease
conditions, not certain circumstances. The whole sentence in the RAM meant
giving approval to MLP under certain provisions of the lease, not in a certain
situation for discretionary power to be exercised. Thus, there was no question
of the Director of Lands being given too much discretionary power; and
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- the Director of Lands did need some flexibility in discharging his duty as it
was hard to foresee all factors relevant to land matters. While the Director
of Lands was given some discretionary power, it was not exercised casually.
The exercise of such flexibility was not subject to personal preference and
was properly recorded. Moreover, there were monitoring mechanisms in
place nowadays, such as the Independent Commission Against Corruption,
Audit, the Ombudsman, etc.

74. The Committee asked how the Lands D would amend the RAM and LAOI in
response to Audit’s recommendations in paragraph 4.23 of the Audit Report. The
Acting Director of Lands provided the wording of the amendments to the RAM and LAOI
in his letter of 8 January 2005 in Appendix 39.

Site boundaries of Discovery Bay and Yi Long Wan developments

Setting out of site boundaries

75. According to paragraph 5.5 of the Audit Report, in September 1976, the
Government granted the DB site to Developer A. However, up to July 2004, i.e. after a
lapse of 28 years after the land grant, the Lands D had not yet set out the site boundaries of
the DB development. The Committee questioned the Lands D’s reason for not setting out
the site boundaries.

76. The Director of Lands and Mr AU YEUNG Ping-kwong, Deputy Director of
Lands/Survey and Mapping, stated that:

- the then Public Works Department was responsible for setting out the site
boundaries.  After some boundaries had been set out, the work was
suspended in 1977 for more than half a year due to an industrial action of the
surveying staff; and

- it was not the case that there were no boundaries of the site. Actually, the
boundaries were shown on the plan relating to the land grant. However, as
the site was very big, the surveying staff had not yet put boundary marks on
ground in order to avoid possible abortive work.
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77.
said that:

78.

79.

On the reason for the long delay in completing the work, the Director of Lands

in a letter of 16 March 1983 from the then Director of Lands, Mr Todd, to
Developer A (in Annex F of Appendix Il to the Acting Director of Lands’
letter of 8 January 2005 in Appendix 47), it was stated that * ...... the present
MLP No. 5 is not subject to Government survey and can only be a guide to
your Company’s present and future intentions.  In other words neither plan at
this stage is really satisfactory. It may therefore be more appropriate to
await the issue of the Crown Lease at the end of the whole development
whereupon Government will carry out a survey of the lot boundaries.”. It
appeared that it was the Government’s position in 1983 that as the DB project
was still going on, the Government should resolve all the discrepancies upon
the completion of the whole project. At that time, the Government thought
that the development would be completed in the not too distant future.
When a Crown Lease was produced, the matter would also be dealt with;

as it transpired, the development was still going on and the pegging had not
yet been done. However, in 2002, there was a complaint about the
occupation of government land by the DB golf course. Despite the fact that
the development was still in progress, the Lands D considered that it should
set out the boundaries. It would complete the dimension plan by
mid-January 2005. Lands D staff would then place the boundary marks on
the site accordingly, thus setting out the site boundaries; and

there was no record to show why no one had raised the need to set out the site
boundaries during 1983 and 2002. Perhaps the Lands D staff had relied on
the 1983 letter and wanted to set out the boundaries upon the completion of
the entire project.

In his letter of 24 January 2005, in Appendix 48, the Director of Lands informed
the Committee that the dimension plan survey for the DB development boundary had been
completed by the District Survey Office/lslands, and the setting out work would be
completed by the end of March 2005.

The Committee further asked:

whether the Lands D considered that it was wrong not to set out the
boundaries in the past three decades as this might have resulted in
encroachment on government land; and
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when the Lands D would complete the setting out of boundaries for sites
granted but the boundaries of which had not yet been set out.

80. The Director of Lands responded that:

he did not know the actual thinking of the responsible officials at that time.
As time had advanced and land was very precious in Hong Kong, he agreed
that the practice today should be different. The Lands D considered that for
a developing project with a long period of development, it should not wait
until the development was completed before carrying out its work. If the
project was divided into several stages, the Lands D could carry out certain
work at each stage, thereby reducing the possibility of encroachment on
government land; and

the Lands D planned to complete the setting out of boundaries for sites
granted in eight months.

81. Regarding the measures taken by the Lands D to set out the boundaries of a
government site before disposal of the site, the Director of Lands, in his letter of 8 January
2005 in Appendix 47, stated that:

sites for public auction or tender were normally fenced and their boundaries
would be set out before sale; and

for sites granted by private treaty grant and extension, the plans in question
included boundary dimensions and bearings, and the site area to facilitate the
design of the development. The site boundaries would be set out on ground
in advance or within three months after the completion of the land transaction
so that the positions of the boundary marks could be shown to the landowner
or his/her representative. Thereafter, it was the landowner’s responsibility to
protect the boundary marks placed on ground.

Encroachments on government land at Discovery Bay and Yi Long Wan

82. According to paragraphs 5.14 to 5.16 of the Audit Report, the Lands D had been
aware of encroachments on government land at the DB golf course since early 1980s. The
Committee questioned why the Lands D had not taken timely actions to rectify the
encroachments.
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83. The Director of Lands responded that:

Developer A had applied to the Government in 1981 and 1996 for renting a
piece of government land at Wong Chuk Long, on an STT basis, for
accommodating the fourth and fifth holes of the golf course at DB. The
application in 1981 was not processed as the Government thought at the time
that it would be more appropriate to deal with the problem when the
Government Lease was issued after the whole DB development was
completed. This was reflected in the then Director of Lands’ letter of
16 March 1983. The application in 1996 was rejected as the land fell within
the proposed extension of the Lantau North Country Park; and

in 1998, the Lands D required Developer A to reinstate the land concerned.
In 2002, the developer applied for an STT for the third time. At that time,
the Government had decided that the land concerned would not be included in
the Lantau North Country Park area. Because of this factor and other
practical considerations, in July 2002, the Lands D approved the STT for the
land concerned to be used as part of the golf course.

84. The Committee enquired whether the exclusion of the encroached government
land from the boundary of Lantau North (Extension) Country Park was partly due to the
fact that Developer A had repeatedly applied for an STT for the land.

85. In his letter of 24 January 2005, the Director of Lands stated that:

the boundary of Lantau North (Extension) Country Park originally proposed
in 1996 on the one hand included part of the golf course area on the
encroached government land but on the other hand excluded another part on
the encroached government land. Following consultation among concerned
government departments, the Director of Agriculture, Fisheries and
Conservation excluded the entire encroached area from the proposed
boundary of Lantau North (Extension) Country Park in 1999. This was
reflected in the draft map for the Lantau North (Extension) Country Park
gazetted in July 2001 and the DB OZP gazetted in September 2001; and

there was no information on record that the STT applications by Developer A

had influenced the determination of the proposed boundary of an extended
Lantau North Country Park.
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86. Given that the developer had applied for an STT in 1981, the Committee asked
why the Administration had not processed the application promptly so that STT rent could
be collected earlier.

87. The Committee also referred to paragraph 5.18 of the Audit Report which
revealed that after rejecting Developer A’s second application in 1998, the Lands D had
asked the developer to reinstate the land. However, the Lands D had not taken follow-up
action to ascertain whether the land had been reinstated. The Committee asked why this
had happened.

88. The Director of Lands stated that:

- it appeared to be the then Government’s intention to resolve the problem by
rectifying the lot boundaries after the whole project had been completed rather
than granting an STT to the developer. The Government had not suffered
any loss in revenue because, after the STT was granted, the Government had
collected rent from the developer with effect from the time of occupation,
i.e. October 1982; and

- he could not find an explanation in the records with regard to why the
Lands D had not taken follow-up action at that time to ascertain if the land
had been reinstated. Perhaps the staff concerned had not followed through
the procedure.

89. The Committee further asked whether it was a normal arrangement in the 1980s
for the Government not to take timely rectification action on encroachment on government
land for the reason that the development concerned was still on-going.  The
Acting Director of Lands, in his letter of 8 January 2005 in Appendix 47, stated that this
approach was not the normal arrangement in the 1980s to address encroachment on
government land.

90. The Committee asked about the measures that the Administration would take to
ensure that encroachment on government land was rectified in a timely manner. The
Director of Lands stated that:

- the Lands D had an established procedure for dealing with encroachment on

government land. Depending on the nature and extent of the encroachment,
different actions would be taken; and
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- if the encroachment was of a small scale, the Lands D would regularise it by
granting an STT. For example, if a house owner encroached on a piece of
government land in front of a small house in the New Territories and turned it
into a garden, the Lands D might consider leasing the land to the house owner
on an STT. This was because the land concerned was not big and even if it
was not encroached on, it was not very useful. By doing so, the Lands D
could also ensure that the land would not be used for other worse purposes
and could bring in revenue. If the encroachment was very serious, the
Lands D would ask the person concerned to reinstate the land or might even
consider instituting prosecution.

91. The Secretary for Housing, Planning and Lands added that the Administration
would ensure that the officers concerned would follow through the above established
procedure.

92. According to paragraph 5.23 of the Audit Report, the Islands District Council
member who complained about the deletion of the public golf course and the proposed STT
in July 2002 was dissatisfied that the Government tried to resolve the encroachment
problem by issuing the STT as this would undermine the Government’s bargaining power.
The Committee asked whether the Administration agreed to such a view.

93. The Secretary for Housing, Planning and Lands and the Director of Lands
stated that:

- the purpose of regularising encroachments on government land by way of
STTs was indeed to ensure that the Government would not suffer financial
losses due to unauthorised use of the land. This was because the rent under
an STT was assessed on full market rent basis; and

- if necessary, the Government could require the occupier of the land to
reinstate the land and prosecute the occupier. However, under some
circumstances, it would be more practicable to issue an STT so that the
occupier could continue to use the land while the Government could collect
rental at the market rate.

94. The Committee noted from Appendix B of the Audit Report that there was a
provision concerning the rate of payment for any excess or deficiency in area of the site in
General Condition 5(a) of the lease conditions of the Yi Long Wan development, but not in
those of the DB development. The Committee asked about the reason for the discrepancy.
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95. The Committee further noted that there was also encroachment on government
land at the Yi Long Wan site. However, it seemed that the Administration had been more
proactive in dealing with the problem at Yi Long Wan. As both the DB and Yi Long Wan
developments were located on Lantau Island and developed in the same period, the
Committee asked why different approaches had been adopted in addressing the land
encroachment problems on the two places.

96. In his letter of 8 January 2005, in Appendix 47, the Acting Director of Lands
explained that:

- the records of Master Lease Conditions in the Lands D showed that between
the grant of the lot at Yi Long Wan in 1975 and the DB in 1976, there was a
change in approach and the rate of payment condition was dropped; and

- the golf course encroachment at DB was, and remained, an unbuilt open area
operated by a single entity. The grant of an STT was the appropriate means
to regularise it. The circumstances of the encroachment at Yi Long Wan,
involving two privately owned residential blocks in multiple ownership
constructed partially outside the lot, were quite different from those of DB
and therefore warranted different treatment.

97. According to paragraph 5.15 of the Audit Report, Developer A had said that the
extension of the area for the golf course had been agreed to at prior meetings with the SNT.
The Committee enquired whether:

- there were records of those meetings;

- the Lands D had ascertained with the SNT at that time the truthfulness of
Developer A’s claim of agreement; and

- it was because of the SNT’s agreement, as claimed, that the Lands D had been
more lenient in dealing with Developer A.

98. In his letter of 8 January 2005, in Appendix 47, the Acting Director of Lands
said that the Lands D’s files did not contain any record of discussions between the SNT and
Developer A. Similarly, the Lands D did not have any file record showing whether or not
it had ascertained with the SNT the truthfulness of Developer A’s claim of agreement.
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99. Regarding the encroachment at Yi Long Wan, the Committee noted from
paragraph 5.42(b) of the Audit Report that the Registrar General’s Department had said in
1983 that despite the undertaking, it would be difficult to ask Developer B to pay a
premium for the extra piece of land. The Committee asked whether it was possible for the
Lands D to recover the premium nowadays.

100. The Director of Lands responded that:

- although Developer B had undertaken in December 1980 to pay a premium
for the extra piece of land, in January 1983, it requested the Lands D to
confirm that there would be no premium for revising the site boundary. This
meant that it had withdrawn his undertaking. According to the file records,
Developer B was in great financial difficulties at that time and could not pay
the premium at all. That was why the matter had not been followed up by
the Registrar General’s Department; and

- legally, the Administration could ask the grantee for the Yi Long Wan site to
pay the premium. However, the developer for the site almost did not exist
nowadays and the flats had been sold. The Administration would have to
discuss with more than 200 owners to recover the premium. Even if one
owner disagreed to pay, there would be a lot of problems. It was doubtful
whether the Administration could collect any premium.

101. The Committee noted that the Government could take prosecution action against
encroachment of government land. The Committee enquired why the Administration had
not prosecuted Developer A which had occupied government land illegally for more than
20 years.

102. The Director of Lands responded that:

- there were guidelines in the LAOI setting out the circumstances under which
STTs should be granted. The Lands D’s policy did allow it to regularise
encroachments by granting STTs.  In view of the fact that the land concerned
had been occupied by Developer A for several decades, the LandsD
considered it more pragmatic to grant it an STT rather than prosecuting it and
asking it to reinstate the land,;
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in fact, the Ombudsman had stated in her report that she agreed with the
Lands D on the proposed course of action (i.e. granting an STT). She
considered the case to be a fait accompli where events had left the Lands D
with little alternative; and

another reason for granting an STT to Developer A was that, as pointed out in
paragraph 5.24(c) of the Audit Report, the occupation of the land had been
acknowledged in writing in 1983 by the Director of Lands on the basis that
formal documentation would be issued at a later date. It could be argued that
a form of tenancy had been in place. If the Lands D took prosecution action
in 2003, there might be a legal dispute.

103. To ascertain whether the rent for 21 years paid by Developer A for the occupation
of the government land (paragraph 5.26 of the Audit Report referred) was reasonable, the
Committee asked:

about the amount and basis of the rent paid;
the amount of rent originally proposed by the Lands D; and

the estimated amount of revenue that could have been generated by the
encroached pieces of land if they had not been used by Developer A.

104. Mr LAU Chi-ming, District Lands Officer/Islands, Lands D, said that the
rental was calculated on the basis of the full market rate at 1982 when the occupation of the
land took place and then reviewed every three years thereafter according to the prevailing
market rates at the respective times.

105. The Director of Lands and the Acting Director of Lands stated, at the public
hearing and in the letter of 8 January 2005 in Appendix 47 respectively, that:

an STT was a contract between the Government (as the landlord) and a
private party (as tenant). Developer A had given verbal consent to disclosing
the amount of STT rent paid. The total amount of rent paid for the 21-year
period from October 1982 to October 2003 was $7.23 million. This was a
negotiated amount;

the negotiated rental was based on evidence of market transactions. The

figure initially proposed in the negotiation by the Lands D was $11.2 million
for the same period; and
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the three encroached areas were remote and hard to access. The areas
adjoining the encroached land at Wong Chuk Long were either steep sloping
government land or private land owned by Developer A. As regards the
other two encroached areas, they were largely sloping areas. The Lands D
did not consider that they were capable of separate alienation or use by any
party other than Developer A and, as such, no revenue would have been
generated if they had not been used by Developer A.

106. The Committee questioned why the Lands D allowed the STT rental to be cut by
such a large extent after negotiation, notwithstanding that the developer had encroached on
government land for a long time. It seemed that the Government had treated big
developers much more leniently than small landlords.

107. The Director of Lands explained that:

STT rental, like land premium, was very often determined by negotiations.
The professional surveyors in the Lands D would make an analysis and
valuation of the rental with the benefit of all relevant information and their
expertise.  However, valuation was not an exact science. Different
surveyors would hold different views on the valuation of a site;

regarding the encroachment by the golf course, the Lands D made a valuation
and proposed that $11.2 million should be charged. During the negotiations
with the developer, it also presented its data. Such negotiations were very
common in land premium matters. Having considered the arguments and
evidence of both sides, the Lands D was of the view that the developer’s
appeal was not unjustified. Therefore, the proposed rental was reduced to
$7.23 million. In deciding to accept the amount, the Lands D took into
account the Crown rent back in 1981, the remote location of the encroached
areas and the fact that their commercial value was almost zero. The Lands D
had also made reference to the rent for a government site used for gardens
after 1982 as well as the rateable value; and

the occupation of government land at DB for the operation of a golf course
was a very special case. It did not mean that the Lands D would adopt the
same approach in dealing with others who encroached on government land.
The case was special in that the DB development had its own unique
development history, the developer had indeed applied for an STT with the
Government at different times but the applications were rejected for various
reasons, and the Government had intended to resolve the matter after the
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whole development had been completed. The case did not reflect the
Government’s overall policy.

108. It appeared to the Committee that the Director of Lands’ reply, that there was a
relationship of landlord and tenant between the Government and Developer A, suggested
that the developer’s encroachments on the government land was legal. Moreover, instead
of penalising the developer, the Lands D had allowed the developer to bargain the STT
rental with it. In the end, the Lands D accepted a smaller amount. The Committee asked
the Secretary for Housing, Planning and Lands whether:

- he considered Developer A’s encroachments on government land legal and the
rent of $7.23 million reasonable; and

- he agreed that the Administration was not doing its best to protect public
money.

109. The Secretary for Housing, Planning and Lands responded that:

- there was a division of duties within the Government. While a bureau
secretary had to shoulder the responsibilities for all the departments under his
purview, the secretary would not know everything about the daily operations
of these departments; and

- it was most important to have proper systems in place. Being a bureau
secretary, he was responsible for overseeing the systems. As for daily
operations, since these were very trivial, he could not look at each and every
one of them in detail and had to rely on the Director. In turn, the Director
would also have to rely on his subordinates. Officers of different ranks in a
department had different responsibilities.

110. The Committee queried why the Secretary for Housing, Planning and Lands
considered issues relating to public money trivial. The Secretary for Housing, Planning
and Lands responded that:

- he had mentioned that he would not look at trivial issues in general, but not

that public money was trivial. As the Lands D was responsible for those
issues, he would see if it had discharged its duties properly;
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as regards whether Developer A’s occupation of government land was legal,
he could not make a personal judgement as he was not a professional.
Presumably, the Lands D had discussed with the Department of Justice before
stating that a form of tenancy had been in place. He had not seen the
relevant legal advice; and

he did not know about the STT rent in 2003. The assessment of STT rent
fell within the Lands D’s daily operation. It did not have to report the
assessment to him and he did not need to ask about that.

111. In response to the Committee’s enquiry about the legal basis of the view that a
form of tenancy had been in place, the Director of Lands, in his letter of 24 January 2005,

stated that:

in considering Developer A’s application for an STT in July 2002, the Lands
D had taken legal advice on the status of the encroached land. The advice
was that the Government had acknowledged the occupation of the land by
Developer A in a series of correspondence over a number of years since
March 1983 and had indicated in writing that the encroachment would be
regularised upon issue of the Crown Lease at the completion of the whole
development when the Government would carry out a survey of the lot
boundaries. In October 1996, Developer A applied for an STT of the
encroached land. This was rejected at that time as the land was within the
proposed extended limits of the Lantau North Country Park. Developer A
reactivated his application for an STT in mid-2002, and this was approved in
July 2002;

based on the above sequence of events and course of conduct by the
Government in its dealings with Developer A regarding the encroached land
between the time when the Government became aware of the encroachment in
1982 and the issuance of a formal STT in 2002, the legal advice was that a
form of tenancy would have been created; and

since Developer A had been occupying the encroached land with the full
knowledge and acquiescence of the Government in the period (with the
intention of regularisation upon the completion of the development of DB), it
could not be said to be a trespasser. It was a tenant at will from the
Government, subject to agreement of boundaries and any other terms,
including rent or mesne profits payable for the period of its occupation prior
to issuance of the formal STT. It was on this basis that the Government was
entitled to demanding the payment of the rent or mesne profits for the period
from 1982 to mid-2002.
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Evidence obtained at the public hearing on 12 January 2005

112. Upon the Committee’s request, Sir David Akers-Jones provided written
comments on the various issues mentioned in the Audit Report in which he was involved as
the then SNT, SCNTA or CS. His written response dated 5 January 2005 is in
Appendix 49.

113. At the Committee’s public hearing on 12 January 2005, Sir David Akers-Jones
made an opening statement, the full text of which is in Appendix 50. In summary, he said
that:

- he was over 77 years old and had retired for more than 17 years. It was very
difficult for a man of his age and who had been out of Government for so long
to recall things that took place over 25 years ago. The time lapse and lack of
access to information made it very difficult to recollect details;

- his involvement in the DB matter was very limited and took place over the
short period of time between 1977 and 1982 when he was the SNT. By 1982,
the functions of the SNT and its successor, CNTA, had been taken over by the
Secretary for Lands and Works and the Lands D. Thus, many departments
had reviewed his work;

- during the period when he was the SNT, he had a very capable team of estate
surveyors and legal advisers and he relied on their expertise and assistance
when making decisions. There were well defined and established procedures
and officials within a clear chain of command with no-one acting alone. In
his experience, there were proper contemporaneous records of transactions
and he was very surprised to find that many documents had not been kept or
were now missing. Before he made any decision, there would be input from
various other departments;

- neither the Director of Audit nor the Public Accounts Committee had ever
previously made any recommendations or comments on the DB development
when he was the SNT or any time thereafter until recently, after 25 years;

- at the time when he was the SNT, there was no planning control legislation in
place in the New Territories. Also, there were few proposed developments
of the size of DB at that time. In the early 1970s, DB was a barren rocky
area without any infrastructure or development;
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the original developer, Mr Edward WONG, had a good innovative idea but it
later went into liquidation after heavily mortgaging the property to the bank.
The whole DB project was at substantial risk of not proceeding at all and
there were concerns that the mortgagee bank might take possession of the
land. Accordingly, it was important that the development be permitted to
proceed with a certain degree of flexibility. This more flexible approach was
allowed by the ExCo granting to the developer the land at DB for a holiday
resort/commercial development, as opposed to a previously restrictive
approach adopted by the ExCo to restrict the use of land merely for the
purposes of a holiday resort with limited residential and commercial use;

it was the lease conditions that specified the planning intention of the land
(there being no OZP). The MLP under the lease conditions was a
mechanism for giving control with a degree of flexibility. The lease
conditions were drafted by a senior official in the Registrar General’s
Department. The MLP provisions incorporated into the lease conditions
were clear;

given the barrenness, long distance, the lack of infrastructure and difficulty of
access to urban areas of Hong Kong in the 1970s and there being no precedent
for such an idea, it would have been difficult to assess its popularity in terms
of how many people would buy holiday homes or use the recreation facilities
or if it would have been different had a hotel been built. In addition, it
would have been hard to assess the value of a hotel development as opposed
to a holiday home development in respect of such a risky development. In
any event, the estate surveyors in those days would have made their best
valuation assessments at that time and he would have followed their advice
and legal advice when making any decisions;

he believed that DB was a resort and would remain one, with its fine
recreational golf and yacht club facilities, the access by the public to the golf
during the week, the beach fronts and restaurant cafes and landscaping in the
area. If there were no flexibility allowed by the ExCo and the MacLehose
and subsequent Administrations, the development would not have been
commercially viable and would not have been anywhere near the success it
was today; and

while he was the SNT, he had no better or worse relations with developers and
other tycoons than other senior officials then and now. He was not asked to
be a director, albeit an independent non-executive director, of the DB
developer until 2000, some 13 years after his retirement as the CS.
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114. Regarding Sir David Akers-Jones’ query as to why Audit had taken up this
subject for review only recently but not earlier, the Director of Audit explained that the
review arose from a complaint about the DB development and the Legislative Council had
also dealt with the complaint in 2002.

115. The Committee noted that according to the ExCo paper of July 1976, DB should
be developed into a holiday resort with limited residential and commercial purposes. Thus,
the residential and commercial developments should be ancillary to the holiday resort
development.  However, it turned out later that the residential and commercial
developments became primary while the resort development was only secondary. The
Committee asked Sir David why, at that time, he considered that the actual development of
DB was not out of step with the ExCo’s decision.

116. The Committee also referred to paragraph 2.17 of the Audit Report which
mentioned that, in July 1985, the PGLA of the Lands D had said that “the form this
development has taken to date, i.e. that it is very much less of a tourist resort (both for
overseas and local tourists) and more of a typical residential development”. The
Committee asked Sir David whether he was aware of such views within the Government at
that time.

117. Sir David Akers-Jones responded that:

- aresort could take many forms. The fact that there were now 15,000 people
living in DB did not preclude it from being considered a resort.  Similarly,
the hotels and high-rise buildings in Phuket, Miami, Blackpool, Brighton,
Nice, Cannes or Monte Carlo did not prevent any of these places being
considered a resort. In his opinion, the inclusion of residential and
commercial development in DB was part of the growth of a resort as it
developed,;

- as reflected in the Explanatory Statement in the DB OZP of 2003, the DB
development “is primarily a car-free environment evolved from the original
concept of a holiday resort approved in 1973. This intention [of a resort] is
still maintained by the existing and planned provision of a diversity of
recreation facilities ...... . Hence, the development of DB had conformed
with the description that it was a resort and it remained to be so. It was in

line with the ExCo’s decision of 1976; and
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- In 1985, he had retreated from the scene into being the SCNTA. He was not
present at those meetings when the PGLA’s views were raised. However, he
was aware of the general way the DB development was proceeding, including
high-rise buildings taking the place of low-rise buildings. He would also
have been aware of the comments like those raised by the PGLA.

118. The Committee pointed out that at present the public could only play at the DB
golf course during non-holidays. There was no resort accommodation or hotel but only
residential development at DB. The Committee asked why he still considered that the
original resort concept had not been changed.

119. Sir David Akers-Jones stated that:

- he still considered the DB development a resort although it had changed
somewhat from the early concept. The hotel GFA was allowed to be reduced
because reasonable men would not insist upon a developer building a vast
number of hotel rooms if nobody was going to occupy them. Having
decided that the amount of hotel accommodation needed at that time was
much less, it was reasonable to switch the spare GFA to housing
accommodation. Although the balance of residential, commercial and hotel
development had been switched flexibly, the total GFA had remained constant
in many years; and

- members of the public could go to DB and use the recreational facilities there,
including the beach. They could not use the club because it was a
membership club. As for the other facilities, some were private for the
residents of DB and some were open to the public. In fact, the developer,
instead of providing a pubic golf course, had imported 300,000 cubic metres
of sand from China to fill up the once muddy foreshore, turning it into a beach
which was 700 metres long, backed by a promenade and trees.

120. Regarding the discussion by the DPC in 1985 about the need to report the change
in the concept of the DB development to the ExCo, the Committee asked why Sir David, as
the then CS, decided that there was no need to do so (paragraph 2.21 of the Audit Report
referred). The Committee also asked whether the decision was made upon the developer’s
request and whether he had tried to circumvent the ExCo for some reasons.
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121. Sir David Akers-Jones responded that:

the background of the issue was that, in 1985, the Joint Declaration had just
been approved by the British Parliament. The Governor and the ExCo were
very occupied. The Governor was beginning a long period of shuttling
between Beijing and London. As the CS, he had to shoulder additional
administrative responsibilities. Hence, they were under great pressure;

notwithstanding the above, the main reason for not going back to the ExCo
was that the resort development had continued and the development up to that
time did not represent a major change in principle; and

he had not wanted to circumvent the ExCo and he had not received any
request from the developer. It was a matter of whether the ExCo should be
bothered with decisions that could be properly made by the SNT, who was
authorised by the lease conditions to make those decisions. If the ExCo had
wanted the decision to be referred back to it, it would have said so. The
Secretary for Lands and Works had said that, in his view, it was not necessary
to refer to the ExCo and he agreed with him.

122. The Committee asked about the details of the Secretary for Lands and Works’
view and whether, with hindsight, Sir David considered that the matter should have been
reported back to the ExCo.

123. Sir David Akers-Jones stated that:

on the question of whether the matter should be reported back to the ExCo,
Mr Todd, the Secretary for Lands and Works had minuted to him, then CS.
It was stated in the file minute (in Appendix 51) that “The question arises
whether, in view of the initial ExCo approval in 1976 and the potentially
controversial changes now contemplated, ExCo approval need be sought at
this stage. | would think probably not but would be grateful for your
advice.”; and

Mr Todd was a very reliable person. He acted upon Mr Todd’s
recommendation.
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124, The Committee questioned why, as the CS, Sir David had simply acted upon his
subordinate’s advice. Sir David Akers-Jones stated that Mr Todd, the Secretary for Lands
and Works, was an immediate subordinate, not a junior one. Mr Todd was virtually on the
same level as he himself as far as seniority was concerned. Mr Todd was a man on whose
judgement he could rely.

125. According to Sir David Akers-Jones’ written response, in 1977, when
Mr WONG'’s business went into liquidation and the development was in the hands of the
mortgagee bank, another developer took over the development with the encouragement of
the Hong Kong Government. It appeared to the Committee that if the DB project was
taken over by the mortgagee bank, it would not leave the land idle and might look for
another developer. The Committee asked why the Government intervened in commercial
operation at that time and did not allow the mortgagee bank, which was a bank tied to the
former Soviet Union, to take over the development, and why no tendering exercise was held.
The Committee asked whether these were due to political considerations.

126. Sir David Akers-Jones responded that:

- there should be no other company which wanted to take over a development
at the then remote Lantau Island. The new developer was a company owned
by Mr CHA Chi Ming, who was well known to the Administration. He was
a prominent person and had made a great contribution to Hong Kong. The
trust that the Administration put in him then had been amply rewarded; and

- as the original developer had gone into liquidation, the development was in
the hands of the Official Receiver. The then Governor-in-Council had to
make the decision about what to do with the development. The Official
Receiver advised that this was the best solution and the Governor-in-Council
made a decision in the best interests of Hong Kong.

127. The Committee then turned to the SCNTA’s approval of MLP 5.0 in February
1982 which removed the requirement for the provision of the public golf course. In his
written response, Sir David Akers-Jones gave a detailed description of the administrative
procedures for dealing with changes to MLPs. It was stated that the views of all
departments were taken into account in approving MLPs for the New Territories, and
“l [the SNT] would not have approved a MLP or changes to a MLP or any land transaction
that had to be dealt with by me without a full discussion with the PGLA. If the PGLA/NT
thought a premium or other conditions of approval were justified, he would have recorded it
and action would have been taken.”
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128. According to the above description, there should be records of the discussions
about the deletion of the public golf course and the approval of MLP 5.0 at that time.
However, the Committee was informed by the Lands D that there were no records of any
inter-departmental discussions on the deletion of the golf course prior to the approval of
MLP 5.0 in February 1982. There were also no documents showing why the then
Commissioner for Recreation and Culture welcomed the proposal that other recreational
facilities would be provided in place of the public golf course. The Committee therefore
asked:

- why there were no such records; and

- whether there had indeed been inter-departmental discussions relating to the
public golf course and MLP 5.0 at that time.

129. Sir David Akers-Jones stated that:
- he was also surprised that many documents were now missing; and

- the question of whether there should be a public golf course was first raised in
1977 when the developer proposed a list of recreational activities to replace it.
The decision to delete the golf course was certainly not a sudden one made by
him alone. The discussion about the golf course had been going on for a
number of years since the developer first raised it and both the pros and cons
had been considered. Thus, there was the statement that the R&CD was in
favour of the deletion and the substitution by other recreational facilities.
There was also the objection raised by the Highways Department
representative, but that was a lone voice. The others fell in with the R&CD
and so did he.

130. The Director of Lands supplemented that:

- the Lands D informed the Committee in the letter of 8 January 2005 that there
were no documents showing why the then R&CD welcomed the proposal.
In fact, there was a document stating that the Commissioner for Recreation
and Culture welcomed the proposal that other recreational facilities would be
provided in place of the public golf course. But the document did not
explain why he welcomed the proposal; and
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- the Lands D had tried its best to look for the records of inter-departmental
discussions relating to the deletion of the golf course prior to the approval of
MLP 5.0 and no records were found. But the failure to find the records did
not mean that there were no such discussions before the decision was made.

131. The Committee noted that Sir David Akers-Jones had stressed that he had all
along relied on professional advice when making decisions. However, according to
paragraphs 3.5 to 3.7 of the Audit Report, the PGLA had said that the public golf course
was one of the main reasons for the Government to have approved the land grant and such a
requirement was particularly referred to in a special lease condition. Despite the PGLA’s
comments, the SCNTA approved the deletion of the public golf course. The Committee
asked Sir David why he went against the PGLA’s advice and whether that was because of
his personal preference.

132. Sir David Akers-Jones responded that:

- the PGLA had raised a valid point and it was his duty to raise it. But there
had been a consensus in the Government that it would be better to have other
recreational facilities than the public golf course; and

- the ExCo had not requested that changes to the lease conditions be reported
back to it. Instead, he was authorised to make changes and there were
systems and procedure in place as to how he would make changes, not
autocratically, but in consultation with the officers of the department and
those outside the department.  That was what he did.

133. On the question of land premium on approval of changes made in MLP 4.0 in
1977, the Committee noted Sir David Akers-Jones’ written response that whether or not
premium was payable would have been given full consideration not by one official acting
on his own but together with his colleagues and superiors. It seemed that no premium
was charged after this proper consideration, no doubt taking into account the drastic slump
in the property market.

134. The Committee asked whether there were records showing that it was a collective
decision that no premium was necessary and that the main reason was the drastic slump in
the property market.
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135. Sir David Akers-Jones responded that:

- he would not have been involved in deciding about premium. Valuation for
premium was the job of a professional team of estate surveyors headed by the
PGLA. While there were few MLPs processed at that time, the question of
premium on a change of MLP was always actively considered. The estate
surveyors would have considered the question of premium very seriously
before making the decision that this particular modification at that time did
not attract a premium; and

- he did not think that there were records of the discussions among the estate
surveyors. Both the Secretary and the Director had not been able to produce
them.

136. In response to the Committee’s enquiry as to whether there was a drastic slump in
the property market in the period around 1977, the Director of Audit, in his letter of
10 January 2005, in Appendix 52, advised that according to the “Estimates of Revenue and
Expenditure for the year ending 31st March 1979”, it was mentioned that there was an
economic recession in 1975-76 and continuing recovery during 1976-77.

137. The Committee referred to paragraph 5.15 of the Audit Report which mentioned
that Developer A had said that the extension of the area for the fourth and fifth holes of the
DB golf course had been agreed to at prior meetings with the SNT. According to Sir
David Akers-Jones’ written response, the developer might have been referring to meetings
with the headquarters staff of the New Territories Administration which might not have
involved meetings with him.  The Committee asked Sir David:

- whether, according to his recollection, the developer had really discussed the
matter with him and, if so, why he had not instructed his subordinates to
consider charging a premium for the government land occupied by the
developer; and

- why the officials concerned had omitted the question of premium until recently.

138. Sir David Akers-Jones responded that:
- the developer might have talked to him. As the land concerned was a very

rough hillside area, one did not know where the boundaries were and it was
very easy to go outside the boundaries;
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- the question of premium was entirely a matter for the PGLA and his staff. It
seemed that the decision taken at the time was that the problem of
encroachment could be sorted out when there were proper boundaries. The
encroachment problem had been sorted out subsequently by the granting of an
STT and the developer had paid a substantial penalty for having encroached
on the land. Thus, the officials had discharged their duty; and

- he had a clear recollection of the officials concerned at that time. Their
approach to work was not casual and their integrity was not in question.
They would have certainly done a professional job on such a small question
of encroachment on a rough area.

139. It was mentioned in Sir David Akers-Jones’” written response that he was invited
to become a non-executive director of The Mingly Corporation Limited (Mingly) in 2000,
13 years after his retirement as the CS. The Committee asked Sir David whether, given
that the development of DB was still in progress today, his acceptance of the invitation from
Mingly, an associate of Developer A, to be its director would give rise to concerns that he
had made decisions alone in dealing with Developer A in order to pave the way for his
post-retirement life.

140. Sir David Akers-Jones said that Mingly had nothing to do with Hong Kong
Resort Company, i.e. Developer A. It was an entirely separate company engaging in
financial investment.

141. The Committee asked the Secretary for Housing, Planning and Lands, after
hearing Sir David Akers-Jones’ reasons for deciding that the developments in DB needed
not be reported back to the ExCo, whether he still maintained his earlier view that the case
should have been brought back to the ExCo.

142. The Secretary for Housing, Planning and Lands responded that the critical
consideration was whether there had been change to the original resort concept.  Sir David
had explained that the resort concept had been maintained. If this was agreed, it was not
necessary to report to the ExCo. However, he held a different opinion. After hearing Sir
David’s explanation, he still maintained the view that the original concept of the DB
development had changed and such change should have been brought back to the ExCo.
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143.

Conclusions and recommendations The Committee:

Change in concept of the Discovery Bay development

- acknowledges that the development of the Discovery Bay (DB) began in the
1970s and 1980s and took place against the particular background that existed
at those times;

- expresses alarm and strong resentment that:

(@)

(b)

the lease conditions of the DB site failed to specify the requirements for
achieving the development concept; and

the original resort concept of the DB development, as reflected in the
Governor-in-Council’s decision of 6 July 1976, had changed from a
holiday resort and residential/commercial development to that of a
first-home community, and the Administration had failed to obtain the
Executive Council (ExCo)’s endorsement of that change;

- acknowledges that the Secretary for Housing, Planning and Lands:

(@)

(b)

considers that there had been change to the original resort concept of the
DB development and such change should have been brought back to the
ExCo for endorsement; and

has undertaken to seek the ExCo’s endorsement of the development
concept of DB;

- urges the Secretary for Housing, Planning and Lands to expeditiously seek the
ExCo’s endorsement of the change of concept;

- notes that the Director of Lands will implement the audit recommendations
mentioned in paragraph 2.25 of the Director of Audit’s Report (the Audit
Report);

Provision of facilities in the Discovery Bay development

- expresses astonishment and serious dismay that:

(@)

the approval of Master Layout Plan (MLP) 5.0 had in effect deleted the
requirement to provide a public golf course, notwithstanding its
specification in the lease conditions; and
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(b)

the Lands Department (Lands D) had failed to assess the implications,
financial or otherwise, of the deletion of the facilities in the DB
development;

- notes that the Director of Lands will implement the audit recommendation
mentioned in paragraph 3.21 of the Audit Report;

Changes in Master Layout Plans and premium implications

- expresses astonishment and finds it inexcusable that the Lands D failed to:

(@)

(b)

(©)

maintain a record of the public recreational facilities actually provided in
the DB development;

verify the specific as-built facilities in the DB development with those
agreed with the developer to ensure that they had in fact been built; and

document the reasons for not assessing and/or charging premium for the
changes in those MLPs;

- condemns the then land authorities for having failed to assess whether
premium should be charged for the changes made in the MLPs after the land
grant and prior to 7 June 1994 (including the deletion of the public golf course
in MLP 5.0 and the cable car system in MLP 5.1);

- notes that the Director of Lands has implemented the audit recommendations
mentioned in paragraph 4.23 of the Audit Report;

Site boundaries of Discovery Bay and Yi Long Wan developments

- expresses grave dismay that:

(@)

(b)

(©)

despite a lapse of 28 years after the land grant of the DB site, the
Lands D had not yet set out the boundaries of the site;

some 41,200 square metres of government land adjoining the DB site
had been occupied without authorisation for over 20 years, but the Lands
D did not take timely actions to rectify the encroachments;

although certain buildings of the Yi Long Wan development were found

outside the boundaries of the land grant, the Lands D had not taken any
follow-up action to resolve the encroachment problem;

- 200 -



Grant of land at Discovery Bay and Yi Long Wan

(d) there was a lack of co-ordination between the then District Office/lslands
and the then Registrar General’s Department, before the latter gave its
pre-sale consent of the Yi Long Wan development; and

(e) without seeking legal advice, the Certificate of Compliance for the Yi
Long Wan site had been issued before rectification of the site boundary
problem;

- notes that the Director of Lands will implement the audit recommendations
mentioned in paragraphs 5.12, 5.34 and 5.49 of the Audit Report; and

Follow-up actions
- wishes to be kept informed of the progress in:
(a) seeking the ExCo’s endorsement of the development concept of DB; and

(b) implementing the various recommendations made by the Audit
Commission and other improvement measures.
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APPENDIX 1

RULES OF PROCEDURE OF
THE LEGISLATIVE COUNCIL OF
THE HONG KONG SPECIAL ADMINISTRATIVE REGION

72. Public Accounts Committee

(1) There shall be a standing committee, to be called the Public Accounts
Committee, to consider reports of the Director of Audit —

(@) on the accounts of the Government;

(b) on such other accounts required to be laid before the Council as
the committee may think fit; and

(c) on any matter incidental to the performance of his duties or the
exercise of his powers as the committee may think fit.

(2) The committee shall also consider any report of the Director of Audit
laid on the Table of the Council which deals with examinations (value for money
audit) carried out by the Director relating to the economy, efficiency and
effectiveness of any Government department or public body or any organization to
which his functions as Director of Audit extend by virtue of any Ordinance or which
receives public moneys by way of subvention.

3) The committee shall consist of a chairman, deputy chairman and
5 members who shall be Members appointed by the President in accordance with
an election procedure determined by the House Committee. In the event of the
temporary absence of the chairman and deputy chairman, the committee may elect
a chairman to act during such absence. The chairman and 2 other members shall
constitute a quorum.

4) A report mentioned in subrules (1) and (2) shall be deemed to have
been referred by the Council to the committee when it is laid on the Table of the
Council.

(5) Unless the chairman otherwise orders, members of the press and of
the public shall be admitted as spectators at meetings of the committee attended
by any person invited by the committee under subrule (8).

(6) The committee shall meet at the time and the place determined by the
chairman. Written notice of every meeting shall be given to the members and to
any person invited to attend a meeting at least 5 clear days before the day of the
meeting but shorter notice may be given in any case where the chairman so
directs.
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(7) All matters before the committee shall be decided by a majority of the
members voting. Neither the chairman nor any other member presiding shall vote,
unless the votes of the other members are equally divided, in which case he shall
have a casting vote.

(8) The chairman or the committee may invite any public officer, or, in the
case of a report on the accounts of or relating to a non-government body or
organization, any member or employee of that body or organization, to give
information or any explanation or to produce any records or documents which the
committee may require in the performance of its duties; and the committee may
also invite any other person to assist the committee in relation to any such
information, explanation, records or documents.

(9) The committee shall make their report upon the report of the Director
of Audit on the accounts of the Government within 3 months (or such longer period
as may be determined under section 12 of the Audit Ordinance (Cap. 122)) of the
date on which the Director’s report is laid on the Table of the Council.

(10) The committee shall make their report upon the report of the Director
of Audit mentioned in subrule (2) within 3 months (or such longer period as may be
determined by the Council) of the date on which the Director’s report is laid on the
Table of the Council.

(11) Subject to these Rules of Procedure, the practice and procedure of the
committee shall be determined by the committee.
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APPENDIX 2

Paper presented to the Provisional Legislative Council
by the Chairman of the Public Accounts Committee
at the meeting on 11 February 1998 on
Scope of Government Audit in the
Hong Kong Special Administrative Region -
‘Value for Money Audits’

SCOPE OF WORK

1. The Director of Audit may carry out examinations into the economy,
efficiency and effectiveness with which any bureau, department, agency, other
public body, public office, or audited organisation has discharged its functions.

2. The term “audited organisation” shall include -

(1) any person, body corporate or other body whose accounts the
Director of Audit is empowered under any Ordinance to audit;

(i)  any organisation which receives more than half its income from
public moneys (this should not preclude the Director from carrying
out similar examinations in any organisation which receives less
than half its income from public moneys by virtue of an agreement
made as a condition of subvention); and

(i)  any organisation the accounts and records of which the Director is
authorised in writing by the Chief Executive to audit in the public
interest under section 15 of the Audit Ordinance (Cap. 122).

3. This definition of scope of work shall not be construed as entitling the
Director of Audit to question the merits of the policy objectives of any bureau,
department, agency, other public body, public office, or audited organisation in
respect of which an examination is being carried out or, subject to the following
Guidelines, the methods by which such policy objectives have been sought, but he
may question the economy, efficiency and effectiveness of the means used to
achieve them.



GUIDELINES

4. The Director of Audit should have great freedom in presenting his reports
to the Legislative Council. He may draw attention to any circumstance which
comes to his knowledge in the course of audit, and point out its financial
implications. Subject to these Guidelines, he will not comment on policy decisions
of the Executive Council and the Legislative Council, save from the point of view of
their effect on the public purse.

5. In the event that the Director of Audit, during the course of carrying out an
examination into the implementation of policy objectives, reasonably believes that
at the time policy objectives were set and decisions made there may have been a
lack of sufficient, relevant and reliable financial and other data available upon which
to set such policy objectives or to make such decisions, and that critical underlying
assumptions may not have been made explicit, he may carry out an investigation
as to whether that belief is well founded. If it appears to be so, he should bring the
matter to the attention of the Legislative Council with a view to further inquiry by the
Public Accounts Committee. As such an investigation may involve consideration
of the methods by which policy objectives have been sought, the Director should, in
his report to the Legislative Council on the matter in question, not make any
judgement on the issue, but rather present facts upon which the Public Accounts
Committee may make inquiry.

6. The Director of Audit may also -

0] consider as to whether policy objectives have been determined,
and policy decisions taken, with appropriate authority;

(i)  consider whether there are satisfactory arrangements for
considering alternative options in the implementation of policy,
including the identification, selection and evaluation of such
options;

(i)  consider as to whether established policy aims and objectives have
been clearly set out; whether subsequent decisions on the
implementation of policy are consistent with the approved aims and
objectives, and have been taken with proper authority at the
appropriate level; and whether the resultant instructions to staff
accord with the approved policy aims and decisions and are clearly
understood by those concerned;



(iv)  consider as to whether there is conflict or potential conflict between
different policy aims or objectives, or between the means chosen to
implement them;

(v) consider how far, and how effectively, policy aims and objectives
have been translated into operational targets and measures of
performance and whether the costs of alternative levels of service
and other relevant factors have been considered, and are reviewed
as costs change; and

(vi) be entitled to exercise the powers given to him under section 9 of
the Audit Ordinance (Cap. 122).

PROCEDURES

7. The Director of Audit shall report his findings on value for money audits in
the Legislative Council twice each year. The first report shall be submitted to the
President of the Legislative Council within seven months of the end of the financial
year, or such longer period as the Chief Executive may determine. Within one
month, or such longer period as the President may determine, copies shall be laid
before the Legislative Council. The second report shall be submitted to the
President of the Legislative Council by the 7th of April each year, or such date as
the Chief Executive may determine. By the 30th April, or such date as the
President may determine, copies shall be laid before the Legislative Council.

8. The Director’s report shall be referred to the Public Accounts Committee
for consideration when it is laid on the table of the Legislative Council. The Public
Accounts Committee shall follow the rules governing the procedures of the
Legislative Council in considering the Director’s reports.

9. A Government minute commenting on the action Government proposes to
take in respect of the Public Accounts Committee’s report shall be laid on the table
of the Legislative Council within three months of the laying of the report of the
Committee to which it relates.

10. In this paper, reference to the Legislative Council shall, during the
existence of the Provisional Legislative Council, be construed as the Provisional
Legislative Council.
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26 November 2004

Dr Hon Philip Wong Yu-hong, GBS
Chairman

Public Accounts Committee
Legislative Council

Legislative Council Building

8 Jackson Road

Central

Hong Kong

Dear Dr Wong

Progress report on matters outstanding in
Public Accounts Committee Report No. 40
on
“Subvention for staff emoluments
of The Legislative Council Commission™

I wish to report on the progress in relation to the Public Accounts
Committee’s recommendations in Chapter 2 of its Report No. 40 regarding Chapter 5
of the Director of Audit’s Report No. 40 on “Subvention for staff emoluments of The
Legislative Council Commission”.

Review of funding arrangements for The Legislative Council Commission (L.CC)
In its response made in the Legislative Council on 15 October 2003,
LCC stated that as its funding arrangements with the Administration had been

formulated nine years ago when LCC was first established, it was opportune 1o have
an overall review.

R



The Exchange of Letters (EoL) between the Administration and LCC,
which sets out the general principles and guidelines governing the administrative
arrangements for LCC and its working relationship with the Administration, as well as
the existing funding arrangements for LCC, has been reviewed. It has becn amended
to reflect the updated funding arrangements since the last revision in 1997, such as the
replacement of the baseline approach for funding by the Operating Expenditure

Envelope approach. The revised Eol. was signed by LCC and the Administration in
November 2004,

Yours sincerely

S -

(Rici(y C C Fung)
Secretary General

c.c. Chief Sccretary for Admimstration (Attn: Ms Chang King-yiu)
Secretary for Financial Services and the Treasury (Attn: Ms Ehizabeth Tse)
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APPENDIX 4

Witnesses who appeared before the Committee
(in order of appearance)

Mrs Pamela TAN KAM Mi-wah, JP
Mr Isaac CHOW, JP
Mr Patrick LI, JP

Mr TSE Man-shing

Mrs Alice LAU MAK Yee-ming, JP

Mrs Deborah MA LAU Siu-mi

Hon Michael SUEN Ming-yeung, GBS, JP

Miss Diane WONG

Mr Patrick LAU Lai-chiu, JP

Mr Graham Ross

Mr LAU Chi-ming

Prof Hon Arthur LI Kwok-cheung, GBS, JP

Mrs Fanny LAW, GBS, JP

Mrs Cherry TSE, JP

Prof Felice Lieh MAK, MD, CBE, JP
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Director of Home Affairs
Deputy Director of Home Affairs (2)
Assistant Director of Home Affairs (2)

Assistant Director of Home Affairs
(Administration)

Commissioner of Inland Revenue

Chief Assessor, Inland Revenue
Department

Secretary for Housing, Planning and
Lands

Principal Assistant Secretary for Housing,
Planning and Lands (Planning and
Lands) 1

Director of Lands

Assistant Director (Hong Kong),
Lands Department

District Lands Officer/Islands,
Lands Department

Secretary for Education and Manpower

Permanent Secretary for Education and
Manpower

Deputy Secretary for Education and
Manpower (2)

Chairman, English Schools Foundation



Mr John Bohan Acting Secretary and Chief Executive,
English Schools Foundation

Mrs Gloria NG WONG Yee-man, JP Parents Representative,
English Schools Foundation

Mr AU YEUNG Ping-kwong, JP Deputy Director of Lands/Survey and
Mapping, Lands Department

Dr Sarah Rigby Chairwoman of Joint Council of Parent
Teacher Associations, English Schools
Foundation

Mr Alex CHIU Parents Representative,

English Schools Foundation

Hon Frederick MA Si-hang, JP Secretary for Financial Services and the
Treasury

Ms Bernadette LINN Principal Assistant Secretary for
Financial Services and the Treasury
(Treasury)

Hon Sir David Akers-Jones, GBM, JP Former Chief Secretary
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APPENDIX 5

Introductory Remarks by
Chairman of the Public Accounts Committee,
Dr Hon Philip WONG Yu-hong, GBS,
at the First Public Hearing of the Committee
on Wednesday, 8 December 2004

Good morning, ladies and gentlemen. Welcome to the Public
Accounts Committee’s first public hearing relating to Report No. 43 of the
Director of Audit on the results of value for money audits, which was tabled in
the Legislative Council on 24 November 2004.

The Public Accounts Committee is a standing committee of the
Legislative Council. It plays the role of a watchdog over public expenditure
through consideration of the reports of the Director of Audit laid before the
Council on the Government’s accounts and the results of value for money
audits of the Government and those organisations which receive funding
from the Government. The consideration by the Committee of the Director’'s
reports involves gathering evidence relevant to the facts contained in the
Director’s reports, so that the Committee may draw conclusions and make
recommendations in a constructive spirit and forward-looking manner. 1 also
wish to stress that the objective of the whole exercise is such that the lessons
learned from past experience and our comments on the performance of the
public officers concerned will enable the Government to improve its control
over the expenditure of public funds, with due regard to economy, efficiency
and effectiveness.

The consideration of the Director’s reports follows an established
process of public hearings where necessary, internal deliberations and
publication of the Committee’s report. The Committee has an established
procedure for ensuring that the parties concerned have a reasonable
opportunity to be heard. After the Committee is satisfied that it has
ascertained the relevant facts, it will proceed to form its views on those facts,
followed by a process of formulating its conclusions and recommendations to
be included in its report. In accordance with Rule 72 of the Rules of
Procedure of the Legislative Council, the Committee is required to make its
report on the Director’s report to the Legislative Council within three months
of the date at which the Director’s report is laid on the Table of the Council.
Before then, we will not, as a committee or individually, be making any public
comment on our conclusions.
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Following a preliminary study of the Director of Audit’'s Report No. 43,
the Committee has decided, in respect of five chapters in the Report, to invite
the relevant public officers and parties concerned to appear before the
Committee and answer our questions. We have, apart from this morning’s
hearing, also set aside the morning of 10 December for the public hearings.

Finally, | would like to draw your attention to the fact that my
colleagues, Hon TAM Heung-man, Hon Andrew CHENG and Hon LAU
Kong-wah have declared interest in respect of Chapter 1 of Report No. 43
which concerns “Control and monitoring of District Council expenses and
related activities”. The issues examined in this chapter include tax
deduction on 50% of the honorarium for District Council Members and the
allowance and grant for District Council Members. Hon TAM Heung-man
and Hon Andrew CHENG have declared that they are serving District Council
Members. Hon LAU Kong-wah has declared that he was a former District
Council Member. The Committee considers that it is proper for these three
Members to make the declaration.

To avoid any conflict of interest on the part of the three Members
and in order that the impartiality and integrity of the Committee may be
maintained, the Committee has agreed that they do not take part in the
examination of this chapter. They will not participate in the public hearing,
nor in the discussion and compilation of the Committee’s report on this
chapter. Neither will they make any public comment on the issues relating
to this chapter.

| now declare the Committee to be in session.
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APPENDIX 7

EERRANER OFRCE OF THE
COMMIBSIONE INLAND REVE
LL L LA ail BE nsww?;surma, 26F., NUE
1) BE & GLOUCESTER ROAD, WAN CHAJ,
HONG XKONG.
& & Tal. No: 2877 0113
MMM Faxtine No.; 2877 1082
Our Ref: HQ188/17C Px. 14
Your Ref: CB(3VPAC/RA3
Clerk to the Public Accounts Commities
Legisiative Council Building
8 Jackson Road, Central
Hong Kong
(Atin: Mr Colin CHLH)
28 December 2004
Dear Mr Chus,

Repaort No. 43 of the Director of Audit
Chapter 1 : Coatrol and moslioring of District Councll expenses
and related sctivities

I refer to your letter of 22 Decemnber 2004.

Subgsequent to the Public Accounts Committee [PAC] meeting on
8 December 2004, the Injand Revenue Department [IRD) has contacted the Home Affairs
Department [HAD] regarding whether there will be any change to the remuncration package
to Distriet Council Chatrmen and Members as well as the control and monitoring measures to
be cxercised over the reimburzable and non-reimbursable expenses.

Subject to the response of the HAD and the comments from the PAC , the IRD
will proceed to implement the removal of the said administrative measure. [In any event, the
RD will, through the HAD, adviga the Diatriet Council Chairmen and Members to keep
documentary evidence of expemses ingurred forr 1 April 2005 i support of theoir tax
deduction claims for the 2005-06 final and subsequent years of assessment.

Yours sincerely,

Ve Fron
(Mrs LAU MAK Yee-ming, Alice)
Ciommigsioner of Inland Revenue

cc Director of Home Affairs
Director of Audit
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H Affalrs Department
RHBHEBRE 29025 5000 Fors, Souti Cont
EWWATESE T 130 Harnasay Road
B G N B E 4 . Hong Kong

AR Our Rel, HAD/GA/CON/1/13]

SEAREY  Your Ref,

KL Tel: 28351378

ME Fax 25737139

31 December 2004
Public Accounts Committee
Legislative Couneil
Legislative Council Building
8 Jackson Road
Central
Hong Kong
(Attn: Mr Colin CHUI)

Dear My Chui,

The Director of Audit’s Report on the
results of value lfor money audits (Report No. 43)

Chapter 1: Control and monitoring of District Council
expenses and related activities

Thank you for your letter dated 21 December 2004,

In response to the Audit findings in paragraph 3.7 of the Audit Report, we have
conducted a thorough examination on the 354 cases of non-compliance with the Home
Affairs Department (HAD) Guidelines on the reimbursement of the Operating Expenses
Allowance (OEA) and the Information Technology and Cther Support Grant {ITOSG) to
District Council {DC) Members. A table shortlisting the follow-up/remedial actions to be
taken has subsequently been drawn up in the Appendix. We will take the matter forward
and request the DC members concerned to provide supplementary information in support of
their claims and to recover the overpayment of allowance and grant, etc. as soon as possible.
We aim to complete all follow-up action by March 2003,
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As Tegards the implementation of the Audit recommendations in various parts of

the Audit Report, the follow-up actions taken are summarized below —

Allowance and Grant for DC Members (Para 3.18)

{a)

(b)

(c)

In early December 2004, we appealed to all DC members for full compliance with
the HAD guidelines in claiming reimbursement of QEA and ITOSG. In
mid-December 2004, we also held a special briefing with all DC Chairmen and
Vice-Chairmen to explain to them the major areas of non-compliance and the
imminent introduction of additional contro! measures to step up the monitoring
system.

At the distnct level, we have reminded all staff to process the reimbursement of
OEA and ITOSG with meticulous care and ensure strict adherence to the HAD
guidelines.

We are now n the process of reviewing our guidelines bascd on the audit
recommendations in paragraph 3.18(bj of the Audit Report and will hold
consultation with DC members in January 2005 to seek their comments on
proposed revision of the guidelines.

Use of DC Funds for Minor Environmental Improvement Projects (Para 4.21)

(a)

(b)

We have requested/reminded all Districts to -

(1) draw up/update the list of Minor Environmental Improvement (MEI)
projects for which they have maintenance responsibility; and

(11) comply with the relevant HAD guidelines and government circulars in
implementing MEI projects,

We have awarded term contracts for, amongst others, grass cutting in three districts

in the New Territories. We plan to expand the term contract system to cover the
remaining districts in April 2005,
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(<)

We are now in the process of reviewing the following arrangements and will revise
the relevant guidelines where necessary ~

{i) the need te conduct annual checks for projects requiring maintenance to a
high standard; and

(1) the granting of cash assistance to rural commitiees to undertake
grass-cutting jobs.

Submission of Annual District Plans (Para 5.14)

We have drawn up 4 set of standard procedures for monitoring the submission of annual

district plans (ADPs) by core departments.  All Districts have been requested to adhere to
the standard procedures with effect from 1 January 2005.

DC Homepages {Para.6.19)

(a)

(b)

(c)

We have advised the DCs to follow the Government Homepages Guidelines,
stressing that they largely reflect the industry's best practices for homcepage
design, maintenance and content management.

We would assist DCs in drawing up short and long term improvement plang for
their respective DC Homepages having regard lo the current level of compliance
with the relevant audit recommendations, individual district needs and
characteristics.

As regards the use of DC funds for developing additional DC homepages, we
have reviewed the issue and revised the existing arrangement so that DC funds
can be used for one-off development and/or annual enhancement/maintenance of
these homepages on a project-by-project basis.

= ’ZM/@nﬁ’L‘
(TSE Man-shing'?/
for Director of Home Affairs

c.c. D of Audit

CIR
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(A)

Appendix

Cases of Non-compliance with HAD Guidelines on the Reimbursement of the
Operating Expenses Allowance (OEA) and the Information Techuology and Other
Support Grant (ITOSG) to District Council (DC) Members

: Employment of assistants

Area of Non-compliance

Follow-up Action or
Reason for Not Taking Follow-up Action

()

(i1)

Non-submission of employment
cotitracts [5 cases)

Non-submission of written
statements confirming that the

assistants are not DC members’
relatives [20 casas]

*  We will request members concerned to
submit certified copies of the relevant
employment contracts, or declarations
if they are wunable to provide the
employment contracts,

¢  We will request members concerned to
submit written statcments confirming
that the assistants they employed are
not their relatives.

Monthly salaries paid to assistants
different from those specified in the
employment contracts [3 cases)

(iii)

Assistants’ salary receipts without
identity card numbers [30 cases]

*  We will request members concerned to
submit written statements confirming
the change in salary.

We will specify this requirement in the
revised guidelines to DC members and
ensure strict compliance with it.

(B)

: Office accommodation

Area of Non-compliance

Follow-up Action or
Reason for Not Taking Follow-up Action

()

Rental/management fee receipts
without owner’s name, identity card
number or sighature {19 cases)

(i)

revised guidelines to DC members and
ensure strict compliance with at,

Non-submission of agreements on
jJoint offices [2 casesj

o We will request members concemed to
submit agreements on joint offices.
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(C): Claims for non-reimbursable items

Area of Non-compliance Follow-up Action or
Reason for Not Taking Follow-up Action

{i)  Publcity items containing Name Cards containing photographs
information other than those allowed We have all along been considering
in the HAD Guidelines [63 cases] name cards as printed items, which
are allowed to contain photographs,
No follow-up action is required for
these claims.

Publicity items containing photographs
®  When we revised the HAD Guidelines
on | June 2002, the eligibility criteria
for reimbursing publicity items were
relaxed such that information
essential for discharging members’
DC  duties became  acceptable.
Apgainst this background, we consider
that  publicity jtems containing
photographs arc reimbursable. No
follow-up action is required for claims
for publicity items containing
photographs that were purchased on
or after 1 June 2002.

Other publicity items

® W will request members concerned
to refund the relevant amount to the
{overnment.

(i) IDD, roaming, international calls

* We will request members concemed
charges and expenses for telephone to refund the relevant amount to the
lines not made known to the public Government.

[38 cases|
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battery, rental of photocopier and
surcharge for late payment
[44 cases]

(iti) Non-publicity materials, purchase of Purchase of battery

*

We consider it reasonable for DC
members to claim reimbursement of
batteries, which are used to supporl
the functioning of various
equipments. No follow-up action is
considered necessary.

Other items
*  We will request members concemned
to refund the relevant amount to the
Governiment.

(iv) Reimbursable itemns introduced with
cffect from 1 June 2002 but paid
before 1 June 2002 [2 cases]

*  We will request members concerned
to refund the relevant amount to the
Government,

(D): Improper reimbursement

Area of Non-compliance

WP

Follow-up Action or
Reason for Not Taking Follow-up Action

(i) Claims without proper réceipts
{11 cases]

* We will request members concemed
to  submit certified supporting
documents, or declarations if they
cannot  provide  the  required
documents,

(ii) Double payment [3 cases]

P We will request members concerned
to refund the relevant amount to the

(iii}) Rebate, subsidy, compensation and
refund not refunded to the
Government |3 cases)

Government.

(iv) Employee insurance for two staff
but only one assistant was registered
with the DC secretariat [1 case]
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Expenses on rental of ward offices
not reimbursed according to tenancy
agreements [] case]

(v)

We will request members concerned
to refund the relevant amount to the
Government,

(E): Purchase of equipment and furniture

Area of Non-compliance

Follow-up Action or
Reason for Not Taking Follow-up Action

(i)  Non-submission of photographs of
equipment and furniture

[29 DC members)

It is specified in the HAD Guidelines
that “the DC secrctariats shouid
request [DC members to produce
photographs of the items procurcd as
far as practicable when they submit
claims for reimbursement”.

As this 1s only advisory, members
who did not submit photographs of
equipment and furniture should not be
regarded as having violated the HAD
guidelines. Therefore, no follow-up
action is required.

We will remind members ta submit
photographs as far as practicable.

(if)

Non-submission  of  inventory
records by IDC members |7 DOs]}

® The inventory records have in fact

been prepared and Kept by the District
Council secretariats. No remedial
action is required.

We will remind staff of District
Council secretariats to ensure full
compliance with this requirement in
future.




(F): Time limit for making reimbursement claims

Are¢a of Non-compliance Follow-up Action or
Reason for Not Taking Follow-up Action

(i} Claims submitted two months after » It is specified in the HAD guidelines

payment was made that “DC members are advised to
[41 DC members] submit the claims for reimbursement

of expenses incurred within the
following month”,

® As this is only advisory, members not
adhering to this requirement cannot be
seen as having violated the HAD
guidelines.  Hence, no follow-up
action is required.

*  We will remind members to submit
claims as soon as practicable.

(i Claims submitted two months after » We will request members concerned
the end of the previous calendar year to refund the relevant amount to the
cycle [4 cases) Government.

(111} Payments straddling two calendar ® We will ensure full compliance with
years not apportioned and charged to this requirement in future.
the provision of the respective
calendar year [20 cases]
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(G): Monthly statement for DC Members

Area of Non-compliance

Follow-up Action or
Reason for not Taking Follow-up Action

DC members [6 DOs|

-

It is stipulated in the HAD Guidelines
that “the DC secretanats are advised
to produce monthly statements
showing the cumulative reumbursed
amount and the unclaimed balance 1
individual DC members™.

P Asthis is only advisory, DOs that did

not provide monthly statements to DC
members cannot be regarded as
having breached the guidelines.

# In fact, DC members can approach
DOs  anytime  for  up-to-date
cumulative reimbursed position and
unclaimed balance.
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APPENDIX @

Hearings of the Public Accounts Committee
Value-for-Money Audit on the English Schools Foundation

Chapter Fhree: Government Subsidies to the ESF

Speaking Notes for the SEM

Thank you, Chairman.

2. First of all, we are happy to note that the Dircctor of Audit has in
paragraph 2.24 of Chapter Three of his Report indicated his overall
comments on the subvention review —

(2) There is a genuine preferential treatment of the ESF over
other international schools as far as Government subvention
is concemed.

(b}  The historical reason for the subvention has to be revisited in
the present-day context, giving regard to the development of
a vibrant international scheol sector outside the ESF system
in Hong Kong.

3. We have been conscientiously pursuing this subvention review
over the past few years through frequent discussions with the ESF and
would, as suggested by the Director of Audit, expedite action to complete
the review.

Principle: Students’ Benefits as Top Priority

4. Instead of going into the details of how wc wish to change the
subvention policy, we would rather make one clear point here.
Government attaches great importance to education.  The well-being of
the students is our first and foremost considerations in devising our
policies. Irrespective of how the subvention arrangement would be in
the future, the interest of cur children is not to be undermined. { am
glad that this very principle is shared by the ESF and many stakeholders
including parents and teachers,  Notwithstanding the principled
approach adopted by EMB, we have been very modest in the efficiency
savings demanded of ESF in the past few years. Civil service paycut
aside, the annual efficiency savings just amount to around 3%, which 1s
not out of line with that generally applied to public sector organizations.
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When translated into the entire EST budget, this only mcans a 1% cut.
Facts speak louder than words. LEMB has exercised the utmost care in
ensuring that efficiency savings would not unduly affect education for our
children.

5. Certainly, there could be diverse views on what best serve the
need of our children. But one thing is clear — wastefulness and
imprudent use of funds will not serve our children, especially when there
are competing priorities for limited funds. The arguments of fair play,
cost-effectiveness, resource constraints and professional accountablity all
come into play. We could have extensive discussion or even debate in
future.

Considerations

Subvention and Accountability

5. During the past PAC sessions, we have extensively deliberated
on the govemance reform of the ESF. We believe that there is no
effective institution without effective governance. We shall repeat that
the EST requires rigorous reform to achieve the level of transparency and
accountability required for a leading education institution. We sce this
an overriding priority, prcceding over the subvention issue.

7. Other than the governance structurc within the ESFE,
accountability is also requircd for every dollar the ESF now receives from
Government and the parents, We never micro-manage. But when 1t
comes to the time when clarification needs to be sought, the community
deserves to have somebody in the ESF answerable, and may [ stress, In a
disinterested manner. To this, this audit ¢xercise has been usefi]l in
¢xposing many interesting information which would not otherwise be
available to the public, to EMB and I think, to a lot of Foundation and
ExCom members.

8. The same accountability should apply to parents who indecd
remain the biggest conimibutor to the FST budget. At present, a parent
representative sits on the ESF Executive Committee and many more on
the ESF Foundation. Irrespective of how their views would be
channeled after the govemance rcform, the ESF should ensure that
parents are fully infornmed of what actually happens n the classroom and
in the management office.
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The ESF’s Role

9. We note that the ESF has refused to be classificd as an
international school system. It has strongly defended its position as a
local school by saying that its curriculum is adapted to the Hong Kong
context and has enrolled a signficant percentage of permancnt resident
children. But it is not something unique as most, if not all, other
international schools also operate in the same way. A step further to the
ESF, quite a few international schools outside the ESF system have
developed a strong curriculum for leaming of Chinese language, history
and culture.  Individual schools ever have a student body with almost
90% of its children having at least one parent being c¢thnic Chinese,
Hence what the ESF could state as justifications and what sets the ESF
apart, as quoted in paragraph 2.22 in Chapter Three, is indeed an
anomalous historical legacy.

Implications

10. In pursuing changes to the existing policy, we wish to highlight
that no one is above the law in Hong Kong. That we must abide by the
law is clearly stipulated in the Basic Law. On the ESF’s concern about
Article 144 of the Basic Law, we have obtained clear lepal advice that
“the proposal to withdraw recurrent subsidies from the ESF by adopting a
phased approach was justifiable as a development and improvement of
education under Article 136 of the Basic Law and was consistent with
Article 144 read in the light of Arucle 136 of the Basic Law™.

L1. I shall emphasize the point of a “phased approach”.  This is nol
only a matter of law. FEchoing the fundamental principle which ]
highlighted in the outset, our review and any changes ansing from it must
be consistent with students” best interest,  This not only applies to
students in Hong Kong generally, but also to those who have already been
admitted 10 ESF schools.

12, We notice that concerns on fee increase have been widely raised
among ESFE parents. Some 1n the ESFKF have been quoted to have
repeatedly suggested that withdrawal of Government subsidics would
automatically mean a 40% hike in the current fee level.  This is grossly
misleading. Such a causal relationship between subvention and fee level
can only be made if all of the following happen. First, the ESF intends
to charge parents for every dollar of subsidies foregone. Sccondly, the
ESF feels that there is absolutely no room for efficiency savings despite
economy of scale. Thirdly, the ESF does not intend to undertake any
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improvement measures pursuant to the Director or Audit’s observations,
] hope none of the above is true. [ also hope that the reference to 40%
hike in school fee 1s just media misrcporting.  The facts are before us in
the Audit reports — the cost effectiveness of the ESE, rather than
Govemment subvention, has a greater impact on the level of ESF tuition
fees.

Timetable and Way Forward

13. On the way forward, we have to repeat our first and foremost
principle that benefits of the students should be given top priority. We
therefore adopt an open mind.  We would certainly appreciate views and
comments from Members and the community. And I hope that, as
elected representativés of the people, Honourable Members would
deliberate on the Audit reports in a disinterested manner, setting aside
their personal or other links with the ESF, and seeing the ESF not in
isolation, but in the context of the entire education landscape. The
community has a legitimate expectation that their elected representatives
sitting on the Public Accounts Committee will not toleratc wastefulness
and will demand nothing less than the prudent use of public funds in an
accountable manner.

4. Thank you.

- 229-



APPENDIX 10

Opening Statement (Chapter 3)

The ESF appreciates the wurk of the Audit Commission and the EMB, in
particuiar Frof. Arthur Li, in highlighting the aced for reform of governance of
the ESF. This has served to strengthen our resolve and increased the momentum
for the necded changes to take place.

With regard to the subvention, there are both historic factors, and benefits for
the future of Hong Kong that should be recognized.

The ESF was established by Ordinance in 1967. This was based on the
recommendations of the 1965 Education Policy White Paper. The reasons stated
in the White Papcr {page 6 of the Audit Report) are as applicable today as they
were in 1965, The only changes being paragraph {¢). The majority of students in
the ESF schools are now permanent residents rather than British expatriates.
The fact remains that despite the change in sovereignty the need for good quality
English medium education continues to exist and indeed grow. This is evidenced
by ihe increasing number of schools opened by the ESF at the behest of the
Government, and the growth in the number of students in our scheols from
abeut 10,000 in 1997 to about 12,500 in 2005. The long waiting lists in wany of
our schools also attest to the robust demand for an ESF education,

The parity of subsidy principle was clearly stated in the White Paper and it was
on this basis that the ESF was established by Ordinance. In 1979 six government
schools entered the ESF on the understanding that parity of subsidy would be
maintained. As late as 1995 when the hasis for ESF funding was amended, it was
done so in order to “better reflect” the principle of parity of subsidy. Discussions
between ESF officers aod EMB in 1999.2000, on the future of the subvention,
were never concluded. No proposat en changing the basis of ESF funding was
cver put before the Foundation, the supreme governing body, The ESF's position
on the principle of parity of subsidy remains unchanged, ESF regards iéself as an
integral part of the local education system, as entitled to government funding as
other schools in the aided sector.

In 1995 the government reviewed subsidies to international schools. ESF was not
consulted during this excrclse. The EMB Working Group defined international
schools as schools which follow a non-local curriculum and whose students do
not sit for local examinations. But the type of education provided by the ESF
schools as defined in the Ordinance is “... a madern liberal education through
the medium of the English language to boys and girls whe arc ablc to benefit
from such an cducation.” Therc is no mention of any international curriculum.
This aside, there is the guestion as to whether the definition used by the Waorking
Group still applies in the face of changes in the curricelum of some aided schools
who now offer 4 non- Hong Kong cerriculum. Furthermore ESF schools have
heen modifying their curriculum; in the context of the change ko the 1B the
phrase “the British cutrriculum” no longer applies. Even if ESF students do not
sit for the local examination the local tertiary institutions are increasingly willing
to take in students from the ESF through the non-JUPAS route.
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Article 144 of the Basic Law guaraniees that policies on subvention prior to 1997
shall he “maintained”, ESF sees no contradiction between this Article and
Article 136 as the latter makes clear that policies en education should be “on the
basis of the previous educational system”. ESF is a part of the previous
cducational system and shauld not unilaterally be excluded from the government
aided sector. Given the historic Jinks between the EMB and the ESF, those in the
community who elect to send their children to ESF do have a reasonable
expectation that ESF will continue fo be part of that sector,

FSF will continue 10 serve a distinet need as part of Hong Kong’s educational
service. No longer do most ESF families return to other countries. 81% of
prescnt stadents are Hong Kong people: permanent residents. ESF schools not
only assist Hong Kong in attracting talent and investment by provision of
affordable, high quality education, to incoming cxpatriates, but now serve a
significant scctor of local Hong Kong people. Among these are returning Chinese
who hold foreign passports and for whom English may be the first Janguage,
pevple from other Asian countries who are long term residenis, Enrasians, as
well as local families whose requirements are best met through ESF schools. [t is
a myth to assume that these proups are necessarily those who could afford a fully
private education. ESF does not claim a special advantage over international
schaols but believes that it provides EMB with a group of schools that serve a
particular need for an inclusive, open access education (including for those with
special educational needs) with an international dimenston as befits an
interoational city.

ESF serves the Hong Kong cconemy and society. la the absenve of an affordable
ESF, the EMB and Hong Kong generally would incur costs. ESF assists Heng
Kong in its positioning as an international city by attracting and retaining
investoaent and talent to Hong Kong, and providing an international dimension
to the EMB’s educational service. Former ESF students now work in all aspects
of professianal lifc in Hong Kong, contributing to the local economy the language
and oiher skills acquired at ESF schools, while remaining part of a wider
network of international connections. ESF would welcome then an evaluation by
EMB of the cantribution of ESF and international Schools to Hong Kong society
and economy. and the nceds of the mother tongue English community.

ESF believes that there should be no alteration of the parity of subsidy principle

until the value of ESF to Hong Kong, and the needs of those whao require mother
tonguce English cducation, have been formally evaluated.
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Your Ref:  CB(3)PAC/R4A3

Ms Dora Wai 28 December 2004

Public Accounts Committes (By Fax 2537 1204 and Post)

1egislative Council Secretariat
Legisiative Council Bullding
8 Jackson Road

Central

Hong Kong

Dear Ms. Wai,
Re Chapter 3: Government Subsidies to the English Schools Fourdation

Thank you for your fax/letter of December 21 requesting ESFE to clarity its position within
the education sector with regard to whether ESF considers itself part of the local system or
the international one.

Hong Kang is an intemational city with ambitions to become Asia’s World City. Amoug
those living and working in Hong Kong are people from around the world, including ethnie
Chinese who hold passports of other counteies, people of other Asian ethnicities (e.g. from
the Indian Subcantinent), Eurasians, as well as those who would traditionally have heen
categorized as ‘expatriate’. These groups have permanent residence rights in Hong Kong;
they contribute to the jocal economy, pay taxes and consider themsclves to be *Hong
Kongers',

ESF serves people in thosc categories as well as an increasing number of local Chinese
families. With regard w our student population we do not regard a distinction between
‘local’ and ‘intemational’ as a meaningful one. In Hong Kong many internaticnal schools
serve local families. In EST schools only 18% of children are now *Caucasian’ with over
599 sthnizzlly Chiness or Burasian, and nearty $0% Asian, B1% of students gre permanent
residents, The most contmonly spoken first language is English, onc of Hong Kong's
official languages,

ESF schools, like international schools, teach 1o a non-local curriculum; some local
subvented schaols teach o an intemational curriculum. ESF's curmiculum, especially in the
primary sector, i in fact a Jocalized version of the Bntish National Cumeunlum. [{ong
Kong’s universities accopt loval students with 'overseas’ examination qualifications. Again,
the boundary between what is *local” and 'international” 1s becoming blurred.
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With regard to employment of teachers, it is tnie that ESF schools recruit most of their staff
from the English speaking world as would be expected of a Iirst language English school
system committed to high standards of 1eaching in that medium.

ESF regards itsclf as an integral part of the local education system, providing the
system with an international dintension, as befits an international city. Our mission
statcment cammits us to serve Hong Kong and the region. ESF schools meet a need in (he
community for a high quality, affordable education i the medium of Enghish. Most ESE
families cannot access the local system: given the competitive nature of entry into many EM]
Band Onc schoots, and the necessity in most of them for children to prove a high
competency in Chinese language. While some families send their children to ESF schools
by choice, bezanse of their intemnationak flavour, high standards of English and liberal
teaching methods, many familics have a limited choice or no choice at all. ESF provides an
affordable alternative for those for whom the mainstream system is inaccesstble or
inappropriate, and the purely private which is often unaffordable.

It is true that before 1997 ESF served a mainly expatriate clientele. With the growing global
economy, the old distinctions between ‘local’ and “expatriate’ are blurred. Gone arc the
days wher professionals from other countries necessarily enjoy generous packages that
include subsidized education in ESF or international schools. ESF now serves a different
‘expatriate’ market, many of whom arc employed on terms no different to those employed
locally. Many of these families have qualified for permanent residence rights. ESF believes
that it makes an important centribution to the education system, in providing this valued part
of the cornmunity with an affordable, high quality cducation service.

As to whether ESF should be considered te be part of the interational schoel system, we
acknowledge that there are areas of comparability. Where we can claim a measure of
distinctiveness is in our more inclusive philosophy. ESF schools are non-selective (except
for the English admissions teat) and we include in our number about 10% who are in receipt
of somc form of special reeds support.

ESF’s positioning as an integral part of the local system is underpinned by the Ordinance
that established the Foundation in 1967, and which subsequently embraced 16 schouls. This
embeds ESF in the local system. We are grateful for the funding that accompanics this. We
also gratefully accept the responsibilitics that come with being part of the local system. ESF
are partners of the EMB, working with them on a number of imitiatives: the opemng of PIS
schools, work on continuous professional development, school evaluation and so on. When
the Canadian Overseas International College went bankrupt, it was to the ESF that the EMRB
turned to launch the rescuc operation that resulted in the opening of the Phoenix
International School in 2002, ESF also accepts, as the recent Audit process shows, the
accountability that comes from being part of the Jocal system and in receipt of public funds.
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In summary ESF does regard itself as an intogral part of the lecal education system but also
acknowledges that other institutions, now nominally ‘international’, could also make this
claim. We make no claim to exclusivity and would favour an evaluation of the eontributicn
1o the economy and society of Hong Kong of all schools offering an mternational dimension,
with a particular review of the education available to English spcaking children in Hong
Kong.

‘The English Schools Foundation considers itself to be a Hong Kong institution, committcd
not to any other country, denomination or tntermational movement, but to Hong Kong'’s
future as an mternational city, catering to those who make Hong Kong their home and wha
contnibute to this city's livelihood.

Yours sincerely,
vfh-«w

John Bohan
Acting Secretary and Chief Executive

PS8 Pleasc be advised that & soft copy of this letter has boen emailed to cwywongi@lepco. gov.hk
while the Chincae vetsion will be submitted to you at a later date.

cc Seoretary for Education and Manpowet
Secretary for Financial Services and the Treasury (Atm : Mr Manfred WONG)
Director of Audit
Chaitman, English Schools Foundation
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Present:

APPENDIX 12

Extract from the minuntes of ESF Foundation meeting
held on 14 December 2000

X X X

EXEANTIVE COMMITTEE

Mr Y Sheoff

Mr J Shanahan
M & Macnaughtan
Ms T Wisker

Mr T Hoffman
Mrs I Rushworth
M D Cortam

Mr D Reaves

(8]

A, Morden

Sardon Lomb

M.A. Shah

The Han. TW.H, Ha

PAR &

Armnan Shah

B. Yiu

G, Carder

J. Parkinson

M. Bayliss

M. Heyneg

N Bikcliffe

N. Sallnow-Smith
?. Hodson
Richgrd 5¢t. Pou!

TEACHERS

A, Richordsen
C. Robertshaw
C. May

J. Choules

M. Anderson
M, McNally

. Boyle

K. Quayle

M. Fodkes

R, Abrghal]

NITY
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Chairiman

Vica-Chairman

Treasurer

Secratay

Cholrman, Manogement Committes
Chairman, JEPTA

Choirman, Acodemic Commit-tes
Chalrman, Steff Council

ATTV

Marden Foundation

Chima Light and Power Company
City University of Hong Kong
The Bishop of Victoria

Sha Tin College
Ishand School
Elemealy School
Brodbury Scheal
Bragbury School
West Esland Schoel
Kennedy Scheol

Peak 5Fchau!

Peak School

Kowloen Junior School

JCSRS

Peak School

Xawloon Junior School
Sha Tin Junior Scheol
Kennedy School
Glenecly Schoo!

West Izlond School
Bradbury School
West Fsland Schonl
Islend Schosl



R, Car thy
R. Jomes
Richard $t. Poul

PRINCIPALS

Anre Wilkinson
8, Gorden Lewis
Gavid James
Denis Cocks
Mike boherty
Perry Tunesi
Robert Lyden

SCHOO. €4 CHATRM

E. Yai

&, McBride
J. Shanahan
K. Forestier
5. ko

5, Nanda

T. Hof fman

MOM-TEACHING STAFF

Ay Lai
Sheila Fosrer

IN ATTENDANCE

John Tustin
Jahn Bohan
David Coles
Deavid West
Michael Weed
Cynthic Brawn
Jeri Fieldhouse
Chriz Forse

Apoloagles

A, Williams

C. Rowlands

CK Taog o,
Chris Smith

D, Arncid

David Harrisan
br. V. Lo

Eirene Yeung

&. Caldicott
Gureth Davies
Hon. Jasper Tsang Yok-5hing
Hon, fronsld Arculli
J. Csete

L. Coghlan

LE Lem

fennedy Scheol
Sha Tin Junior School
K&V School

Principal, Bradbury School
Principal, Sha Tin Junier Schos!
Principal, Island Scheol
Principal, K&V School

Head, JCSRS

Principal, Pesk Schaal

Principal, Bescon Hilt School

Chairman, West Lsland Sehool
Chair, Quarry Bay Schoo!
Chairman, KEV School

Cheir, Glenealy Schosl

Chair, Peak Scheol

Chairman, Xennedy School
Chairman, Island School

Human Rescyraes Directar

fFinancial Centrolker

Education Officer

Education Officer

Educational Psychologist

Personal Azsistant to Jennifer Wisker
Principal, Sheung Won Kindergorten
Deprty Principal, 1slond Schea!

Cathay Pacitic Airways

Sha Tin College

Education Department

Head, JCSRE

Sha Tin Colicge

Principal, Guorry Bay School

Senior Non-Expotriate Officers’ Association
Genaral Chamber of Commerce

General Chember of Commerce

Principal, Kowloon Junior School

Legishative Council

Legislotive Cauncit

Sha Tin Junier Schoot

Quacry Bay Scheol

Manager, Building Monagement Deportment
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Liz Muscroft Education Officer
1. Ainsworth Kennedy Schoot
J. Brewster Peak Schoo!
J. Sommerau South Island School
K. Chan JCSRS
Lo Kong Kai The Roman Gatholic Bishop
M. Bowles John Swire and Sons
M. Brown Clearwater Bay School
M. Bowie K&V Scheal
M. Hill Clearwater Bay School
M. Tanner Isiond Schoo!
M. Watrs Quorry Bay Schoel
MY. Cheng Education Department
Matthew Cheung Director of Education
Minnie Li Hong Kang Electric Compuny
M. Chan Jordine Mathesan and Company
KN Marrell $ha Tin Junior Scheol
N. Straughen Gleneoly Schoal
P. Chillingworth Ishond School
P, Hamblin South Island School
F. Johnston Sha Tin College
P. Leung Edycation Department
PW. Liu Chinese University of Hong Kong
Peter Falvey University of Hang Kang
R, Dyer Waest Islond Scheol
R. Gardenes South Lsland School
R. Hemnoni KEY School
Rev, B. Prior Linian and Methedist Churches
5. Cannch Guarry Bay School
5. Tait Hongkorg and Shanghai Bank
5.P. Bolani General Chamber of Commerce
Vanessa Bingham Principat, Kennedy School
W_ Arnald Sha Tin Junior School
ARY'S T:

ESF SUBVENTION

Last year I spoke of the issue of the ESF grant which has su
pperted ESF si i
case of the Gavernment's English schools lang before that, " nee 1587 end nthe

As o result of lengthy negotiation, the grant has been ca at its cu

growth in student numbers. Sec effectively, the pl‘ihCiple;PE;d parity husﬁl;:i t::::::: ;:mus
unrealistic with the Government spending so much on its own progremme 5f reform thet wzw
should also benefit thereby depriving the local sector of much-needed resources. However
shall reserve the right to go back o Gavernment should inflation bite and ﬂsmatén our viubll:v?:
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16 Morgh 2000

Joseph W, O, Weong, J.P,

Secretary for Education ond Manpowes
Education ond Monpower Bureau

9™ Floor, £50 (West Wing)

Ice Houte Street

Central Hong Kong

Dear \JOB-EfL'I !

First of oll, congratulations an your aext coreer move. It seems that you hove anly been of the Educaton
ond Manpower Bureou for o short while and yet yau have made o significant impsct.

Rafore you leave, T thought it would be hetpful if T summarised the main points the Chairman, John fohan
ord T Took away with ug from oy meeting with you, the Director of Education and other collzogues pa the
22" February.

We were very heartened by your intreductory remarks that yau would ensure thet the removal of the E5F
Subsicty would be very gradual and not offec? our vidbelity gnd that you wished 1o demanztrate rthe
Soveramant's continupus suppart for our orgarisotion as an essentiol past aof the infratiructure af Harg
Korg a5 an interaational city. Ingorticuler, we were encouraged by yous Statetments thgt £5F sehoels are
i an ent'rely different cotegery from internationsl scheols nd play en important role in prowiding parents
with chawce and diversity.

Basicaliy, we understand that you are intending of seme future date to ¢op our granti that you consider
that any new clossee chould be funded by ESF in their entirety. You are proposing o phasing programme
with the subsidy groducly reducing over ¢ periad of Time with o start date yet ta be cgread.

Recoghizing the importaxt role we piay in Hong Kong. (The historic noture of our subsidy gairg bagk ta 1602
in respect af some former governmeny schools), you are prepared to be as flexible as possible in
cansidering the future use of lund which ESF currently occupies, both gur school and epertmant sires so
that ESF can gengrate income 1o compansote for the remaval of the subsidy and afse 1o provide for much-
needec expansion,

In response our Chgirman was concerned to define "FHexibility”, He stressed again the fact thar BOY% of
aur students are Chinese returrees f¢ Hong Kong, mas? paid their own fees and therefore there should
net 1o be an undug burden placed on the fee poyer. He cmphosised that the period of phasing out of the
subsidy should strerch aver thirteen years, ie, the full programme of £5F equcctian, so that current fee
payers would rot be affected urd rotice could be given to the porears of new stucents that ot on egreed
date ther fees will be increased.

We understoed from you that any change of usage of our sites wauld need to be within o broadiy
edycational norsprofit making context, yet you recegnised thot seme commercial developments were
necessary within that fromewerk if the required increase in gur ircame is to equate with the lass ¢f gran®
over 1:me.

BTG RITS AR A

COMNMITTED TO HONG KONG'S FUTURE AND
1o EXCELLENCE IN EDUCATION
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oseph W. 0. Weng. J.F.
Secretary for Education and Manpower
16™ March 2000

Page 2

We agread that as ¢ first step we would approach our edvisors, Breoke International Associetes. They will
he ahle 15 provide ut with onup tn date assessment of aur sites by the end of Apeil.

Meanwhile, os you will appreciate to stop speculatian, I have hod to odwise our Exedytive CommiTtee on
deug}opmenrs and will give yey Their farmal *8sponsa once thay hove had +he appertunity to examing, in
greater detail, the implications of @ frozen subsidy un both fees end stof f conditions, together with on
sssumption ef inceme arising from entreprenturial uctivities within en edacational framework. That
scenario looked at mest optimisticelly should meon a minimum increase in fees and reduction in the current
corditions of employment of our steff,

The Chairmen has theeefore convened the Executive Committes together with additional principal, parent
and teacher representativiee, to consider these issues. Each constituent member of the Boord will consult
with their specific constituency, i.e. porents, tesshers, community, to receive ideas which we shall feed
inta our planmng.

I hape you will agree thot I have given a farr summary of cur deseussions,
With best wishes.
Yours sincerely,

S

Jennifer Wisker
Chief Exacutive
Tha English Schasls Foundation

o ' Mrs. Farmy Law, Directer of Education
Mz, Tel Shroff. ESF Chairman
Mr. John Behan, £SF Financiel Contreller
IW/eh

S239 -



APPENDIX 14

% EDUCATION AND MANPOWER BUREAU

KESFR L

ERRY Our Rel: (30) in EMBCR 15/2041/99 ~ SF#{* E-muil: embinfo@emb.geo.gov.hk

FEER Your Ref.: R Telephone: 28102018
MR Faxline: 2530 3780

13 April 2000

Jennifer Wisker

Chief Executive

The Bnglish Schools Foundation
438 Stubbs Road

Hong Kang

Deay Jennifer,

Funding Arrangements for
English Schools Foundation (ESF) Schools

Thank you for your letter of 16 March which gives a fair summary
of the main points discussed at the meeting on 22 February 2000. However, |
would like to rake this opportunity to elaborate on a nwnber of points.

First, ] would like to put down & marker in relation w0 the
Foundation’s proposal to modify the land lease conditions of somme ESF schools.
[ understand that one idea which the Foundation hes in mind is to reprovision
lsland School at Borret Road to another site, and to redevelop the existing site
for other purposes. As I explained to you over the telephone earlier,
Government will have great difficultes agreeing to ESF redeveloping the
Borret Road site if it is no longer required for educational purposes. Instead,
we would expect the site to be returned to Govemment We are prepared,
however, to consider providing a replacement site ta the Foundation for the
tedevelopment ot expansion of Island School, or reprovisiening Island School
gt an existing ESF school site.

Secondly, we have tken up your suggestion that, in order 1o aliow
time for ESF to sstablish altemative mcome souress, as an interim measure,
Government will only freeze the ESF per class subsidy at the prevailing level
fi.e. the 1999/2000 school year level) without inflation adjustment with effect
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from the coming school year (i.e. the 2000/01 school year). However, the
number of eligible ESF ciasses will not be capped. T understand that this
interimm arrangement is acceptable 1o the Foundation and will not have any
significant impact on fees. 1 now write to seek your formal agresment to this
staged approach.

Thirdly, I understand that the ESP will submit proposals regarding
redevelopment of existing school sites and possible expansion of ESF's
activities 10 Government. However, I must emphesize that the approval of the
Foundation's application for a private independent schaol (PIS) is independent
of the proposal to phase out Government's subsidies. [ndeed, as you know,
applications for ranning PIS are being considered by a School Allocation
Comumittee comprising government and non-government representatives and all
applications will be considered on the merits of the applications.

Separately, I note thet the Executive Committ=e of the Foundaton
has been advised of the latest development, and that in turn the Executive
Commmittee will be consulting principal, parent and teacher representatives,
While we bave no objection to this, I trust that the deliberation will be
copducted on a stictly confidental basis, as agreed at our meeting on
22 February. T also trust thar Government's continual support for ESF should
he emphasized.

1 look forward te receiving an carly formal response from the
Foundation on the various points raised at the 22 February meeting, and
arriving at a mutuelly acceptable agreement ori the arrapgement for phasing out
Government's subsidies.

Yours vincerely,

(Joseph W P Wong)
Secretary for Education and Manpower

¢cc Director of Education (Attn: Mrs Fanny Law)
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BEBPiletn s APPENDIX 15
ENGLISH SCHOOLS FOUNDATION

435 = Seubbs Road « Hoop Kong

Tel: {(B32) 2574 2351 Fax: (852) 2838 0957
FR-FUXE -3+

AWBYD 2574 2330 BXME B 2838 0957

i5 January 2001

Mr. Jeceph ¥ T. Lai

Educanion and Monpower Buresu
9™ Flnar

CGT (West Wing)

Ice House Strec:

Centrel, Hong Kang

Dear s\r. Lai,

Re Funding Arrangement for English Schools Foundation Schools

Thank you for your fetter dated 5™ Jemutry 2001 concerring pragress tewurds cchieving lorg-
term funding errangements for £5F schoels,

Bince Tlest wrote 1o you, the Execotive Committee nf the Foundation hos consideres o repset
AR 1S progerty essets grepared by Sreoke Interndticnal. The detoiled rezsmmencetcnt of this
repert are undes corsideration by g 2mall group of Executive Committee membears,

I weyld enn

nesise however, Yhet unless o redieal scheme wes enyisaged the? invelves commercicl
rse of

our leading schocl sites. it is highly crikely that suffictent revense could be reited te
reploce the third of zuc ¢osts currently covered by the subvention. Tt s, in sur coinisn, net the

time to emburk on such  scheme in view of paliticel sensitwity in it wicesT sense cnd alsa the
<urrent fevel of the property morker.

Incddition, the Foundaticn has condurred a fu

naatnental review of benefits paid 12 teaching
staff not anly for the purpoge of re

srutmdnt and refention to mainiown guehty | bu! zlse o3 part
of our strateqy towards reducing our tost base, As e resylt, the packoge of benefirs which will
now be cn offer is consideranly less then thet curreatly offered through sverseas terms and
mare recentiy. rental suppiement, (krown e5 salory Yupplement), Bagicelly, Staff cizrentiy
empleyed en locel terms who da not get benefits from any other source, end those whom e
eppeint fron 1™ Septembar 2001 cnwerds will guality far this moch-recuced packace, No
further oversees packeges for teaching staff will be of fured. It is anticpated Rt a saving of
eroved H K $20 million will eventuelly be gecrued (after a pericd of six years as these new
measures come inte effect) Itis bkely this sum will incrense ovesr time a8 past-haders

‘wrrently on everseds terms / sclary supplements leavs and are reploced by staff helding The
new benefit peckage.

i would odd thet botk the Choirmen end I were much heartened Yy dur recent disczssions ot The
end of the lagt year with Motthew Cheung. Director of Educahion, and were deligheed 1o show

PSRBT R AR R

COMMITTED TO HONG KONG'S FUTURE AND
TO EXCELLENCE I8N EDUCATION
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Mr. Joseph ¥.T. Loi

Education and Manpower Bureat
15™ January 2001

Puge 2.

him some aspects of an ESF education. We were pleased that he confirmed your view of us,
basically that the E5F is g permanent fixture in Hong Kong, The Chairman and I made it ¢lear to
Mr Cheung, as we heve to you, that we have made a substantial sacrifice in foregeing the
principle of parity. Whot this means s that effectively the subvention s frazen at current
levels thus reducing Government expenditure an ESF under the Cades of Aid. This development
has net been populor with ESF parents a5 we advised Me. Cheung,

We shall e seeking ways to incraage revenue as inevitably with the grant capped, the amount we
shal! eventually be required ta finance ourselves will grow as inflatien returng. If, however,
inflatian increases to the extent that our viability is threatened, we shall make reprﬁsr.ntuﬁuns
to yau to have the principle of parity restored. We cannet reduce staff benefits further

without comprising the quality of our education provided; a substantial rise in fees would nat be
acceatohie 1o our porents.

As you wiil apprecinte, we are doing what we can to reduce our dependence on gavernment
funding but we do need the long time scale if our stability iz to be mainfained.

With best wishes for the New Yenr 2001

Yaurs sincercly,

\fwww ot

Jennifer Wisker
Chief Executive
English Schoels Foundation

¢.c : Mr. Motthew Cheung, Director of Education
Mr. Jof Shroff, ESF, Chairman
Mr. Jehn 8ohen, ESFE, Financinl Controller
Jwich
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APPENDIX 16

Reply of 17 January 2005 from
Mr Jal Shroff, former Chairman of the English Schools Foundation

[ refer to your letter CB{3/PAC/R43 dated 14 January 2005.

Chapter 3: Government subsidies to the ESF

Your question “'a” i.e. “whether I had agreed with Government that
the patity of subsidy principle be forgone and that the government subsidy to
ESF be phascd out over 13 years™,

To the best of my knowledge there was NO FIRM AGREEMENT
with Government that the parity of subsidy principle be forgone and that the
parity of subsidy principle be phased out over thirteen years.

If there had been such an agreement the matier would have been
resolved and we would nol be facing the situation we are today.

My understanding is that [ had in discussion with a representative of
the EMB suggested that onc way to resolve the issue was for EMB to phase out
the subsidy over a period of thirtcen years PLUS modification of ALL our land
lease conditions so thal we had the option to redevelop some of the school sites
commercially to generate additional income to make up the loss of revenue
from the subsidy.

It was my belicf that that therc was a reasonable chance for the
Executive Commitiee and the Foundation to accept this as a “fair” solution.
The EMB was not in & position to agree to the modification of land lease
conditions and again as far as I can remember the discussion did ot continue,

Chapter 4. Corporate Governance & 1leadquarters administration of the ESE

You question “b” ic. “whether 1 had discussions with relcvant
government officials relating to corporate governance of the ESF; if so,
contents of the discussion and the ofticials with whom 1 discussed and the
occasion when the discussions were held; if not, why not”

With all due respect | must point out that [ was Chairman for over
nine years and during that time I obwiously met with many govermument
officials and no doubt discussed all aspects relating 1o obtaining new sites for
additional TSI schools, finances, lack of places within our system to cater for
children of new arivals, the problem associated with the make up ol the body
of the Foundation and no doubt corporate governance. Tt is impossible [or me
to give you a detailed and accurate response.
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Let me once again draw your attention that the Executive Committec
of the FST has on it a representative of the EMB who is “privy” to all.  On
most occasions this representative is present during any discussions with
members of the Education Department or EMI3.

Your question “¢” ie. “you require details of my discussion with
other ST Executive Committee/Foundation members and/or ESF senior
management on the arrangements in regard to the extra payments made to the
three senior staff (Staff A, B & () leaving ESF, and the justification for
offering such payments to them.”

In any “monetary” seltlement made with senior ESF staff our criteria
has always been to keep a balance between the “cost” and the interest of the
studenis and the reputation of the ESF.

In cvery case where dismissal is involved, extensive consultation is
carried out not only with members of the Exccutive Commitlee but where
appropriate with the respective School Council members. In many cases legal
advice is taken to ensure thal the interest of the ESF is protected and
non-disclosure agreements are signed.

Let me briefly comment on each of the three cases raised in the
Audit Report (I would request that you respect confidentiality and
non-disclosure agreements signed by the ESI and not ¢xpose us to any possible
legal implications ).

Staff “A” This involved a head-office staff and dismissal
negotiations were finalized by the Secretary, approved by the Exccutive
Commiltee and minuted.

Staff “B" This invelved a head teacher who resigned in the
middle of an extemal inspection of the school and the Secrctary of the
Foundation afler duc comsullation decided that it was in the interest of the
children that he should NOT continue as principal. In view of his 20 plus
vears of service in the ESF a special case was made for him to go on paid leave
up to his final date of Tesignation (3 st August 2003).

The Secrerary was wrong not to have this minuted at one of the
Fxeculive Committee meetings.

Staff *C” I note that Mrs. Cherry Tse has on 11th January 2005
forwarded you a complete copy of the documents related 1o this case including
the minutes of the Executive Committee meeting (encl. K) which authorised
me as Chairman to negotiate “as would be necessary to effect termination”™.
The Chairman of the Management Committee accompanied me in my
discussions to finalize details of the termination with Staff “C". [ have

nothing further to add but would once again urge you to respect confidentiality.
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Your question “d” ie. “The reason why the sale of ESF surplus
quarters without prior approval has occurred as mentioned in 5.28 of the Audit
Report”.

To the best of my knowledge, the Executive Commitiee had
discussed the possibility of selling ofl’ certain “old” propertics, at an
appropriate time, as these propertics involved high maintenance and werc
becoming unceonomical to hald on to, the Secretary, Chairman, Treasurcr and
Vice Chairman were given authority to make the final decision.

The ESF also empioyed the services of one or more property
companics to advise us on all property transactions.

KPMG audit our accounts annually and ! understand that all

conlracts dealing with the sale or purchasc of property have been properly
executed as per the ESF Ordinance requirements in section 12(4).

Jal Shroff
17 January 2005

- 246 -



APPENDIX 17

-

TEARKNEFRBUTREBUTANETLEER
Education and Manpower Burcay
Government Secretariat, Government of the Hong Koog Specia! Administrative Region

The People’s Republic of China
X RHEYY Our Ref: 775 Telephone: 2892 6168
S EIFER Your Ref.: #HE Fax Line: 2330 3780
24 Japuary 2005
Ms Miranda Hon
Clerk to Committee
Public Accounts Committee

Legislative Council Secretanat
8 Jackson Road, Central
Hong Kong

Dear Ms Hon,

The Director of Audit’s Report on the
Results of Value for Money Audits (Report No. 43)

Thank you for copying 10 us the email message of Mr Jal Shroff,
the former Chairman of the English Schoois Foundation (“ESF™), dated
17 January 2005, 1 would like (0 elaborate on the context within which
the development covered in response to “Question (a)” took place.

Agreement on the Withdrawa)l of Subsidies

As we have explained to the Public Accounts Committee
(“PAC™), the ESF has clearly acknowledged that the parity principle has
foregone following the freeze of the subvention rate with effect from the
2000/01 school year, This has beeri documented in internal records
within the ESF and formal correspondences with Government.  The only
trigger for revisiting the issue is when inflation threatens the ESF’s
viability. Irrespective of how one looks at it, logically, this trigger does
not justify disowning the agreement to forego the parity principle
especially when, after years of deflation, the prevailing price level
remains significantly lower than that in 2000,

On the 13-year withdrawal programme, it is important 10 note

that it is not dependent on the proposed land lease modification. As
clearly 1illustrated by exchanges i 2000-2001, Government shares the
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ESF's view that the subvention withdrawal should be properly managed
with a reasonable transitional arrangement, which should comprise a
basket of measures, with land lease modifications being one of the several
possibilites mooted.  Of note is the fact that, the then ESF Chief
Executive’s letter dated 15 January 2001 indicating clear concession on
the parity principle took place after the commumication by the then SEM
on 13 Apri 2000 in respect of Government’s reservation about land lease
modification. In other words, the explicit agreement to forego the parity
principle was given AFTER clear knowledge of the non-feasible nature of
lease modification. In addition, other avenues for generating income
and cutting costs were also touched upon in the course of the discussion.
It was against this backdrop that the ESF applied for the allocation of
sites for running two Private Independent Schools. The ESF has also
indicated at an early stage of the negotiation that it would reduce its staff
cost (cf. the then ESF Chief Executive’s letter of 17 June 1999), though
visible progress was only seen after a lapse of five years.

Indeed, to lock at the question more fundamentally, the focus of
the discussion was not on “whether” recurrent Government subsidies
should be withdrawn, but rather on “how” the withdrawal shouid be
phased. Government has been pursuing the review with goodwill,
taking into account the possible impact on the BESF and its stakeholders.
And that 15 also why, despite our principled approach, the reduction in
subvention to the ESF has been rather mild notwithstanding the fiscal
deficit.

Others

We also wish to take this opportunity to supplement our verbal
advice with a written response on the following issues which have been
covered in the hearing session on 10 January ~

{8} “Approval” ual Fstimates of ESF: There is no
requircment under the Bducation Ordinance (Cap 279) or the
English Schools Poundation Ordinance (Cap 1117) for the
ESF to submit its annual estimates for “approval” by
Government. Although it has been the ESF’s
understanding that its past submissions were intended for our
approval, we only examine such estimates in considering the
school fee level of the schools, calculating grants or in
contexts for similar requirements. This generally applies to
all categories of schools including aided schools. It is the
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primary ‘obligation for individual schools to exercise proper
financial control and maintain their financial viability.

()  Overdraft Problem in the ESF: A Member raised concern
about the overdraft problem of the ESF as evidenced in its
audited accounts. As we responded on 10 January, we are
aware of the problem. We wish to elaborate that in
receiving the routinc estimates from the ESF, we have
indicated a need to maintain a smooth cashflow at least from
the late 1990s.

In more recent years, we also noted that due to some
non-recurrent reasons {e.g. lower income arising from the
SARS outbreak and the commissioning of capital upprading
works in some ESF schools), the negative cashflow in the
ESF at its financial year end (i.e. August) has increased.
This is an issue that we look into in the comtext of our
cxamination of the ESF estimates and audited accounts.
We have also, dunng our informal exchanges with the ESF
leadership, referred ta the scope for evening out the cashflow
of the ESF, especially piven the rather stable and predictable
spending patterns of educational establishments.

Yours sincerely,
W
{ Mre Cherry Tse )
for Secretary for Education and Manpower

¢.c. Chairman, English Schools Foundation
Acting Secretary and Chief Executive, English Schools Foundation
Secretary for Financial Services and the Treasury
Director of Audit
Mr Jal Shroff
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ENGLISH SCHODIL.S FOUNDATION

438 » Stubbs Read « Hong Kong
Teb (852) 2574 2351 Fax: (892) 2838 (51)7
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ENGLISH SCHOOLS FOUNDATION
SUBMISSION TO
THE PUBLIC ACCOUNTS COMMITTEE OF LEGCO

PAC HEARING ON
CHAPTERS 3,4 AND 5 OF
REPORT NO. 43 OF THE DIRECTOR OF AUDIT

10 DECEMBER 2004
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EMNGLISH SCHOOCLS FOUNDATION

Membership of Executive Committee (As of 1 November 2004)

Chairman: Professor Felice Lich Mak

Professor Felice Lieh Mak was clected Chairmar of the English Schools Foundation (ESF)
in March 2004. She is also Director, Medical Education Unit, Faculty of Medicine, The
University of Hong Kong and Chairman, Medical Council of Hong Kong. She has scrved on
the Education Commission, the Task Force on Language Benchmarking for School
Teachers, and the Advisory Commitiec on Teacher Education and Qualifications.

Vice Chairman: Mr Christopher Erving
Mr Christopher Erving was elected Vice Chairman of the ESF in March 2004, Mr Erving

is a solicitor and senior partoer in a legal practice in Hong Kong.

Treasurer: Mr Samue! Yiu-kin Poon

Mr Samue! Yiu-kin Poon was appointed Treasurer of the ESF in November 2004, Mr
Poon is a member of the Advisory Committee of The Scouritics and Fulures Commission
of Hong Kong and the Joint Committee on Student Finance undler the Education and
Manpower Bureau.

EMB Representative: Ms Maisie Chan

Ms Maisie Chan is Principal Assistant Secretary (Infrastructure and Research Support) at
the Education and Manpower Burcan of the HKSAR. Ms Chan has represented the
Government on the ESF Exceutive Commitiee since September 2004,

Acting Secretary and Chicf Executive: Mr John Bohan
Mr Boban has served as Acting Secretary and Chief Exccutive of the ESF since June
2003, He is also its Financial Controller.

Chairman, Management Committee: Mr Bill Sharp

Mr Bill Sharp has represented the ESF’s Management Committee as its Chairman on the
Executive Committee since March 2004, The Management Committee is comprised of
the heads of the Councils of all ESF schools.

Chagirperson, Joint Council of Parent Teacher Associations: Dr. Sarah Righy

Dr. Sarsh Righy has represented the Joint Council of Parent Teacher Associations
{JCPTA) of the ESF on the Exccutive Committee since February 2004, She is a parent of
Quarry Bay School,

Chairman, Academic Commitéze: Mr Brian Driver

Mr Brian Driver is the principal of West Island School. Te has represented the principals
of all ESF schools, kaown as the Academic Committee, on the ESF Executive
Commiltce since September 2004,

Chairman, Staff Councii: Mr David Recves

Mr. David Recves has represented the Staff Council on the ESF Execulive Commitiee
since 1997, The Staff Council is comprised of representatives of 1eachers from all ESE
schools. Mr Reevas is a teacher at Island schoaol.
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ESF: Serving Hong hong

ESF is an integral part of the local education system, created by Ordinance in 1967.
From two schools in 1967, the ESF has grown to 16 schools in 2004, In 1579 the ESF
subsumed six government English language schools. Rauhinia School opened in 2002, at
the request of the Hong Kong government to cope with the increasing demand for places.

ESK provides a unique contribution to the EMB’s portfolio of schools offering
variety and choice. ESF provides the local system with an international dimension, as
befits an international city. lts pedagogy encourages creative thinking, and investigative
learning. [ts graduating students enter top universities world-wide.

The KSE's mission js “to serve Hong Kong and the Region”. It no longer serves
mainly expatriate families. 81% of its families are permanent residents and the majonty
are ethnically Chinese. Thousands of its graduates are building their careers in Hong
Kong.

ES¥ schools provide a world class cducation and its examination results bear
comparison to the most selective and elite schools in the UK and globally. 98% of its
graduating students passed the GCE Advanced Level examination, with 42% achieving
grade A. 43% of our graduates attend UK universities, 20% go to the USA, and 30% to
other countries. About 7% attend local universities and this number 15 growing.

ESF combines high quality education with affordability for Hong Kong families.
Parents and students express preat satisfaction with the ESF schools, valuing their
ethos, teaching methodoiogies, high level English medium teaching, their success in
examinations and university entrance and the schools™ muiti-cuttural dimensions. There
are long waiting lists for places in many of the schools.

The schools are open access with regard to ability, and the only qualification is that
children can be educated in the English medium. About 10% are in reccipt of special
neads support, including thase with severe or multiple learning difficuities.

ESF schools are staffed with over 90% Native English Teachers, and high-level
English is the medium of lcamning. ESF scheols teach to an internationai currieulur
adapted to local circumstances. All studeats have an entitlement 1o study Putonghua.
The schools are not beholden to an exclusive forcign culture or faith. Like international
schools, ESF schools’ multicultural profiles allow local students to develop a global
perspeclive that enhances their value to an intemnational city.

ESF takes pride in partnership with the EMB, and accepts responsibility for assisting
the local system in such areas as school evaluation and continuous professional
development. ESF has alrcady entered dialogue with EMB with the aim to assist in the
3+3+4 reforms. Qur experience in liberal studies and teaching methodologies can be
invaluable in this.
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ESK has assisted in devetoping new schools For Hong Kong, most notably in the
Privale Independent School initiative where ESF is building two schoois at the request of
the government. ESF also agreed to take over the failed Canadian Overseas International
College in 2001, reopening it as the Phoenix International School.

ESF is accountable to government. A member of the EMB sits on the ESF Executive
Committee and its accounts are audited annually.

ESF benefits Hong Kong

‘The ESF rcceives a subvention that permits it to provide high quality, affordable
education. 100% of the subvention goes into school classes not into the management
system. The average subvention per child is currently abaut 12% lower than for students
in local and DSS schools. ESF is grateful to the government for its support but also
believes that Hong Kong reaps a rich reward from its investment in the ESF system.
e In high quality English medium education for Hong Kong people;
« Inattracting talent and investment to Hong Kong's business commuruty;
« Inthe ‘multiplier’ effects of attracting such talent and investment, enhancing the
livelihood of the local people;
« In retaining talent in Hong Kong by provision of affordable education locally,
» In providing special education 10 students who would otherwise be a burden on the
local system,
» Ineducating Hong Kong's leaders of tomorrow with a hiberal education that
develops critical thinking, creativity and decision-making skills particularly valued
by the business community.

ESF serves scctions of the community for whom alternative schools are
inappropriate and/or unaffordable. This group (which inciudes some who fail to gain
admission to local schoois): ‘returnees’, those of other East and South Asian ethnicities,
Eurasians, and expatriates all make a valuable contribution to Heng Kong society and
economy. Without an afforduble system lying between the purely local and
international/private, Hong Kong would incur social and economic costs that could
ourweigh the henefits to taxpayers of reducing the subvention.

ESF does not claim a monopoly in quality education nor an exelusive nght to subvention.
ES¥ believes that government support for international standard education should
be expanded, not weakened, allowing Hong Kong to become a centre for educational
excellence in the region. ESI notes that citics in the mainland are encouraging foreign
schools and systems to set up tn China, enhancing English. Hong Kong will be the poorer
should the unique partnership of ESF and EMB be placed in jeopardy.

KSF is 2 valuable asset for Hong Kong, ESF commits itself to offering value for

money, and an enhanced partuership with EMB in its mission to makes Hong Kong
a centre for educational excellence in Asia’s *World City’.
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The Views of Parents on an ESF Education

The views of ESF parents as demonstrated by a recent survey and through comments
made via an email hotline in response to the Audit Report, reveal the following thoughts
on the applicability of the continuation of government funding of ESF schools.

Parents send their children to ESF schools for the following reasons:

Parents value the high quality of education provided by a highly qualified and
cxperienced teaching staff, as ilustrated by their excellent examination results. Parents
believe that a stable teaching force makes an important contribution to thas quality.
(Appendix I, chart 1)

ESF develops excellent English language 3kiils taught by native English teachers.
(Appendix 1, chart 2)

Many parenis have no slterpative to ESF schools for their children. Parents of
Eurasian, Indian, and East Agian children who are often long term residents of Hong
Kong requirc an English education taught by native speakers. Additionally, familics
returmng to Hong Kong from abroad often require the type of education provided by ESF
schools. These families are entitled 10 an affordable education, (dppendix 1, charts 3a
ard 3h)

ESF schools are affordable. Among FSF’s customers are many who could not afford a
more expensive cducation in Hong Kong or abroad. (Appendix i, chart 4)

ESF parents value the choice that ESF offers, to a quality education in the medium of
English with an internationai dimension as befits an international city. ESF provides
variety and an alternative choice to the Hong Kong educational system. (dppendix |,
chart 5}

ESF gschools offer good value with affordable schools achieving standards compamble
to the best in the world. ESF schools offer not only good teaching but a wide and rich
extra-curmncular programme that develops the whole child. (4ppendix 1. chart 6)

ESF schools are inclusive. They do not hmit access only to the most able, They provide
help to large numbers of students requiring special needs support.

ESF is an established system of 37 years which parents place trust in. (dppendix |,
chart 7)
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Parents are concerned about the possibility of withdrawat of government funding
for ESF schools because.

o Mauy clildren would not fit into the Jocal system because of their lack of Chinese
medium competency.

« Some families could not retain residency in FHong Kong without affordable
education: these inciude both Chinese returning families and cxpatriates.

« Famities fear that the quality of the schools would be compromised.

+ The unavailability of affordable ESF education could seriously affect the educational
prospects of Hong Kong's children, with a negative effect on the quality of life in the
SAR for future gencrations

« Itis currently more expensive to the government to educate children in local and
1SS schools than it is in ESF scheols

« Any immediate loss of subvention would seriousty disrupt the education of children
now in ESF schools.

In sumsmary parents wonder why the government is considering withdrawing,
support to an cxcellent system of schools that serves the residents and econginy of
Hong Kong 0 well. ESF cducation costs less for the government than cducation in local
or DSS schools. Parents are aware that in other cities in China and the region that
government is supportive of English language education, and are concerned that Hong
Kong will begin to lag behind, losing its allure as an intemational city. Parents believe
that government should be supporting more schools of the ESF type rather than
withdrawing that support. They believe that no move should be made to reduce
subvention until govemment fully evaluates the imponance of English medium education
to Hang Kong, English being one of Hong Kong's official languages and the global
language of business.

Parents agree with the Audit Report’s recommendations to ensure that the ESF
provides good value for money, but believe that the issue of subveution is a distinct
and separate issue, affecting the quality of life for many people and impacting on the
Hong Kong economy.

Parents appeal to government not to make cbildren, the present and future
generations of ESF and Hong Kong citizens, suffer because of failings of governance
and administration, for they are the innocents.
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Responses to Specific Analyses in Chapters 3, 4 and 5 of Audit’s Value for
Money Study of ESF

ESF believes that it necds to provide supplementary data to provide a fuller and more
balanced picture of certain of the conciusions and figures presented in Audit.

Chapter 4

Budgetary Control

The ESF wishes to demonstrate its track record in controlling income and expenditure
relative 1o approved budgets. To this end your attention is drawn to the table on the
following page.

The ESF’s income has to be forecast based on jikcly enrolments. It is important that this
is done realistically 1o ensure that a shartfall does not occur which could disrupt planned
spending. This objective has been met over the 14 years a5 shown in the table,

It is necessary to excreise good control over expenditure, even if income is better than
budget, to ensure that a disciplined approach is maintained. In 8 of the last 14 years,
expenditure has been to within 1% of budget, and sometimes much closer. In 3 years
Executive Committee (with advice) had approved additional maintenance expenditure
early in the year, without which expenditure would have been very close to budget (this
15 marked with an asterisk).

A point to note is that most years’ budgets projected only a small surplus. These small
budgeted surpluses left only a small contingency for the unexpected. However, The
Foundation has always sought to manage carcfully without increasing fees to provide for
high levels of contingencies.
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Paragraphs 3.3 —- 3.11: Ratio of current liabilitics to current assefs
Audit observes that ESF has a high ratio of current liabilities 1o current assets.

The ESF submits that its net current assets position should not be considered in isolation.
The value of the Foundation’s property portfolio is not reflected fully in the Balance
Sheet. The net book value was only HK$4.4M as at 31 August 2004. However, their
market value was far higher - at the last valuation in 2001 the portfolio was valued at
[HK$755m. This confers considerable financial stability, well in excess of all liabilities.

As noted in ESF’s response to the Audit Report, the current liabilities are similar from
year to year. Because major items such as staff gratuitics are paid on a lwo-year cycle,
the effect i3 to roll over the liabilities from year to year, There is a very low risk of large
liabilitics crysiathising in any one year,

Paragraphs 3.12 - 3.16: Bank Overdraft
Audit has observed that ESF maintains high levels of bank overdrafts.

The ESF utilises its overdraft facility in the summer months. This is during the period
when feg income is low and expenscs are high (payment of staff gratuities, building
development, renovations, etc., which need to be completed over the summer holidays).
As soon as fee and government income flow into the ESF starting September, this
overdraft is pmd off. The level of overdraft varies from year to year depending on the
level of development and renovation work underiaken during the year.

The duration of the overdrafi is reiatively short as can be seen in the table below.

MNo. of Average 3:: ::;m of
Year Days having Overdrawn In mm?w:i
overdraft Balance HES HKSI“
2004 56 49M 362,936
2003 59 __48M 389,816
2002 f M 6,493
2001 - o o~
- 2000 3 19M 14,633
1999 27 } 11M 67,280

Paragraphs 4.1 - 4.39: Staff recruitment and remuneration

The ESF has, since 1997, sought to introduce measures intended to ahign remuneration
levels of ESF teachers with the prevailing circumstances in Hong Kong and elsewhere,

-259-




BRBPRBE

ENGLISH SCHOOLE FOUNDATION

The chart below shows the declining percentage of ESF staff on expatniate contracts
which include housing. By gradually phasing out these contracts since 1997 we estimate
that the ES¥ is spending approximately HK$ 18 million less on remuneration per annum

{based en a snapshot cemparisen of 1997-98 and 2004-05.)

4%

351
30 4

15

15

1997.98 [998.99

199900

2000-g1

Perceatage of ESF staff on

200402 2002-03

expatriate packages
1997-98 to 2004-05

20463-04

2403

[n addition the ESF has introduccd a salary reduction of 4.42% this year, which will be
completely implemented by 2005. The following table shows a detailed breakdown of
average salary levels of ESF stalf:

Am.m. OId "Overseas”| New Contracts New {Zomracts
Commission Contracts ALL without
- (asof | Apr4)| ) Resp. Allow.
Salary (HKS) 56,047 61,124 52,440 47,865
Benefits (HKS)* 22,903 38657 | 18,943 18,063
Total / month (HK$) 78,950 599 781 71,382 65,928
Total / year (HKS) 947 400 1,197,374 856,586 791,140

* Hencfits melude graveny. medical, dental and housing besefis
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Chapter 3

Paragraph 2.20 — 1.27: Fees

The Foundation instituted a formal fee policy in 1994, The Executive Committce has
apreed to a revision of the current policy. Our comumilment has been to keep the fees as
affordable as possible, The attached charts show the Foundation’s fee increases
compared with other fee paying institutions over the last six years.

The increases are displayed below by $ amount fer both primary and secondary schools.
The data analysed by percentages presents 4 very similar picture.

N.B. Ii should be noted that the relatively low fee increases displayed are during a period
when the per capita subvention from Government was falling (see Chapter 3 paragraph

2.3, — page 7).
CHANGES OF SECONDARY TLUITION FEES (HKS)
FOR 6 YEARS FROM 1998/9% TO 2004/05

30,00

25000 4+ — ——

0000 14— - —— e I P

! $17.350

g $15.100 $15.200
m e - $12,550

10,000 m—

55,448
0 - T T T
ESI FIs AlS Canadian o8 GSIS HEIS HELS HEIS
{(¥ri12y  {¥is68) {Ye=9-11)
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T CHANGES OF PRIMARY TUITION FEES (HKS)
FOR 6 YEARS FROM 1998/99 TO 2004/05

25,000 |
%1180

20,000 1

HES

10,000

5,000

Based solely on tuition fees. All other factors such as debenture and capital levies have
been excluded from this analysis.
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APPENDIX 19

Hearings of the Public Accounts Committee
Value-for-Money Audit on the English Schools Foundation

Chapter Four: Corporate Governance and
Headgquarters Administration of the ESF

Speaking Notes for the SEM

Thank you Chairman.

2. This Chapter of the Audit Report covers ¢orporate govemnance
and Headquarters administration. Both are core issues pertaining to the
sustained well-being of the English Schools Foundation ("ESF™) as a
strong ecducation institution. We generally agree with the Audit
observations and recommendations. We hope to sce  carly
implementation of necessary improvement measures within the ESF to
bring about a more transparent and accountable organization, which
operates on sound cost-cffectiveness performance.

Governance Reform within the ESF

3. Yesterday, the ESF held its annual Foundation meeting.  Among
other businesses, there has been an extensive discussion on a set of draft
guidelines prepared by the ESF Chairman for the restructuring of the ESF
governance and management. This attempt strongly demonstrates the
Chairman’s commitment in sustaimng the ESF as a quality education
centre, which we deeply appreciate.,

4. We see the ESF Foundation’s endorsement of the guidelines a
good first step towards the right direction of modemizing the governance
structure of the ESE. We note that the pnnciples and approach are
sensible ones but as always, devil1s in the detail, which would be worked
out by a task force. At this point of time, this task force has yet to come
into being. A clear way forward is pending. Whether the intended
results of the guidelines could be delivered would hinge on the shape of
the finalized product to be available next year. We sincerely hope that
the entirc EST community could render its continuous suppoit to the
upcoming task force and the ESF Executive Committee in order to bring
this important task to fruition jn a timely manner. Without prejudice to
Govemnment’s overall policy of not micro-managing any subvented body,
we would be happy to contribute our knowledge and experience in school
administration should the ESF considers our advice uscful and relevant to



the review work in the next step.

5. Back to the Audit Report, we believe that the final outcome of
the governance reform could address these problems identified during the
audit exercise or at our fact-finding work —

(a) The existing mammoth-sized governance body is less than
effective and must be slimmed up. The proposed size of 25
as contained in the Chairman’s guidelines seems consistent
with the Audit observations.

(b) Composition of the ESF govemance body should reflect a
proper balance of views from various sectors.

(¢} Proper procedures should be put in place to avoid any
possible conflicts of interest which might undermine the
quality of management. Essentially, stringent declarations
of interest requirements should apply as they do within
Government and in the private sector,

(d) Actions should be done to ensure that as a fundamental
practice, decision making in a fully informed and
evidence-based approach should be practiced at all leve! of
management within the ESE.  Proper records should be
maintained on the decisions made and on the considerations
underpinning such decisions.

As stated in the Audit Report, we would also review our long term role on
the ESF Foundation and the ESF ExCom, giving regard to our usual
practice of not involving in the manapement of individual schools or their
school sponsors.

Cost Effectiveness of the ESF

6. Meanwhile, pending outcome of the ESF governance reform, we
would continue 1o expect the ESF to enhance its cost-effectiveness to
safeguard prudent use of public funds and parents’ tuition fees. This is
important in that further to the “oyster lunch”, which brought uneasiness
to many ESF stakeholders when it was known to the public earlier this
year, the Audit Report reveals departure from market practices in various
aspects of the ESF operation,

7. We are glad that the ESF has so far been positive in its response
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to the Audit findings. While we should offer a reasonable period of time
for it to adjust, the ESF must take prompt action and seize every
opportunity to seek remedial measures early. Members of the public
would be interested in hearing from the ESF justificatrons in support of
its policies touched upon in the Audit Report. For example —

(a) Remuneration: Why is it necessary to offer a remuneration
package much more favourable than that offered by other
local international schools whose standard of operation is
comparable to that of ESF? How is it value-for-money?
What is unique about the ESF?  And in what ways are ESF
tcachers distinctive from their local counterparts that deserve
a much enhanced package?

(b) Housing Benefits: ESF staff are privileged to have quarters
built in prime sites, Why is it necessary for the ESF to
offer rental allowance up to 50% of monthly salary (as high
as 90% back in early 1990s)? On what basis did the ESF
draw up such z rate 7 Has the rate been the outcome of
vigorous market research ? Were the rates adopted only
after a decision by ExCom in an informed manner with
justification and financial implications to the ESF
thoroughly set out in a paper to ExCom ?

{¢)  Overdraft: Cashilow of schools with a long history should
be quite stable and predictable.  'What special circumstances
that keep recurming every year that have barred ESF from
better managing its income and expenditure pattern to
smoothen its cash flow? While the ESF has been able to
run on surplus towards year end, where does the money go
when ESF parents pay their fees during the year?

(d) Golden Handshake: In what circumstances would the ESF
offer payments to departing staff to an extent more than that
stated in the cmployment contract? Any rule on how to
assess the amount of enhancement?  Who could make such
decisions? Were these decistons properly documented?
Why was the ExCom not consulted and not even informed in
some of the cases ?

8. With the above general remarks, we welcome Members’

questions on (Govemment’s views in relation to Chapter Four of the Audit
Report.
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APPENDIX 20

Hearings of the Public Accounts Committee
Value-for-Money Audit on the English Schools Foundation

Chapter Four: Corporate Governance and
Headquarters Administration of the ESF

(Continued Session)

Speaking Notes for the SEM

Chairman,

Thank you for allowing me to speak again before this Committee
resumes its hearings on Chapter Four of the Audit Report.

2. During the hearings on 10 December, some Members blamed the
Administration for not monitoring the English $chools Foundation (“ESF™),
Such criticisms arc unfounded and I feel obliged to make a response to put
things 1n perspective, for the purpose of a fair and informed discussion.

The ESF’s Obligation and the Administration’s Role

3. The ESF iz established by law and enjoys the powers and
privileges bestowed by the Enghsh Schools Foundation Ordinance (Cap
1117). The ESF Foundation is the supreme governing body within the
ESF cstablishment. Its membcership comprises representatives from a
wide cross-section of the community, including government officials,
whose role was intended to be advisory, to allow the ESF the benefit of the
views of different community sectors. Had it been envisaged that the
Government should play a watchdog role, the Ordinance would not have
been introduced by a private Member, and the Government would have
been given the necessary stahutory powers to direct and monitor the
operation of the ESI'.

4. For historical reasons, EMB has one representative on the ESF
Executive Committee. This is a unique arrangement, not repeated in other
school sponsoring bodies receiving government subvention.  The purpose
is for liaison and advice. Indeed, it is an established and widcly-accepted
policy that the Administration should refrain from micro-management.

3. This notwithstanding, since late 2002 when we suspected
significant cost effectiveness problems within the ESF, we have stepped up
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our attention to ESF operation, both inside and outside the ESF Executive
Committee. One example is the fact-finding exercise which we inttiated
in early 2003. Members should all have been provided with the draft
report of this exercise and [ shall not explain the depth and breadth of our
work. We could proudly say that we have done our part diligently.
Understandably, without the same legal right to access ESF archives, we
are unable to unearth the mismanagement to the same extent as the Director
of Audit. But gratifying 1o note is that most if not all observations we
made have been generally shared by the findings of the Director of Audit.

The Responsibilities of the ESF Executives

6. Years of impartial and conscientious examinations of public
accounts have eamed the Public Accounis Committee much community
respect.  For this respect to continue, a fair evaluation of the ESF
Executives’ role in ensuring ESF’s cost effectiveness must not be missed.
To be fair to my colicagues, and more importantly, to be fair to all ExCom
and Foundation members, I must elaborate on what should have been the
reasonable expectations of the ESF Executives and part-time ExCom and
Foundation members serving on an honorary basis.

ESF Headguarters Administration

7. [ arm quoting onc of thc most glaring mismanagement examples in
this Audit Report, i.e. the three golden handshake packages recently offered
by the ESF to its senior staff. We have carcfully reviewed the minutes of
the meetings when the ExCom was appnised of the departure of the threc
senior staff. We confirm that only in one case, that of Siaff A, was the
ExCom consulted on the extra payment made. At that time, the ExCom
was told that the resignation was accepted “in accordance with the
Conditions of Service” and I stress, “in accordance with the Conditions of
Service”. In other words, the ExCom was not informed that it should
indced be the resigned officer who should have paid the compensation to
the ESF for the short notice given for his departure. In respect of Staff B
and C, the ExCom was only informed of their resignation. No mention of
payment was ever made. For Staff C, whose resignation took immediate
effect, we did ask the ESF for details but in vain. We became aware of
the golden handshake for him through an anonymous letter issued to the
press several months afterwards.  In respect of the payment to Staff B, if
not for the report of the Director of Audit, 1 am afraid that EMB, and 1
presume other ExCom members, would stili be kept in the dark. And
frankly, we do not know whether similar cases exist.

8. To put it mildly, 1 was surprised at the last PAC hearing that some
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Members attributed the ESF’s wastefulness to be the responsibility of EMB.
Members seemed to have tis-mterpreted the problem and picked the
wrong target of attack.  We have been participating in the ESF ExCom on
the basis of trust and cooperation. For an organization which has
repeatedly emphasized the outstanding calibre of 1ts staff, and with a
successful business person in the chair, would Members consider it
reasonabie that we should, at each and every one of the monthly ExCom
meetings, iake the initiative to ask if for the last month, there had been any
golden handshake proposals, any inappropriate payments of ¢ntertainment,
medical and dental allowances or any claim for taxt fare that was not
supported by receipts?  How could the ESF ExCom function if it were
pre-occupicd with this kind of micre operational matters?  And, more
fundamentally, should the onus not be on the ESF Exccutives to bning up
for the ExCorn's approval cases which merit exceptional treatment not in
line with established policies and financial management rules? Do they
not have the duty to furnish all necessary background information to cnabic
the ExCom to make an informed decision?

ESF School Administration

g, The same applies to school administration, At the last PAC
hearing, some Members criticised EMB for not doing anything about the
school whose council had not met for almost two years.  Let me stawe the
facts.  Just as in the case of aided schools, EMB is not represented on
any ESF school councils. How would EMB know if the problem was not
cven reported to the ExCom? But in accordance with the ESF
Regulations, the Chief Executive of the ESF or his representative sits on
every school council.  Should we rather ask what has the ESF
Headquarters done? What should be the role of the ESF management in
the first place? Why has it kept the ExCom in the dark? We simply
could not see any case for blaming the Administration.

10. If Members indeed consider it reasonabie that EMB should
micro-manage given the recurrent subsidics we pay {o the ESIE then [ must
caution that the same, if not more stringeni, level of control must apply 1o
all atded schools, which are almost completely funded by the Government,
as well as subvented organizations in general. This clearly goes against
the existing policy of school-based management and represents a move
from outcome moenitoring to input control and micro-management of
subvented organizations.

11. In EMB, there are only six officers, from Assistant Education
Officer to Permanent Sccretary, with varying degrees of involvement with
the EESF, amongst their many other responsibilities, whereas the ESF
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Headquarters has a statfing establishment of over 50 persons working full
time. Here, | have not included the administrative staff working in ESF
schools, again working full time.

Value-for-Money Measurement by Quality

12. Last but not least, ESF has deployed the quality argument, namely
its academic achicvements, to defend its costs. | must say, golden
handshake, unsatisfactory  school  administration, inappropriate
entertainment allowances are not necessary bedfellows of quality education.
In other words, wastefulness does not necessanily come with quality
education. To put the guality question in proper perspective, we should
compare like with like.  If Members are so tnterested, [ would suggest that
Members enquire about the public examination results and the teacher
qualifications of the other local international schools to sce if they fare
significantly worse than the ESF.

13. We appreciate that ESF schools bave taken on students having
special education needs., Therefore, the provision for Sarah Roe School,
the special school operated by ESF, has been consciously insulated from
the review on subvention arrangement. For Members® information, local
public sector schools are also shouldering their fair share in providing
education to children with Special Education Needs. These children form
an average of 14% of the student body within the aided sector.

14, Chairman, [ must reiterate that we are not seeking to belittle BSF's
contnibution to Hong Kong’s education. Owverall, its students are deing
fine, its schools are doing fine, and its teachers are doing fine,  However,
its management, and if I may say so, its senior executive management and
its governance, arc lagging bchind public expectation of a modern
viganisation.  We should focus on value for money and governance.
There must be proper checks and balances in the ESF to ensure
cost-effective  usc of resources, transparency of operation and
accountability of outcome,

15. Before this Committee, Chairman, is a 37-year old historical
legacy. ESF's governance and management problems did not start
yesterday. | urge Members to tackle the root of the problem and place
responsibility where it should lie.  Only by doing so could this Committee
uphold its credibility and maintain its objectivity. Al along, the
(rovernment has had high regard for this Committee and would continue to
play our modest part to contribute to an impartial hearing.

16. Thank you, Chairman.
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HEE APPENDIX 21
Education Department

r@mm oot EMB(IRS)YC/ESF/1 14/F, Wu Chung House
FeBEY Yo ref 213 QUECU’S Road East
T A TelNo2897 638K Wanchai, Hong Kong

MR Fox No21 19 G107

08 January 2005

Clerk to the Commuttee

Public Accounts Commitiee
Legislative Council Secretanat
The Legisiative Council

R Jackson Road

Hong Kong

(Attn: Ms Dora Wai)

Dear Ms Way

Public Accounts Committee
The Director of Audit’s Report No. 43

Please refer to the respotise of the English Schools Foundation
(“ESF™) dated 4 January 2005, relating to participation of Government
officers in the business of the ESF. We intend to submit the enclosed
information note for reference of (he Public Accounts Commitiee. The
Chinese version would be forwarded to you at a later stage.

Yours sincerely,

\,

)

{ LA Yiu-ket, Samson )
for Sccretary for Education and Manpower

- 2
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Weare the new Education and Mavpower Burvau forred by the preager of the ofd Bareau and te Bducation Deparomest Ta
ranimize white, we are uning owe Al slationery whake ack Lt
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Information Note for the Public Accounis Committee

Participation of Government Officers in the
Business of the English Schools Foundation

INTRODUCTION

Upon instruction of the Public Accounts Commuttee, the Clerk to
the Committee invited the English Schools Foundation (“ESF™), vide her
letter of 22 December 2004, to provide information relating to the
participation of Government officers in the business of the ESF.  Such
information includes the name of the Government representalives on the
ESF Foundation and Executive Committee ("ExCom™), thewr attendance
and their views or suggestions on the corporale governance and
Headquarters administration of the ESF, ete,

2. To ¢nable that the matter could be considered in a more informed
mannet, this information note secks to sct out other information not
covered in the ESF’s response of 4 January 2005.

GOVERNMENT REPRESENTATIVES ON THE ESF

The ESF Foundation

3. Under the English Schools Foundation Regulations, which are
subsidiary lcgislation made by the ESF without the need of negauve
vetting or gazettal, the Chaet Secretary {or the Admimistration (MC8™) and
the Permanent Secretary for Education and Manpower (“PSEM”) are
members of the ESF Foundation. PSEM might also nomunate up to
two representatives as advisers to the ESF Foundation,

4, The CS had not attended any of the ESF Foundation meetings in
the past. Government’s role on ESF Foundation has all along been
carnied out by the Director of Lducation (now the Permanem Secretary
for Education and Manpower) or her represcntative.

5. As stated in the Audit Report and in SEM’s opening address at
the PAC hearing on Chapter Four of the Audit Report, we would review
our long term role on the ESF Foundation and the ESEF ExCom, giving
regard to our usual practice of not involving in the management of
individual schools or their school sponsors.  This would include the



position which 13 held by the C8 in the ESF Foundation.

q. It is relevant to note that except for the wo recent Foundation
meelings, the remaining ones in the past five years were convened 1o
consider reports of individual ESF pnncipals, report of the ESF Secretary,
annual accounts of the ESF and appointment of auditors.  Indeed, from
the angle of its day-to-day operation, our representation would make a
bigger contribution to the ESF by offering advice to the ExCom than by
recelving routine reports at the Foundation. The ExCom mects once a
month while the Foundation, once a year only. When important issues
were considercd, we would step up our representation.  For instance,
when the Foundation clected its Chairman upon the resignation of the
former Chairman, PSEM and her two designated advisers (also EMB
officers) all attended the meeting. When the governance reform was
raised for discussion at the most recent Foundation meeting held in
December 2004, which has not been included in the ESF’s response, both
the subject Deputy Secrctary and Principal Assistant Secretary attended.

The ESF ExCom

7. As regards the ESF ExCom, the membership includes PSEM,
and she might appoint a representative fo represent her at the meetmgs.
It has been the long held practice that the representative is the Principal
Assistance Secretary for Education and Manpower {or Assistant Director
of Education before the merger) responsible for the ESF policy.  Unless
the circumstances require otherwise, this representative would attend
meetings of the ESF ExCom on behal{ of PSEM.

8. The information provided by the ESF shows that our
representative has participated in most ESF ExCom mectings during the
past five school years. Our involvement in the discussion of ES¥
matters should be consistent with Government’s overall position vis-3-vis
the ESF, 1.¢. to strike a sensible balance between oversight and avoidance
of micro-management.

ACTIONS TAKEN BY THE ADMINISTRATION

9. For hmistoncal rcasons, EMB has une representative on the ESF
Executive Commitice. This s a umgue arrapgement. The
Administration does not sit on the management committce of any other
aided schools or the executive committce of their sponsors.  This
suggests that our ExCom membership was intended to serve a liaison /



advisory function, ensuring that the interests of (British) civil servants
whose children autcnded the ESF schools were well served and policy
decisions were adequately communicated. From the way the English
Schools Foundation Ordinance was couched, it was never intended that
Government should micro-manage or monitor the ESF.

10. That said, we have cxpressed interest in some matters being
study at Chapter 3 of the Audit Report.  An example is the pay review
process.  Separately, we have kept informal exchanges with the ESF
management on a wide spectrum of issues through channels outside the
Foundation or ExCom context.  Most of these mectings were inforinal
and frank and were attended by the former ESF Chairman, but not the
ESF Executives. TFor example, at a meeting with the then ESF Chairman
on 11 July 2003, we asked about the details behind the sudden resignation
of Staff C.

. Other than meelings, we also maintain an exchange channel
through clectronic mail or formal letters of correspondence. The
Government representative on the ESF ExCom has from time to time
raised questions on issues to be discussed at future ExCom mectings,
complaints or other areas of doubt in the operation of the ESF. For
example, we have expressed interest in the background of the ESF
Educational Services 1.td, which is a subsidiary of the ESF,

12, Separately, we have wmtiated the fact-finding cxercise in early
2003, which is to examine the cost structure of the ESF operation.  The
Dircctor of Audit, in his access to EMB records, has also drawn reference
from the findings of this exercise. Indecd, as far as EMB is concerned,
the conduct of this fact-finding excrcise has provided valuable
information on the probable reasons for the inertia within the ESF against
changes. The problems we have encountered in the review process have
been briefly set out in paragraph 3.16 of Chapter 3 of the Audit Report.

Education and Manpower Bureau
January 2005

[
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APPENDIX 22

Reply of 7 January 2008 from
Mr Jal Shroff, former Chairman of the English Schools Foundation

i refer to your letter CR{3¥PAC/R43 dated 6th January 2005 requesting me as
the former Chairman of the English Schouls Foundation (ESF) 1o comment on the Audit
Commission's observations and recommendations on various aspects raised in the Audit
Report in particular the part on “corporate gevernance” and also if during my tenure as
Chairnan of the ESF whether the Goverpment representative on the Foundation had put
forward any views or suggestions on various aspeels covered in the Audit Report in
particular issues relating to corporate governance.

My schooling was at KGV (today an ESF School} and [ have been involved
with the ESE since 1983 as a member of Parent Teacher Associations, Schoal Councils,
Management Committee, and for about nine years as the Chairman of the ESF.

I have just this morning (7th January 2005) reecived a copy of the report and
would have appreciated if 1 had been given more time to digest and respond in detail to 1t,
nevertheless [ shall try my best 1o reply. [ will restrict my response to the issuc of
Corporate Governance (Chapter 2) and your question concerning involvememt of the
Government representative on the Foundation who incidentally is a representative of the
Director of Education (now representative of the EMB) and is one of the ninc members
of the Executive Committee ol the Foundation.

Regulation S of the Regulations of the English Schools Foundation (1985
Revision) defines the Excculive Committec of the Foundation as follows:

5.1 The Execcutive Commitice shall administer all the affairs of the
Foundation other than those vested by the Ordinance in somc other
authority of the Foundation or retaincd as a power of the Foundation
itself.

5.2 The Executive Committee shall easure that the provisions of the
Education Ordinance & Regulations and of (he Ordinance and these
regulations are complicd with.

Let me now comnicnt on Purt 2 CORPORATE GOVERNANCE.

2.8 I agree that the large membership sizc of the Foundation is not
conducive to efficient decision making - having said that over the last
many years the Koundation has seldom made any decisions of
importance; the important decision making has been left in the hands
of the nine members ol the Executive Commitice.
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2.9 I agree that FESF needs to totally revicw its Regulations to ensure that
they reflect the changes NOT so much in the development of the
community (as stated in the Audit Report) but with regard to the muiti
cultural intake of its students and the latest Educational Developments,
to ensure that ESF is in line with the best practices.

210 I do NOT belicve it is necessary to establish an advisory body similar to
those established by the UGC-funded institutions. The ESF presently
has FOUR Standing Committees to advise the Executive Commiliee on
(a) Management of Schools (b) Academic & Administrative matters (c)
Professional & Educational matters (d) Views of Parcnts & Pupils
within the schools.

] suggest that there is an acute need to establish an active Audit Committee
(with representative from the EMB/Financial Services and the Treasury Bureau) whose
job is to monitor and to advise the Executive Commitice on all financial matters, The
ESF has enough educationalist but is lacking in having someone in the head office with
local commercial know-how. In my humble opinion the ESF is in the business of
EDUCATION  (turnover over a Billion HK$)

2.13(b) Tntercsting idea but needs to be carcfully thought through and at this
point of time I am NOT prepared to comment.

2.15  The reality of the situation is that at most times external members once

2.16 & appointed do not have the time or frankly are NOT interested in

2.17  attending the mectings - with the best intentions I doubt if this situation
can change unless we have a ratio of at Icast three outsiders to onc
insider.

In my humble opinion the FMB should play a much more active role to
exercise their influence on decisions made at the Executive Committee meetings dealing
with all financial matters. To the best of my knowledge the minutes of both the
Executive Committee and the Foundation meetings will reflect that NO Government
representative has over the last ten or more years brought up the question of Corporate
Covernance.

As Chairman 1 have had private discussions with Mrs Fanny Law on 2 number

of occasions on the composition of the Foundation and the nced at an appropriate time to
make changes.
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Incidentally every single draft budget prepared by the ESF over the last forty
odd years has had to be approved by the Education Department {(now EMB) before it is
implemented. The budget reflects salaries, school fees and projected surpluses and or
deficits.

Finally 1 do not entirely agree with 3.3 - any business leverages its Fixed
Assets and I am surprised that the Audit does not reflect the value of ESF owned property
- which I belicve is substantial. If the ESI’s finances are in such a bad state
(as reflected in the Audit Report) surely it was irresponsible for the EMDB to allocale ESF
two additional sites to build two large private indcpendent schools part of which will be
financed by our parents?

In conclusion please keep in mind that since 1967 the fee paying parents of the
ESF have paid their share in expanding from two schools to fifteen Schools; not to
mention the numerous new buildings added to Schools - actually the Government has
benefited considerably over the years both financially and from the quality of students
that the ESF has turned out and it is a shame that they are now suggesting cutting the
subsidy paid to the 1:SF.

Jal Shroff
7 January 2005
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ENGLISH SCHOOLS FOUNDATION

435 » Stubhs Road » Hong Kong

Tel: (B52) 2574 2351 Fax: (152 2838 0957
s QUMM+~ E

WAE (H52) 2574 2351 MR A (B52) 2838 0057

4 January 2003

Ms. Dora Wai

Public Accounts Committee
Legislative Council Building
8 Jackson Road

Central

Hong Kong

Dcar Ms. Wal,

The Director of Audit’s Report on the
Results of value for money andits (Report No. 43)

Chapter 4: Corporate governance and
Headguarters administration of the Englisk Schools Foundation (ESF)

Thank you for your letter of 22 December 2004, The responses to the vanous
requests for information arc set out in the appendices (0 this lctter as follows.

Appendix | Questions raised by Sceretary for Education and Manpower

Appendix 2 Attendance of government representatives at the Foundation
meetings {your sub-paragraghs (a) and (b))

Appendix 3 Attendance of EMRB representative of Executive Commiltee
mectings (your sub-paragraphs (¢ and {d)).

| trust that this response meets your requiremnents. The Chinesc transiation will follow
shortly.

Yours sineerely,

)Uq\“-'

John Bohan
Acting Sceretary and Chief Executive

Encl,

Secretury for Education and Manpower

Chairman, English Schools Foundation

Secretary for Financial Services and the Treasury
(Atm: Mr. Manfred Wong)

Director of Audit

L]
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Appendix 1
Re ation

The following answers to the questions should be read in conjunction with the
ESF response summarised at paragraph 4.25 of Chapier 4 and also page 10 of the
ESF submission to the Public Accounts Committee meeting of 10 December
2004, The latter shows that the percentage of staff on the old terms of service has
reduced substantially in recent years due to previous management action and that
the new contracts cost about 1076 less than the average figure cited by the Audit
Commission.

ESF did not and does not sct out to offer remuneration packages above those
offered by local international schools. ESF salaries were historically set by links
to the Civil Service Master Pay Scale. Since 2002, remuneration levels are based
on the need to recruit and retain teachers of the highest guality, following a
decision in 2000 to end the overseas package. We cannot comment on the
recruitment and retention capabilities of other schools in Hong Kong. Nor do we
have data on the requirements of international schools such as job descriptions
and person specifications; it cannot just be assumed that thesc are the same or
similar to ESF’s. We believe that our present remuneration level allows us to
recruit new staff but it remains to be seen, given our recent increased staff
turrover rates, whether we can retain the staff reeruited since 2000,

There are no value for money indicators in the Audit Report. It is purely a cost
study. There are no productivity indicators eg class sizes, hours worked, the needs
and demands of our student papulation (which may be different to schools against
which ESF was compared), and commitments to exira curmicular activities.
Neither arc there quality indicators like exarmnation results, value added data and
satisfaction levels among parents, Without such information it is not possible to
reach an informed view of the relative return obtained from employing teachers
on ESF terms and conditions.

With regard to the question “what is unique about the ESF?”, in the contexi of
remuneration we make no claims to umiqueness and given the lack of data in the
Report feel unable to comment on othet schools in Hong Kong. The schools
against which ESF is compared are, in any case, not named in the Audit Report.

We wish to make no comment on our distinctiveness other than to say that we
recruit mainly native English speaking teachers, with appropriate qualifications
and experience in the Botish or rclevant intermational curmiculum, and 1n liberal
tcaching methods. To secure and retain these teachers ESF has to compete in the
international market, requiring us to offer internationally competitive terms and
conditions. We cannot comment on other schools’ terms and how far any
particular set of terms are “deserved™. In any case, the use of the verb “deserved”
i3 inappropriatc; the test is the ability to recruit and retain staff of the required
calibre. Clearly, excessive staff turnover is detrimental to school effectiveness. It



(b)

()

also causes exira workioad and expense to recruit replacements.  As can be seen
from Table 3 at paragraph 4.25 of the Report, the percentage of staff keaving has
risen over the last 4 years from 7% 1o 11%.

Housing benefits

1t has been necessary to utilise rentals as the Foundation’s own portfolio was
previously 100% occupied and insufficient to provide the numbers of units
required. The present arrangement was implemented in 1992/93 and its objective
was to reduce costs. The basis was devised to provide for comparability in
housing between stafT of comparabie status whether oceupying the Foundation’s
own portfolio or in rented quarters. The then Treasurcr opined that the rates were
comparable to the Company he worked for. The scheme was implemented under
the direction of the then Honorary Treasurer and Chairman, both Executive
Commitice members. The scheme took five moenths to implement because, as a
cost-saving measure, it was bitterly opposed by a number of principals. 1t was
only after meetings between the staff concerned and the then Chairman and
Honorary Treasurer that the scheme was finally cntorced.

The Executive Committee have agreed to review these housing benefits and it is
expected this review will be completed by June 2005,

We have allocated ESF-owned quartess (previously occupied by teachers) to 4
newly appointed senior staff who Look up post in September 2004. This decision
was taken by the HR Director and myself, and candidates were shown the units
concerned at the interview stage in Aprl and May 2004,

Overdra

Day-to day income and expenditure (current aceount) is predictable trom year to
year. However, capital expenditure does not necessarily have a smaoth pattern.
ESF funded capital expenditure is investment in new and refurbished facilities
lhat directly benefit students. This is over and above the amounts provided by
Government for the provision of new facifities which the Foundation
acknowledges with gratitude. The Foundation's position on this is set out in
paragraph 3.5. of Chapter 4 of the Audit Commission Report. This is further
exemplified at page 9 of the Foundation's submission to the meeting of the Public
Accounts Comimittee of 10 December 2004, 1t would be possible for the
Foundation to arrange its finances so that an overdraft was never incurred. This
would be contrary to usual commercial practice. No commercial organisation
would deny itself access 1o credit. In the absence of such an overdraft facility,
projects which would benefit students would be needlessly delayed. This would
not be value for money for stakeholders.



(d)

Goldea Handshakes

No formal policy has been set down welating to this. In the case of the three
resignations cited in the Report, the staff concerned were, effectively, not required
to work during their period of notice in the interests of the effective management
of the Foundation and schools. [n the two cases which did not go to the Executive
Committee, these decisions were taken by Officers of the Foundation, (as per
Section 9 of the Ordinance) who are Executive Committee members independent
of any canstituent interest groups. The Executive Committee has agreed that in
{uture the approval of Lhe full Executive Committee wili be obtained betore
making extra payments to staff leaving the EST" and such approvals will be
minuted.



Appendix 2
Lepeo PAC’s Enquiry of 22 Decemnber 2004

a Foundation Meetings {as per Minutes of Mectings)

e T w——

1. 11 Mareh 2004

Chief Secretary The Hon Donald Tsang Apology
Education and Manpower Bureau | Mrs Fanny Law Present
Mr David Weng Present
Mrs Cherry Tse Present
2. | 11 December 2003
Chief Secretary The Hon Donald Tsang Apology
Education and Manpowey Bureau | Mrs Fanny Law Apology
Mr David Wong Present
Mrs Cherry Tse Apology
3. | 12 December 2002
Chief Secretary {Thc Hon Donald Tsang Apology
Education Department | Mr Hing-fai Lee Apclogy
Mr Andrew Poon Present
4. | 14 December 2001
Chief Secyetary The Hon Donald Tsang Absent
Education Department Ms Betty Ip Apology
5. | 14 December 2000 T
| Chief Secretary No record No record !
[
' Education Department Mr MY Cheng Apology
Mr C K Tam Apology
Mr Peter Leung Apology

b. The Chief Secretary did not aitend any of the last five Foundation Meetings between
2000 - 2004,
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Appendix 3

42 Executive Committee meetings were held for the past five years from 1999 to

1004,

Period
3 March 1599

8 June 1999 -
30 November 1999

18 Jane 2000 -
22 May 2001}

16 Qctober 2001 --
15 January 2002

16 April 2002 —
26 Navember 2002

21 January 2003 -
10 June 2003

27 June 2003

23 September 2003 -
12 Getober 2004

26 October 2004

(d)

No of
Executive
Commnitiees
Held
During the
Period

1

10

14

|

EMEB recentative

Ms. Kam Fung Lam

Mr. Joseph Wai

Mr. Peter Leung,

Ms. Betty Ip

Mr. Andrew Poon

Mr. Patrick L

Mr. Tony Tang

Mr. David Wong

Ms. Maisie Chan

Altendance
No. of
meetings
attended

1

iz

Afier examination of the relevant meeting minutes, there has been no mention on the
corporate governance and Headgquarters administration of the ESF by the government

representatives at any of the Foundation meetings and the Exccutive

Committee meetings held in the past five years. It would be reasonable to offer an
opportunity to EMB to comment directly to Public Accouns Committes in respect of

(d) id)-
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Executive Commitiee Meeting held between 1999 - 2004

EMB Eepresentative

Date af Meeting

3 March 1999

8 June 1999

12 October 1999
30 November 1999
18 January 2000

7 March 2000

5 April 2060

13 June 2000

17 October 2000
28 November 2000
12 December 2000
16 January 2001

6 March 2001

22 May 2001

16 October 2001

4 December 2001
15 January 2002

16 April 2002

11 June 2002

8 Oxtaher 2002

14 November 2002

Ms. Kam Fung Lam
Mr. Joseph Wai
Mr. Joseph Wai
Mr, Joseph Wai
Mr. Peter Leung
Mer. Peter Leung
Mr. Peter Leung
Mr. Peter Leung
Mr. Peter Leung
Mr. Peter Leung
Mr. Peter Leung
Mt Peter Leung
Mr. Peter Leung
Mr. Peter Leung
M3, Betty [p

Ms. Betty Ip

Ms. Betty Ip

Ms. Andrew Poon
Mr. Andrew Poon
Mr. Andrew Peon

Mr. Andrew Poon

Attendance
Present
Apology
Present
Present
Present
Present
Present
Present
Present
Apology
Present
Apcelogy
Present
Present
Present
Present
Present
Present
Precsent

Present

Apology



26 November 2002
21 January 2003

18 March 2003

13 May 2003

10 June 2003

27 June 2003

23 September 2003
7 October 2003

25 November 2003
9 January 2004

10 February 2004
8 March 2004

23 March 2004

28 Apnl 2004

17 May 2004

24 May 2004

15 June 2004

23 June 2004

28 September 2004
12 Qctober 2004

26 Qcetober 2004

M:. Andrew Poon
M. Patrick Li
Mr. Patrick L1
Mr. Patnck Li
Mr. Patrick Li
Mr. Tony Tang
Mr. David Wong
Mz, David Weng
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mtr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong
Mr. David Wong

Ms. Maisie Chan

203

Apology
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Present
Apology
Apology

Fresent
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7 January 2005

Clerk, Public Accounts Commitiee
(Attn: Ms Dora WAD

Legislative Council Secretariat
Legislative Council Building

8 Jackson Road

Central

Hong Kong

[Fax Na. 2537 1204)

Dear Ms Wai,

The Director of Audit’s Report on the
results of vulue for money audits {Report No, 43)

Chapter 4: Corporate povernance and
Headquarters administration of the English Schools Foundation

Thank you for your letter of 6 January 2005, 1 append below the nformation
and my comments requested in your lener.

Audii Commission’s examination of ntinutes of
Foundation meetings and Fxecutive Commiticy meelings

The Avdi Convmission {Audit)'s review of the minutes of micetings of the
English Schools Foundation (ESF) covered the period September 2000 to April 2004, During
this peried, the Foundation and its Exccutive Comunittee held five and 27 mestings respectively,
As part of the audit review, Audit staff have examined all the minutes of these 32 meerings.
Accordingly, Audit stalf have seen the mimues of the five Foundations meelings and 27
{covering the period Seprember 2000 to Aprit 2004) of the 42 Executive Commitice nmeelings
respectively referzad o in Appendices 7 and 3 10 the Acting Chief Executive of the ESE's letter
af 4 January 2005,



Altendance of the government representutives
al the five Foundation meetings

As stated in paragraph 2.19 of Chaper 4 of the Director of Audit's Report
No. 43, the Falure of members to attend Foundation meelings reduces their oppormnitics
contribute 1o the LS. According to the Regulations of tie English Schools Foundation, there
are four govermuent represensatives on the Foundaion (see Appendix B o Chapter 4 of the
Director of Audit’s Report No. 43). According to the Foundation's gxeting, minutes:

(@) at the two Foundation meetings in December 2000 and December 2001, all the
four govermment represenatives did nov anlend;

{b) at gach af the twa Foundation meetings in December 2002 and December 2003,
anly one of the four government representatives stended; and

() at the Foundation meeting in March 2004, three of the four govermment
representatives attended.

Audit considers that the attendance raw of 25% (Nowe) of government representatives at the
above-mentioned five Foundation meetings was unsatisfactory.

Attendance of the government representalive
at the 42 Exeeative Committee meetings

As stated in Appendix 3 o the Acting Chief Executive of the ESF's letter of
4 Junvary 2005, of the 42 Executive Commitiee meetings held between March 1999 and
October 2004, the government represenlative attended 35 of them, representing an attemlance
ratec of 83% . Audie constders this atendance rate acceptable.

e e o L 112+ k1 ke M o B e sint it ekt 8w ces

Note: Govermment represemialives” altendane e rate is colenlaied hy:

Total manber of gevernmeni represeniatives’
altendances af the 5 meetings
4 governmment reprexeniolives on
the Foundation « 3 meelings

N B



Government representatives’ views on the
corporaie governance and Headguarters administration of the
ESF ar Foundation meetings and Executive Commitiee meetings

Reparding the statement in paragraph {d) in Appendix 3 to the Acting Chief
Executive of the ESF's letter of 4 January 2005 that “there has been no mention on the corporate
governance and Headquarters administration of the ESF by the government representatives at
any of the Foundation meetings amd the Executive Committee meetings held in the past
five vears”, Audi{ examination of the minutes of the Founlation meerings amd the Executive
Comunittee meetings covering the period September 2000 to April 2004 revealed that;

(a) thete were no recorded views of the government representatives on the corporate
governance of the ESF at either the Foundation meetings or the Executive
Commitiee meetings;

(M) there wete no recorded views of the government representatives on the
Headquarters admimistration of the ESF ar the Foundation meetings; and

() on somme occasions, the govenment represenialive expressed views on the
Headquarters administration of the ESF at some Executive Committee meetings.
It the event that the Committee wishes to obtain information about these views,
it may wish to request the ESF to provide ir with the pertinent minutes of
meetings.

Yours sincerely,

(Patrick LEUNG)
for Direcior of Audie

¢.c. Secretary for Education and Manpower
Permanent Secretary for Educalion and Manpower
Chairman, English Schools Foundation
Acting Secretary andd Chief Executive, English Schools Foundation

Secretary for Financial Services and the Treasury
(At Mr Manfred WONG)
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PEAKREMESESR TR NLENE R
Education and Manpower Bureau
Crovernment Secretariat, Goverament of the Hong Kong Special Admimistrative Regiob
The People’s Republic of China '

EI%EE Our Ret- Wik Telephone: 2892 6168
FE B Your Ref.: MR Fax Line- 2330 3780

11 January 2005

Clerk to Committee

Public Accounts Commiitee
Legislative Council Secretariat
& Jackson Road

Central

Hong Kong

(Attn: Ms Dora Wai)

Dear Ms Wai,

The Director of Audit’s Report on the
Resuits of Value for Money Audits (Report No. 43)

Chapter 4: Corporate Governance and Headquarters Administration
of the English Schoels Foundation (“ES§)

Thank you for your letter of 11 January 2005 seeking

supplementary information in following up the hearing session held
yesterday.

Attendance Record
Contrary to Mr Bohan's advice, EMB was represented at the

ExCom meeting hel! on 2§ September 2004 by Mr Samson Lai in his
capacity as Actmg Principal Assistanl Secretary for Education and
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Manpower (the incumbent Principal Assistant Secretary was on leave
then). An extract from the minutes of that meeting 1s attached. For the
12 October 2004 meeting, it was our dcliberate decision not to attend
given that it was convened to consider the ESF’s fundraising strategy
which is squarely an internal matter of the ESF. In addition, against the
backdrop of Government’s discussion with the ESF on the future of the
subvention arrangement, we considered our absence desirable to forestall
any unnecessary speculation and accusation of conflict of interest.

A Member expressed concern as to whether the Governnent
representative on the ESF ExCom contributed to discussion on important
agenda items at the Septernber meeting. We wish to point out that the
ExCom minutes ave not prepared in a verbatim format.  Therefore, the
absence of express reference to comments made by any one Member
could not be used to deduce that that Member made no contribution to the
deliberation. In addition, as explained at various PAC hearings, EMB’s
contribution to ESF deliberation was multi-channelled and took place
also outside formal ExCom and Foundation meetings.

Yours sincerely,

D aianns- SN

( Mrs Cherry Tse )
for Secretary for Education and Manpower

.C. Acting Secretary and Chief Executive, ESF 1
Chairman, ESF ] w/o encl
Secretary for Financial Services and the Treasury
Director of Audit

2 Note by Clerk, PAC:

(1) The above only shows the item on “Aftendance Record™ m the Secretary’s letter.

(2)  The extract from the munutes of the ExCom meeting on 28 September 2004 not attached
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EHRBISIH®R APPENDIX 26

ENGLISH SCHOOLS FOUNDATION

435 * Stubbs Road » Hong Kong

Tel; (852y 2574 2351 Fax: (M452) 283K 0947
HHE e Gl SR

WL (HSL) 2574 23531 WO (BS2) 283K 0057

1) Decemnber 2004

Ms Pora Wai

Public Accounts Commities

Legislative Council Building

8 Jackson Road

Central

Hong Kong By Fax 2537 1204 and Post

Dear Ms Wai,

The Director of Audit’s Repart on the
Results of Value for Money Audits (Report No, 43)

Chapter 4 : Corporate Governance and
Headguarters Admigistration of the English Schools Foundation

Please find attached the Drafl Guidelings for the Restructuring of the Governance and
Management of the ESF which has been approved by members at the Foundation Mecling
on % December 2004,

A Chinese translation of the paper will be provided in due course.

Yours sinserely,

I

John Bohan
Acting Secretary and Chief Executive
English Schoo!ls Foundation

All

ce Secretary for Education and Manpower
Chairman, Enghsh Schools Foundation
Secretary for Financial Services and The Treasury (Attn © Mr Manfred Wong)
Director of Audit
Ms Gloria Ng

X VIR DA - I S B D A L SN
COMMITIED TO HONG KONG'S FUTURE AND
TO EXCELLENCE N EDUCATION
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APPROVED BY MEMBERS
AT

THE ESF FOUNDATION MEETING ON 9 DECEMBER 2064

DRAFT GUIDELINES FOR THE RESTRUCTURING OF
THE GOVERNANCE AND MANAGEMENT OF THE ESF

Introduction

Initially, it was thought prudent to make changes in the margins and thus avoid the long and
tedious process of seeking legislative amendments to the Ordinance. But after detailed
considerations this was not a possible option given that quite fundamental and sweeping
changes have to be made. Since we are to go through a legislative process at any rate it will
be by far better to effect changes that are far ranging and in line with best practice.

The constitutional underpinning of the ESF is the special ordinance froni the government of
the HKSAR. This Ordinance covers the following:
¢ The name and remstered office of the organisation
Its mission and purpose
The rights and duties of members
The clection and replacement of the govermning body
The functions and powers of the goverming body
The appointment and removal of officers
The procedures for members’ meetings, the preparation of accounts
The management of its schools
Form of contract
The farmation of commuttees

Anthony and Young had this observation to make of non-profit organisations:

Although the governing body supposedly represents the interests of the
general, or in some cases, that part of the public that has provided major
Sinancial support, it frequently is insufficienrly informed about major issues
Jacing the organization and its decisions therefore are not always
optimal... The absence of profit measures, the tendency to be service
organizations and the differences in top manggement structure resull in a
fradition of inadequate management controls.

This observation is especially germane to the ESF in view of the debacle in the past year and
the recommendations made in the Audit Report. These aside, changes in the political
landscape, an increasingly competitive environment, the new approaches to education, the
mounting demand for greater iransparency, quality and accountability are addihonal factors
that drive the need for a restructuring of its govemnance and management.

The most fundamenta) change to be effected is the separation of governance and management
roles. This drafl will therefore address these 1ssues separately.
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Guiding principles for the restructuring of governance

Governance processes and structures should:

bl Al U S o

Drive probity, efficiency and effectiveness

Ensure comphance with statutory and regulatory requirements

Provide proper stewardship for assets and resources

Ensure the proper and effective use of funds, both public and private

Follow a policy of openness and transparency in dissemination of decisions made
Focus on strategic planning rather than micromanaging

Make provisions for risk management and control

Demonstrate accountability

Require a proper code of conduct in the performance of public service

The governance structure and functions

AL

The ESF Council
Role: The Council is the supreme governing body of the ESF.
It will replace the current Foundation.

Composition: No more than 25 members with a clear majority of lay members
external to the ESF with a ratio of 2:1,

Guidelines for the membership:

1. Each of the members elected or nominated should serve on an ad personam
basis. They should serve as trustees rather than the representative of any
constituency.

The members will sign a code of conduct and undertake to abide by it.

There should be an appropnate mix of old and new members, staggered terms

for 25% of members.

4. Each member apart from the ex-officio members should not serve more than
two consecutive terms each lasting for three years.

5. The membership should have a range of expertise, knowledge and skills taking

into account the needs of the ESF at a particular time. At the time of clection

or appoiatment the Counci! should provide a list of the members and their

expertise fo serve as a guide in this process.

There should be a register of members’ interest,

The staff members elected should not concurrently hold office in staff

associations.

8. The members of Council will elect a chairman, vice-chairman and treasurer
from amongst its lay members.

9. The Council should review its effectiveness every six years and the results of
the review be published in the ESF annual report.

Ll

e

The Nomination Committee

The Committee shall have no more than 20 members consisting of nominations from
the Joint Council of Parent Teacher Association and the Management Committee. The
members shall nominate the 3-5 lay members of Council.
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C. Committee Structure
There shail be number of Standing Committees of Council this may include an Audit
Committee, Management Committee, Academic Committee, Staff Council and the
Joint Council of Parent and Teacher Associations. There should be a balance between
the need for participation by various stakeholders and the size as well as the number
of commuttees.
The Council may, as when necessary, appoint task forces, steering groups etc. to
perform specific functions.

The management structure and functions

Senmor Management Team
Role: To be responsible for the day to day running of the schools, to
implement the strategies and policies approved by Council, to advise
Conneil on matters relating to any aspects of the ESF. This wii] be
headed by the Chief Executive.

The Chief E ive Advi Tou
Role: To advise the CE and the SMT on issues relating to
management.

The School Management Structure
This will remain essentially unchanged apart from the administrative

procedures that will need 1o be put in place on the recommendations of
the ICAC and the Audit Report.
Incidentals
To reflect their roles more accurately the Secretary shouid be re-titled Chief Executive
and the Financial Controller the Director of Finance,

Implementation process and timeline

Approval of the drafl guidelines by ExCom - November 2004

Approval of the draft guidelines by the Foundation — December 2004

Appointment of a task force by ExCom, the task force will be charged with
the task to work out the details of the restructuning in consultation with the

CE designate — December 2004 to January 2005
Approval of the draft details by ExCom — February 2005
Open consultation of the draft — February to April 2005

Task Force to make the necessary amendments based on the results of
the consultation — May 2005

Approval of the draft by ExCom ~ June2005



Approval of the draft by the Foundation at an extraordinary meeting —
July 2005

Drafting of the necessary amendments to the Ordinance and the
Regulations -- 77

Seek legislative amendments to the Ordinance in the form of a private
member’s bill if appropnate -- 77

Implementation and the drafting of the Standing Orders --2?

List of References

1.

2.

A Guide for Effective Audit Committees. Hong Kong Society of
Accountants, 2002

Corporate Governance for Fublic Bodies: A Basic Framework. Hong
Kong Society of Accountants, 2003

Fit for Purpose: A review of governance and management structures
at The University of Hong Kong, 2003

International Corporate Governance: Text, Readings and Cases
Rabert Tricker, 1994

Management Review of the University of Hong Kong. University
Grants Committee, 1999

Non-statutory Guidelines on Directors ' Duties, Companies Regisiry.
HKSAR Government

QECD Principles of Corporate Governance 2004

Report of the Committee on the Financial Aspects of Corparate
Governance (Cadbury Committee) 1992
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ZEBRBIE APPENDIX 27

ENGLISH SCHGOOLS FOUNDATION

436 + Stubbs Rouwd + Honyg Kong

Tel (852) 2574 2351  Fax: (852) 2838 0957

A AfEm - BB

AL (RS2 2574 2351 ¥R LNV (B52) 2838 0957
18 January 2005

Ms. Dora W

Legzislative Covngil Building
§ Juckson Road

Central

Hong Kong,

Drear Ms, Wa,

The Director of Audit’s Report on the
Results ¢f value for money audits (Report No. 433

Chapter 41 Corporate governance and
Headguoarters administration of the English Schools Foundation (ESE)

Frefer to your letter of 13 January 2005, | have answered below the three points you raise in
he same order as in your letter.

(a) Having eonsulied the Chainnan, 1t 18 proposed that EMB will be able to appeint
one or twa members do the new ESF Counwil, The precise role will be considered
by ESF’s task force which is about to start work on 1ssues of gavernanee, so s
not possible 1o report further at present, lowever, the recommendations of the
task force will need to be discussed with EMB to ensure the proposals conform to
EMRB's own views on 115 robe and relationship with ESF,

(b)  The percentage of quarters eapenses for EST Headquarters staff is 22%.

(c)  The PAC will be kept informed of the ourcome of this exercise as you have
Tequested,

Yoyrs sincerely,

I N

Jogin Dohan
Acting Chief Exccutive

/mt

c.c. Secretary for Education and Manpower
Permanent Secretary for Education and Manpower
Chairrnan, English Schools Foundation
Secretary for Financial Scrviecs and the Treasury
(Attne Mr. Manfred Wong)
Director of Audit
Human Besources Direstor, English Schools Foundalion

MR IS LS ST L T e L=
COMMITTEDRD TO HONG KOMNG S FUTURE AND

TS EXCELIFNGE 1IN EQUCATION

- 304 -



APPENDIX 28

HEBIREH

ENGLISH SCHOOLS FOUNDATION

43R » Stubbs Road « Hong Kong
Tel: (852 2574 2351 Fax: (852) 2838 0957
HFH e FGER - - TR

3L (B2 2574 2351 BECMNE (BSD) 2838 (957

t0 January 2005

Ms. Dora Wai

Public Accounts Committee
Legislative Council

8 Jackson Road

Central

Hong Kong

Dear Ms. Wai,
Director of Audit’s Report No, 43

Chapter 31 Government subsidies to the English Schools Foundation

Chapter 4:  Carporate governance and Headguarters admninistration of the
English Schools Foungation

School administration of the English Schools Foundalion

Please find attached ESF’s summary of the Audit racommendations contained in
Chapters 3, 4 and 5 and the action proposed in each case. 1 wauld be grateful if you
could circulate these documents to the members of the Public Accaunts Committes.

Thank you.

Yours sincerely,
‘7 [/‘L"-ﬁw-«..

John Bohan
Acting Secretary and Chief Exacurive

c.e. Secretary for Education and Manpower
Chairman, Engiish Schools Foundation
Secretary for Financial Scrvices and the Treasury

(Atln: Mr. Manfred Wong)
Direclor of Audit

RO RECT AR R
COMMITTED TO HONG KONG S FUTURE AND
TO EXCELLENCE IN EDUCATION
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APPENDIX 29

FAX TRANSMISSION
To: Ms. Dora Wet ~ FaxNo.:
Publi¢ Accounts Committee
From: Johp Bohan
Date: 11 January 2005
No. of pages: 1 {including this page)
Dear Ms. Wan,

‘f e Director of Audit’s Report on the resuits of value for money audits

Chapter 4: Corporate governance and Headquarters administration
of the Enplish Schools Foundatian

At yestezday's hearing, [ referred to an Executive Committee minute of a meeting held on 23
June 2003, For the ¢onvenience of the members of Public Accounts Committee, a copy of

that minute is attached.
Yours sincerely,
W e
lohn Bohan
Acting Secretary and Chief Executive

{Encl.

c.c.  Chairman, ESF



ENGLISH SCHOOLS FOUNDATION
("ESF")

Minutes of 3 Meeting of the Exacutive Committee of ESF held at the Kong Kong
Club on Monday, June 23, 2003 at 8,15 a.m.

——— S

PRESENT ;  Jal ShrofF { Chairman ) John Shanahan
Graham Macnaughton Tim Heffman
Patrick Li David Reeves
Gordon Lewis

ABSENT:  Mike Haynes

1. Opening of Meoting

Mr Shroff took the chalr for the Meeting.

2. Chief Executive

It WAS RESOLVED THAT, review of his performance having taken place and
been found to be unsatisfactory, the employment of Jonathan Harris as the
Chief Executive of ESF be terminater.

IT' WAS FURTHER RESOVED THAT, Mr Shroff be authorized to deal with such
termination including but not imited to discussidn with Mr Hamis, glving the

relevant notice, agreeing terms of cessalian at Mr ShrofPs discretion and
generally all such acts as would be necessary to effect the termination,

3 Congitision
Thera belng no firther business the Meeting concluided.
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#j{’é‘% APPENDIX 30
Education Department

AR O ref: 14/F, Wu Chung House
HFMR Your ref 213 Queen’s Road East
MM Tel No: D807 6388 Wanchai, Hong Kong

BT Fax Mo 2119 9107

18 January 2005

Clerk to the Committce

Public Accounts Commutiee
Legislative Council Sceretariat
The Lemslative Council

8 Jackson Road

Hong Kong

(Attn: Ms Dora Wai)
Pear Ms Wai

The Director of Audit’s Report on the
Results of Value for Money Audits (Report No. 43)

Chapter 4: Corporate Governance and Headquarters Administration
of the English Schools Foundation (“ESF™)

Thank you for your letter of 13 January 2005 addressed to Mrs Fanny
Law, Permanent Secretary for Fducation and Manpower. As we are aware,
the ESF Executive Committee (“ExCom™) was bricfed of the resignation of
the former ESF Chief Executive, Mr Jonathan Harris, at the meeting of 27
June 2003. According to the minutes of that mecting {enclosed), no report
was made on the terms of cessation.

Annex K to the strictly personal and confidential submission of the
tormer ESF Chairman (our letter dated L1 Januvary 2005 refers) contains the
minutes of a special ExCom meeting held on 23 June 2003, Those minutes
have not been provided to the ExCom members who attended the meeting,.
According to the minutes, the then ESF Chairman was authonzed to deal
with the termination of Mr Harris® empioyment. As we advised the Public
Accounts Committee, we first became aware of the golden handshake for
him through an anonymous letter issued to the press several months

HUEBEWE AR SR 5 -ACHARMEAERW - J2on - MR v iey - T
We ae the new Fdwianon and Manpower Bureays rmed by the merges of the old Kuesu and the Fducation Depastment. To LRSI v SO B
ED 1217 (flew W5t TIOOTLLIE WASHE, WET RNE Lk OuR D1 SLATRReTY wivde 1200k las
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afterwards, and subsequently, through reading the relevant enclosures of
the strictly personal and confidential submission received from the former
ESF Chairman after he has resigned from the chairmanship. We understand
that this golden handshake forms an integral part of the non-disclosure
agreement between the ESF and its former Chief Exceutive.

Yours sincerely,

( LAI Yiu-ke:, Samson )
for Secretary for Education and Manpower

g.c. Chairman, English Schools Foundation
Acting Secretary and Chief Executive, English Schools Foundation

Secretary for Financial Services and the Treasury
Director of Audit

*Note by Clerk, PAC:

An extract from the minutes of the I'xCom meeting on 27 June 2003 attached
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Extract from the minutes of
the ESF Executive Commitiee meeting

held on 27 June 2003
X X X X X X X X
Present: Mr. Jal Shroff Chairman
Mr. Graham Macnanghton  Treasuver _
Mr. John Bokan Acting Secretary and Chief Executive
Mr, Tim Beffman Chairman, Management Committee
Mr. Toay Tang EMB’s Representative
Mr. David Reeves Chairman, Staff Councii
Mr. Gordon Lewis Chairman, Academic Committee
Apelogies: Mr. John Shanshan VYice Chalrman
Mr. Michact Haynes Chairman, JCFTA
In attendance: Mr. Johp Tustin Humas Resources Director
Mrs. Nancy Leung Executive Officer
Mrs. Margaret Tang Minutes Secretary

The Chairman advised that Jonathan Harris, Secretary and Chief Executive, had resigned on 26 June
2003 with immediate effect under his terms of contract and John Bohan was confirmed as Acting
Secretary and Chief Executive. John Bohan, thanked the Committee for its trust in appointing him
Acting Secretary and Chief Executive. He stated that he would not be an applicant for the permanent
position.
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APPENDIX 31

BHW Audit Commiskion WA Paewaule . 2583 0063
b2t 8 2ath Il
IR !;l:ﬂ;li:r:tl.i-m Lﬁ:-zr
Fhatesiel M ]
A'll‘t:é‘:!ui Wanchae, Hong Kang & i lelephone - B9 4303
VRAH ow Rer . UB/PAC/ENG/43-4 Urgent By Fax

HIF T vour Bef CB(:”J’PACIR‘*S

21 January 2003

Clerk, Public Accounts Committes
(Atn: Ms Dora WAI

Legislative Council Secretariat
Legislative Council Building

8 Jackson Read

Central

Hong Kong

[Fax No. 2537 1204]

Dear Ms Wai,

The Director of Audit's Report on the
resulls of valve for money audifs (Report No. 43)

Chapter 4: Corporate governance and
Headquariers administration of the Eoglish Schools Foundation

Thank you for your letter of 18 January 2005. As requested, 1 append below
Audit observations and recommendations regarding the recent information provided by the
former Chatrman of the English Schools Foundation (ESF) relating to the extra payments made
to three senior staff leaving the ESF referred to in paragraphs 4.29 to 4.34 of Chapter 4 of the
Director of Audit’s Report No. 43.

Staff A
As stated in paragraph 4.30 of the Audit Report, the extra payment made (o Staff
A upon his leaving the ESF had been approved by the Executive Committee of the Foundation.

This approval was recorded in the Executive Commintee’s minutes of meeting. Audit considers
this arrangement a good practce.
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Siaff B

As stated in paragraph 4.30 of the Audit Report, Audit could not find records of
the Executive Commirtee’s decisions regarding the extra payment made to Staff B upon his
leaving the ESF. In his email of 17 January 20035, the former Chairman of the ESF commented
that “The Secretary was wrong not to have this minuted at one of the Executive meetings™. It is
not clear whether this extra payment had been approved by the Execuwtive Committes.  Audit
ohservations and recommendations on this case are stated in paragraphs 4.31 and 4.32 of the
Audit Report respectively.

Staff C

As stated in paragraph 4,30 of the Audit Report, Audit could not find records of
the Executive Committee’s decisions regarding the extra payment made ¢ Staff C upon his
leaving the ESF. At the Public Accounts Committce's public hearing on 10 January 2005, the
Acting Chief Executive of the ESF provided some new information relating (o the deparnire of
Staff C. In addition, the Secretary for Education and Manpower provided the Committee with
some telated information vide his letter of 11 January 2005, The salient points of this additional
information included:

(@) on 7 January 2005, the former Chairman of the ESF told the Acting Chief
Executive of the ESF in a wlephone copversation that the Execulive Commiites
uf the ESF met on 23 June 2003 before the cessation of Siaff C's service;

(b} according 10 the minutes of the Esecutive Commitiee meeling held on
23 June 2003 provided by the former Chairman of the ESF o the Acting Chief
Executive of the ESF on 7 January 2005:

{i) the mccting was attended by seven members of the Executive Commitiee,
including the Chairman, the Vice Chairman, the Treasurer, the
Chairman of the Management Committee, the Education and Manpower
Bureau (EMBY's representative, the Chairman of the Staff Council, and
the Chairman of the Academic Commitee;

{ii} the neeling resolved that the eniployment of Staff C be terminated; amd

{itiy e meeting alsc resolved that the former Chairman of the ESF be
authorised to deal with such termination iocluding but not limited to
discussion with Staff C, giving the relevant notice, agreeing on the terms
of cessation at the former Chairman’s discretion and generally all such
acts as would be necessary to effect the termination:

() the minutes of the Executive Commitiee megting heid on 23 June 2003 had not
been entered in the ESF's minute books. The Acting Chief Executive of the
ESF said that this was the teason why Audit and he himsclf were nat awarc of
this Execurive Committee meeting; and
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(d)

the former Chairman of the ESF told the Acting Chief Executive of the ESF that
ke had circulated the minutes of the meeting held on 23 Tune 2003 to all whoe
attended the meeting.

In his lewer of 18 January 2005 to the Committee, the Secretary for Education

and Manpower said that:

{a)

(b

(c)

{d)

the minutes of the Exccutive Committee meeting held on 23 June 2003 had not
been provided to members who atended the meeting;

the EMB became aware of the exira payment made to Staff C when an
anonymous lemer was issued o e press several months after the departure of
Staff C;

in February 2004, the former Chairman of the ESF included the minutes of the
Executive Committee mecting held on 23 June 2003 as one of the enclosures in
his submission (o the EMB; and

according to the minutes of the Executive Committee meeting held on
27 June 2003, the former Chairman of the ESF advised the mecting that Seaff C
had resigeed on 26 June 2003 with immediate effect. However, the terms of
cessation of Staff C's service were not included in the minutes of meeting.

Audit considers it unacceptable that the minutes of the Executive Committee

meeting held on 23 June 2003 have not been enkered in the ESF's minute books.  As stated in
Regulation 2.3 of the Regulations of the English Schools Foundation:

“Minutes of the proceedings of every meeting of the Foundation,
Execurive Comminree, Standing Comminee, School Councif or dny
convmitiee shall be entered in a book kept for that purpose and afier
confirmation signed by the chafrman of such meeting or of the following
meeting, and shall when so entered and signed be prima fucie evidence
of the facts therein siated. ™

So faz, there is no evidene which shows that the contents of the mnutes of

meeting held on 23 June 2003 provided by the former Chairman of the ESF were agreed by all
members attending the meeting. Even if there is such evidence, Audit considers it unacceptable

that:

{a)

(b}

the Executive Committee authorised the former Chairman of the ESF to agree
with S1aff C the erms of cessation at his discretion without seeking its final
approval (see paragraph 4.31 of Chapter 4 of the Director of Audit's No. 43);
and

tie former Chaimman of the ESF did not report ar the subsequent Executive
Committee meeting the extra payment made to Siaff C.



In the light of the new Audit observations, in addition lo Audit recommendations
in paragraph 4.32 of Chapter 4 of the Direcior of Audit’s Report No. 43, Audit recommends that
the ESF should:

{a) enter 4!l minutes of Executive Committee meetings in its minute books; and

b refrain from delegating to any person the authority 10 agree on the terms of
cessation of a semiur staff member without the final approval of the Executive
Comniitee,

Yours sincerely,

&4

(Patrick LEUNG)
for Director of Audit

c.c. Secrefary for Education and Manpower
Permanent Secretary for Education and Manpower
Chairman, English Scheols Foundation
Acting Secretary and Chief Execative, English Schools Foundation

Secretary for Financial Services and the Treasury
{Attn: Mr Manfred WONG)
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APPENDIX 32

Hearings of the Public Accounts Committee
Value-for-Money Audit on the English Schools Foundation

Chapter Five: School Administration of the ESF

Speaking Notfes for the SEM

Thank you Chairman.

2. I must start off my rcsponse by saying thank you to the Director
of Audit and his team for their hard work in this comprehensive audit
exercise. As we responded in the Report, the Audit findings would
provide a useful reference to Government, the ESF, other stakeholders
and the community at large in respect of the issues under study.

3. I shall also thank the ESF Chairman for initiating the suggestion
of making the ESF an audited organization in March this year. By doing
s0, she is leading the ESF to take a big step forward. The ESF is moved
closer to the level of transparency and accountability it should have
delivered,  We look forward to sceing continued and concerted effort of
the ESF community towards this direction in the days ahead,

4, In an overall term, Government’s policy is not to micro-manage
any subvented organizations. As far as schools are concerned, we
promote school-based management and would normally defer to the
school management to administer their own school.  The ESF enjoys the
same autonomy in formulating its school policies as in the case of private
international schools.  Accordingly, we have not had any active
participation in the business covered in Chapter Five of the Audit Report.

5. This notwithstanding, we find the Audit observations and
recommendations generally sound. We urge the ESF to give due
considerations to the Audit findings and put in place improvement
measures as early as possible where appropriate. We also urge that
proper checks and balances are made available within the ESF such that
similar problems, if happened in future, could be identified at an carhiest
opportunity and rectified in the interests of the siudents.

6. Thank you.
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APPENDIX 33

REBRITE

ENGLISH SCHOOLS FOUNDATION

1. Opening statement

We thank the Honourable Chairman and members of the PAC for the oppoertunity to give
evidence in rejation to the observations of the Director of Audit.

When the new members of the Executive Committee of the English Schools Foundation
(L:SF) took office in March of this year we were acutely aware of the many problems and
deficiencies within the organization, In otder to have a comprehensive understanding of
the problems and demonstrate our resolve for reforms and accountability we invited the
Director of Audit to conduct a Value for Money Audit. In addition we invited the

Corruption Prevention Department of the ICAC to provide advice on ways to improve
the ESF administrative process.

We thank the Director of Audit and his colleagues for conducting such a thorough study
at such short notice and in such a namrow time frame.

Despite deficiencies relating to governance and management the schools within the ESF
systemn have consistently provided high quality education. This evidenced by:

+ Examination results: 99 percent of our students achieved pass levels in this year's
GCE A-levels examinations with 40 percent of our entries achieving Grade As

»  University entrance; In 2004-05, ninety five percent of our graduates have gained
entrance 10 universitics: 7% in Hong Kong, 43% in the UK, 20% in North America,
and 30% in Canada, Australia and other countrics. This is despite the fact that we are
non-sclcctive in our student intake provided the child can benefit from an English
medium of instructions and the fact that 10% of our students have special
cducational needs.

«  Parent satisfaction: An overwhelming majority of our parents express satisfaction
with the teaching and learning expenence of the their students.

« Student satisfaction: An overwhelming majority of pur students emjoy going to
schoel.

The larger question we need 1o address is: What does the HKSAR need? We respectfully
submat that:

1. it necds to support a scgment of its educational system that has consistently
provided high guality affordable education in the English medium.

2. It needs to provide stludents with a learning environment that 1s multicultural and

bilingual.

It needs w provide more opportunities for mainstreaming students with special

needs.

4. i needs a curriculum that is based on investigative, “liberal”™ methods of teaching
and learming and has international recopnition.

3.

To fulfil thege needs the ESF is willing and able to work with the Education and
Manpower Bureau (EMB) and the community at large to achieve better integration with
local schools in terms of improving the standard of English, continuing professional
development for teachers, training of student teachers and schoof leadership.
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ENMGLISH SCHOOLS FOUNDATION

438 = Stubls Road = Hlong Kong

el (852) 2574 2381
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HUE (M9 2974 2351
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1 February 2005

Mz, Miranda Hon

Public Accounts Committce
Legislative Council Building
6 Jacksen Road

Central

Hong Kong

Dear Ms. Hon,

The Director of Andit’s Report on the
Resuits of value for money audits (Report No. 43)

Fax: (BS2) 2848 0957

LR (RS2) 2828 (157

APPENDIX 34

Chapter §: Schoo! Administration of the English Schools Foundation (ESF)

Thank you for your letter of 24 January 2005, The actions referred 10 in your letter
have ail been achicved. The target dutes and actual dates achieved are tabulated
below using the same references as in your letter,

(a)

(b)

(c)

(d)
(e}
t))

(2

)

Subject

School Councils mectings
Schoo! Council members’
persenal interests and

declaration registers

An altcmative arranesment with
bankers

Asset recording and checking
Frocurement guide[ines

Properly document the
guotations

Assessment form 1o document
the assessment of applicant {or
school posts

Appointment sub-groups in
School Councils

Target Date

31 January 2003

20 Janvary 2005

20 January 2005

31 January 2005
31 January 2005

31 January 2005

20 January 2005

24 January 2005

¥

COMMITTE

Actual Date
31 January 2005

31 January 2005

20 January 2005

31 January 2005
31 January 2005

31 Jahuaty 2005

9 January 2005

9 Jannary 2005

’;i

TURE ANLD

-]

TO EXCELLENCE IN EQUCATION
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1 trust that this meets your requirenents. A Chinese transtation will follow.

Yours sincerely,

ﬁ/kjmw

John Bohan
Acting Secretary and Chief Executive

c.c. Secretary for Education and Manpower

Permancnt Secretary for Education and Manpower
Director of Audit
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ﬁégmmﬁ APPENDIX 35

ENGLISH SCHOGLS FOUNDATION

436 = Srubbs Rowd « Hong Kong

Felt (H%2) 2570 24%1  Fax- (H52) 2BaH 0957
Wl - S Eyi- M S R

Wil (R52) 2574 2351 B ¥ {8 (852) 2H3IR (857
20 December 2004

M. Miranda Hon

Pubiic Accounts Committee
Lepmslative Council Building
8 lackson Road

Central, Hong Koag

I3ear Mg, Hon,

School Reviews and Inspections

Thank you lur your letter of 16 Decetnber 2004 conceming the request by the Public
Accounts Comnnttee at the meeting held on 10 Decomber 2004, | enclose a folder with the
follovang conlenis.

1. A pare written by BSF's Bducation Development Direcior explaining the
ESF's three-tier approzch 10 school evalustion.

2. The procedwres poverning the Review of ESE schoods by the ESF's central
Education Teun.

1 Reports an Inspectionz/Reviews of the tollowing schools.
{a) Island Scheot (QOESTED Mov 2002
) Cross Phase Survey (OFSTER) Mov 2002
{c) Beason Hill School (1&7) {OFSTELD) et 20452
& Oct 2004

{43 {hearey Bay School (ESF review)  May 2004
(=) King Gearpe V School {FSF revicw) Ot 2004

H Kowleen Jvmor School {L5F reviewy Moy 2004
{g} Sha Tin dunior School {L8F review)  Now 2004
(k) Ieak School {ESF reviewy  Mar 2004
{1} Clegrwater Bay Schoul (EST review)  May 2003

Thete sre no Clunese manslations of these reports. Following the discussion hetween my
secretary and your colleagus, Ms. Szeto, I understand that this is acceptable,

Yours faithfully,

1 Bohun
Acting Chief Excentive

/Encl,
c.¢.  Seeretary for Fiducation and Manpower

Permanent Sceretary far Education and Manpower
Dhrector of Audit

(R VIR~ N O S S L L4

*Note by Clerk, PAC:

COMMITTED T HONG KORNSG F ‘T'.l_lfr.'?E AN D
Reports on Inspections/Reviews not attached, T EXCELLENCE v EDUCATION
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To: John Bohan, Acting Secretary and Chict Executive

Re: School Review and Evaluation

The English Schools Foundation has three fold approach to school evaluation. We evaluate all
institutions as well as commissioning surveys of educational quality across the Foundalion, The
thres levels are as follows:

1. School Self-evaluation. Research suggests that the key to school improvement 1s robust and
cflcctive self-cvaluation. Al schools cvaluate their performance in the fallowing ways:

» systematic observation of teaching and leaming;
= a scrutiny of students’ work; and
« an analysis of test and assessment data

ESF has joined EMB in the Hang Kong Schoals Sell Evatuation Network (HKSS5ENY) and
onc of our principals is on the project’s Steering Group.

2. School Revicws

School reviews take place on a regular cycle (sec attached procedures and sample reports),
These reviews are led by myseif and members of my Education team. Al are qualified
registered inspectors under (Ofsted’s authonsation. i was formerly a senor HMI (Her
Maijesty's [nspectors) of England, with overstght of about 6,000 schools, As with the EMB's
system of inspections, these are intcrnal but are rigorous. [ast month, ESF and EMB agreed
on a mutual exchange of evaluators on school inspections. ESF uses Ofsted’s inspection
criteria on school reviews.

3. Externdl Inspections and Surveys

We commission external evaluations to enguse objectivity and to help us answer questions to
which we need answers. Our emphasis is strengthening (1) and (2), thereby diminishing the
need for extemal institutional inspections. Instead, we will commission external survcys of
educational quality which will affect all our schools,

In the attached pack, [ have enclosed external inspection reports of Tsland School, Beacon Hill

School (and its reinspection) and a survey of cross-phase lizison between primary and secondary
schools.

In the past, such inspections were commissioned from HMI and Ofsted, the recognized world
lcaders in this field. However, we now will go through a competitive lendenng process. We are
planning two external surveys in 2304-05, one on special educational nceds (SEN) and one on
the provision for students for whom English is an additional language to their mother tongue.

Flease do not hesitate to contact me if you require any further information
{granger{@fmo.esfedu.hk) or 23861870.

Graham Ranger, 17 December, 2004
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Procedires Governing the Review of ESF Schooly

Inspection and evaluation tell you about the guality and standards of a sehool - what it
does well and what It does less well. Along with self-evaluation, it contributes to a
school's ability to check on its work and helps guide further improvement.

Introduction

I.

School reviews are an ongoing part of the evaluative or quality assurance work of the
Foundation.

Schooet reviews help to define clearly what a schoa! 1s doing well and what it is doing
less well {see above). This is part of the process of continuous school improvement.
In the ESF, rigorous seif-cvaluation is our aim. Review helps to validate this.

. Timing. A school review is a parinership between the school concemed and others

on the review team. A review will take place:

. ideally in the first or second term of the lenure of a newly appointed Principal,
to help give that Principal and the Schoel Council 2 clear view of the school’s
strengihs and weaknesscs;

*  gvery 3 years approximately, on a cycic; or

. in cxceptional circumstances, at the request of the Secretary and Chief
Exccutive,

After discussion, the Principal/Chair of the Scheol Council will be informed by letter
{¢lectronically sent) at 1east 3 weeks but not more than four weeks prior to the date of
the review’s cormmencement,

Before the review the following will take place:

a bricfing from the review team Ieader to the Chair of Council/School
Principal/icadership team, and staff if the school wishes;

the team leadet of the review will publish the criteria and any proformae by which
the quality of teaching and Jearning, leadership and management and standards of
achievement will be judged;

the Principal/Chair of Council, in partnership with the team leader, will bricf the
staff about the review; and

the Principal will write a self-evaluation report and distnibute this to the team
lcader. If the Principal is newly-appointed, initial observations will be shared and
dizcussed.

Duning the review

the team will be led by one of the Education Team of the Foundation;
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the team will usually comprise members of the Education Team, senior leader(s)
from ESF schools and a representative from the school under review, usually a
Deputy Principal;
the school-based elements of the review will take place, wherever possible, within a
single Monday — Friday) working week. Duration will depend on the size of the
school/size of the team;
the evidence to inform judgements is gathered by

o lesson obscrvations;
discussion with stafT and students, Council Chair, parent representatives;
analysis of students’ work; and
scrutiny of documents, including a seif-cvaluation (provided by the Principal
in advance of the review) and longitudinal asscssment data.

Q00

Working Principles

o the review will aim to observe lessons of all staff present durning the week;

o brief oral fecdback will be given to teachers as soon as possible after a lesson
has been observed,

o lessons are graded for the pumpose of the main findings of the review. Details
of individual lessons may be discussed with the Principal;

o school senior management tcam members whe are not involved as team
members are offercd the opportunity to observe Jessons jointly wath members
of the review team; and

o oral feedback is given to the Principal on 2 daily basis and emergent
Judgements are shared.

Afer the review

oral feedback will be given 10 the Principal, Chair of Council and senior leadership

team on the final school-based day of the review. The principal may then given

brief oral fecdback to the staff;

oral feedback will be given to staff by the review team/principal within 5 working

days of the end of the review,

a draft report is sent to the Principal/Chair of School Council for discussion and any

factual corrcction;

a full written seport is given to the Principal/Chair of Council within ten working

days of the end of the review;

a presentation and oral feedback are given to the School Council. A full written

report is given 1o each member of the School Council;

a full written report is provided for: the Scerctary and Chief Executive; each

member of the Education team; the Director of Human Resources: the Financial

Controller; and

the leader of the review team provides a summary of the report (2 sides of A4

maximum) to the FMT and the Executive Comunitiee, copied to the Pancipal/Chair

of Council.

the school leadership prepares:

o  asummary report for parents, discussed first with the leader of the review
tearn;
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© & post-review action plan, addressing the key issues for development,

incorporating this into the school development/improvemnent plan.
. the Education Team:

©  negotiates programmes of support with the school Ieadership,

©  continues to support and monitor the school’s development;

©  in partership with the Principal’s self evaluation report, the CEQ's
representative on the Council gives regular feedback on the school’s progress
n tmplemernting its plan of action.

' Strengths and successes of schools will be disseminated to other schoals in the
Foundation, 5o that all will benefit.

*  Intherare cascs where a school is found to have significant weaknesses, monitoring
will take place at least ¥ termiy.

The Academic Commitice will act as a forum for the discussion/suggested amendment of
the revicw process,

Graham Ranger, 5th October 2004

o
v
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R

ENGLISH SCHOGLS FOUNDATIOM

438 + Stubhs Boad « Hong Kong

Tel: (B92) 2574 2351 Fax: (HS2) 2M3R 0057
W R IR

Mih (B52) 2574 2351 B Y (AS2) 2838 0UST

4 lanuary 2003

Ms. Txora Wal

Public Accounts Committee
Legislative Counci] Busbding
8 Jackson Road

Central

Hong Kong

Desr Ms, Way,
Hearings of the Public Accounts Commitiee
Report No. 41 of the Director of Audit

Chapter 5; School Admigistration of
The English Schools Foundation

I am writing to clarify two matters which were tatsed at the heaning held on 10 December
2004
1 One honowrable member appeared to bohieve that 1 had been 2 member of the

ESF Executive Commrtee for 1en years. Thes 18 not correct. | becate a
member of the Executive Committee only when [ was appointed Acting
Secretary and Chref Exccutive, This appeintment was appraved at the
Fxecutive Committes meeting held an 27 Jane 2003 1 will relinquish this
Acting posinon (and therefore membership of the Execotive Comrmuttee) on
the arrival of the new Secretary and Chief Executive on 14 Fehruary 2005,

z. There was debate about EMB inspoction of EST schools, T suggested that
EMB ingpeetors could participate in ESF school reviews. In fast, such an
imvitation to the Chief Inspector (EMB) had already beem piven hy FSE's
Lducation Development Director on the previous day, 9 Decomber 2004, and
accepted on the same date, The offer is » reciprocai one.

I would be grateful 1f this letter could be drawn to the ativotton of the members of the Publhe
Accounts Conunitice. I will aise provide a Chinese ranslation shontiy should the Comnmilee
wish to include a copy ol this document in the Report,

Y oury sincerely,

)Lf,)‘vnw

John Bohan
Acting Secretary and Chief Executive

e, Secretary for Bducanon and Manpower
Chatrman, English Schools Foundation
Secretary for Financia! Services and the Treasury

{Abtn: Mr. Munfred Waong)
Drirector of Andil
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ENGLISH SCHOOLS FOUNDATION
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23 December 2004

Ms. Miranda Hon

Public Accounts Commillce
Legislative Council Building
8 Jackson Road

Central

Hong Kong

Dear Ms. Hon,

The Director of Audit’s Repert on the
results of value for money audits (Report No. 43

Thank you for your letter of 22 December 2004 concerning the EST Audit
Committec. This was approved at the Executive Commitier meeting held on 23
November 2004,

| uttach the paper considered by the Executive Commiltee which scts out the powers
and duties of the Audit Commitee.

With respect 1o the reporting line, the Audit Committee will repon to the Executive
Committes (see item 1.8 of the attachment). Audit Comumittee will also recommend
10 the Foundation the appoimiment or re-appointment of the external auditors (sew fen
1.4 of the attachment).

[ trust that this mects your requiraments.

Yours sincercly,

ﬁ\mﬁm

John Bohan
Acting Chicf Execulive

¢c. Scerctary for Bducation and Manpawer

Permanent Secretary Tor Education and Manpower
Dhrector of Audit

e
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EXECUTIVE COMMITTEE MEETING
ON 23 NOVEMBER 2004

FOR DISCUSSION AND DECISION
ON THE FORMATION OF AUDIT COMMITTEE

(to be established by the Exccutive Committee)

I. POWERS AND DUTIES

1. Tokeep under review the effectiveness of the ESF's management, financial, risk
management, and other intemal control systems for ensuring accountability, probity,
regularity, value for money, efficiency and economy.

2. For this puzpose to examine the annual accounts and to monitor the implementation of
approved recommendztions of internal and cxternal audit reports.

3. To monitor the scope and ¢ffectiveness of the work of the internal audit service,
including its planning and operation of the work and results incorporated in its reports.

4. To recommend to the Foundation the appointment or re-appointment of the external
auditors.

5. To consider with the external auditors the scope of their audit and subsequently the
results thereof.

6. To consider any other audit related matters, including issues arising from reports of
external bodics such as the Govemment's Audit Comimission and the Public Accounts
Commmittee of the Legislative Council,

7. Toinvestigate such other matters as it deems necessary to ensure the compliance of the
highest standards of corporate governance.

8. To report 10 the Executive Committce at least annually on the adequacy and
cifectiveness of the ESF’s management and firancial contro! systems.

II. MEMBERSHIP

1. The Chairman, to be appomnted by the Executive Committee from amongst those lay
members with audit, financial or accounting experience.

2. Two members, appointed by the Executive Committee.

I, OFFICERS [N ATTENDANCE

t.  Acting Secretary and Chief Executive / Chicf Exceutive

2. Financial Controlier

L5 Mov 2004

()
)
M
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The Government of the Hong Kong Special Administrative Region

ERAMMBE A
EXN FRYIFY ]

W3l Tel: 28482266
M4 Fax: 28453439

Housing, Flanning and Lands
Bureau

Murray Building,

Garden Road, Hong Kong

AL Our Rel,
HPLB{CR)(FL) 1-160/08 P1. 2

24 S You Kell CB(3YPAC/RS3

1 December 2004

{6 pages)
(By Post and Fax: 2537 1204)

Ms Miranda HON

Clerk to Public Accounts Committee
Legislative Council Secretanat
Legislative Council Building

% Jackson Road

Ceniral

Hong Kong

Dear Ms Hon,

The Director of Audit’s Report on the
results of value for money audits (Report No. 43)

Chapter 6: Grant of land at Discovery Bay and Yi Long Wan

At the Public Account Commuttee {PACY’s public hearing held
on 8 December 2004, Members made some comments on Part 2 of the
captioned Audit Report,. We would like to provide the following
information to clarify the relevant matters -

‘The authority of the then Sccretary for the New Territories (SNT}) to
execute the land grant in 1976

2. A Member cast doubt on the basis and authonty of the land
grant cxecuted on 10 September (976, on the ground that the
development concept of Discovery Bay (DB) in 1976 already deviated
from the concept plan approved by the Executive Council (ExCo) in

1973
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3. We wish to clarify that the ExCo Memorandum in December
1973 intended to seek approval-in-principle tfor the development project
to proceed.  In crystafhzing the concept into the concrete proposal, the
whole package wag submitted to ExCo in July 1976, with a copy of the
“Particulars and Conditiens of Exchanpe” atached as an annex to the
ExCo Memorandum.  This annex, except for some very minor details on
the lots to be surrendered and the dates in the originai blanks to be
subsequently inserted, was basically the same as the eventual *Particulars
and Conditions of Exchange” signed between the then SNT and the
developer on 10 September 1976 (see paragraph 2 above). ExCo noted
the deviation from the 1973 concept, the safeguards in response to the
request from ExCo in 1973, and most importantly the terms and
concitions of the Conditions of Fxchange, In brief, ExCo took the
decisions in July 1976 on an informed basis. Thercfore, the land grant
was made by the then SNT in September 1970 with the full authatity
conferred by ExCo.

The_authority of the then SNT to approve subsequent changes to the
development

4. Linder General Cenditions Nos. 1 and 2, and Special
Conditions Nos. 6, 7 and 19, the avthority to approve the construction
and demelition of buildings on the lot and to approve the Master fayoul
Plan rested with the then SNT. Extracts from the original copy of the
Particulars and Conditions of Exchange are attached.

Yours sincerely,
b
"'_E_T]’O-L&

{ Miss Diane )
for Scerctary for Housing, Planning and Lands

cc. DofL (Attn:  Mr Patrick Lau 868 4707

Mr Graham Ross
Mr C M Lau) 28505104

Internal —= AA/SHPILL



GRNERAL CONTITIONS
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the minimm, uwcza‘zted faaxlm.le-a indiented on t.he Haster Layout Plan, »lﬂd .&uch
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fors nd cﬁutﬁq:ms unth  provizlon= as the &cmtw Ehall, hpprcm
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PeSPGTLs observed. un:l cocu:lied ¥ith thene Cond itioas to the satisfaction of

fthe Secrdtasy ..
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o1 thedr- supmrt an good am-:l substantial poptiz and conditica. - In the cv\:g‘f (..hat-
as a resuit or ar:smg nu!: cr any such’ mrmaimn, 13?&‘3_11@ or developH'IE‘fI" any
]a*‘kdsl:kp y, subsidence or fa.li:.ng a.way occ:w at any tum,, whether ;m o:‘ "mm t.‘ane.
adaacént ]xills:de o1 bzm'}cs ‘and vhether ‘Lhc 3.=-.me ge Crown ar IEﬂfmd land on- 1a
or. fmm the ot ;t&all“ .. the, Grantes dhal) 2t his own expense :-p:ins&'a.té am!”ur&ife
'mad the a:rme ar-d shall .indemnlﬁr t'he Gomamm“t xror: :.md. agﬁinst a :
charggs, c_!amagcs, :lemahds and ctaims oh atagevar whith’ Ebull ox may. bc made, )
auffered m- mcu.rred through or by u,aao‘z:n 3F am:‘a 3.a.naal1p, eubaiﬁ.ence or f@,‘lhng__
.away. . In -ad:h.ti::-n tu a,n:r othsr T:ghtt- or r"mr:tda.eﬂ he:-ein _prcw:.ded for brag::h

or a.ny of the cond.a.t:‘ions herecn"f‘ t,lie SEE‘I’Q‘L.&I‘F s.-hrll _ue snl:.a."lflad 'hy Ja nctice in:

wr:.t:.ng *E:o czll upcm the Grantea t.n ‘edeey outr fach comtructlon and/br'mamtem.u%e
or Lo renstate an& mz-m g:n.d anar £ .iJ mr'wa,, L_n.i ‘iap ur su‘bs:.denc:- sana if
-the Grantee ﬁh&ll neg-laant or 'ra:.l to comw‘ly w&tn such notgce mttun {,'!ié 'fper.md
ls‘pe':lf:.ed theveln .the Sacreta.r}r ma.y fox mtnth c:mcu{:-a anct carxy s:nu‘!: the m’br‘kt

and. the - Gra.ntee shall on éennand mpay io-he Govemment the oost ther“Of

'1?-_'. (a} o thé,_ event. of snml or a.¢br15 i‘xom th.-.: E.’Ltﬂ or :l’mm c-thﬂr araas

affected b’j @.na' d.f:velopment of the 101; . 1ng emde.d eand mnhed down om ‘to z;uhl c

Al

1mm£= o‘r roads o:' Soto mﬂa—culvor"s seuew# stm—-watt,. mmﬁ cr mllahs -::r o

otl:te'r: ﬂbw:-nmnt ]:ropertms, the Granteo s ?'3.3 .‘:n “held mﬁponﬁl"ﬂe :.md anc..l‘}l. pa.ar

to. l:he Giw@;nmnf. -:m aeannd the ros.. oi mnovu a; ?he bpn;d. a.nd dﬂbl & mm 01‘ -

of da.mage te %,hc pubnc J.a.nes or road—ml"'ver’“u, sewer.s stqm-water &mzm o
nn]_lnhs ar ﬂthcr G{mﬂrm;nnt, pxoper’tieq. - Pie Graatee Sna_l mdem:.i‘y th@
Govemmeht agaznss, a]_'l. a"twns, eleime Sod :emsmda r...smg om- of‘ an:r damexe &1

R

nm.sam to pﬁ.vate p.ru::pert'y ca.vsed by :uch #rom.bn &nd w-ashmg down. o

fb:l b.o earth* d&hrlET spo1l of un."umpver nGbure, or building materials
shall. be dum;[x'd o, an:,r adjomlﬁ“.p G‘m'-"n _'Hm* .

8, The.. dr.antee Shall pey to the figvermwent on demand’ the cogti oY TaMovings
'dl‘U?r*lnﬁ: I!m"l m:nﬁtv' 11'1:* mlqnurh@re an m‘g ha racuired .-tny f‘obtpath'-; dm:md, _'
.f—\\rpm nullahf,, wat.e: courses’, pipe..a, gu bIe._z., urires, utll:.ty 5er1r:|.ce.s or any
othci'r works or lnsfa'llatlans on tha lo.. or c--1 areas “ddanont ‘Ehcroto whu*h the

3-2c“etary may -r.!ons:.der it nogessary, ‘Lc woroevg, divert o3 peinstate upon sy
devclepmergt théreof.

9. The dEeign and d:.z;p-:;mtmn of any buil nlh.-_,s 0 bp erected on the lot
exaill he sub,]ect ’c0 the approval in wr:...:.n'“ o the qecret‘xr}, :.nd e plﬁ‘[
ﬂtloa of a:ri;f bu“ldlnp; or hullﬂ'l‘l"ﬁ‘ erecited or to ke erectad on the Iot shell

be an qpeen'.‘led a.n tho app*ovc.l Master Lo youy ¥lan, .
/'?D‘ amwrr
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APPENDIX 39

Ea l M R oW R
LANDS DEPARTMENT
Tat 2731 3088 P 2y

Fax2R68 4707
Our Ref. LD 1IS/PL/82 (TC) XX}
Your Ref:  CB(3YPAC/R43

Emai:  dofl@@landsd.gov.hk

& January 2005

Legislative Councii
Legislative Council Building
8 Jackson Road

Centra)

Hong Kong

{Amn : Ms Miranda IION)
Dear Ms Hon,

The Director of Audit’s Report on the
results of value for money sudits (Report No. 43)

Chapter 6 : Grant of land at Discovery Bay and Yi Long Wan

1 refer to your letier of 15 December 2004 and provide the requested
additional information as follows :-

Public hearing on 8 December 2004

(a) The government official(s) who drew up the lease conditions that were
submitted to the Executive Council in July 1976 {paragraphs 2.7 and
2.8 of the Audit Report refer).

We have no recard as to how the lease conditions were drawn up or by
whom,

(b) In your opinion, whether or not the changes proposed in Master Layout
Plan (MLP) 4.0 were changes io the basic concept of the Discovery Bay
(DB) development (paragraphs 2.10 and 2.11 of the Audit Report refer).

The resort concept was still a substantial element in MLP 4.0, but the
introduction of “garden houses™ appears to have introduced the likelthood
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of permanent residence in a significant amount of the gross floor area
(gfa). Although this did not conflict with the conditions of grant, there
was a change.

(c} Minutes/records of the meeting(s) relating to the consideration of MLFP
4.0 submitted by Develaper A,

The records of the meetings relating to the consideration of MLP 4.0 are

(i)  Minutes of meetings held on 18.10.1977 (App. b
(i)  Notes of meeting held on 19.10.1977 (App. 1)

Public hearing on 13 December 2004

(d) A copy of the letter dated 1 February 1983 from the Hong Kong Resort
Company Limited referred to in the memo of the Registrar General
(1.0.} dated 3 March 1983,

Letter dated 1.2.1983 is at App. il

{e} A copy of the lenter dated 25 November 1989 from the Direcior of
Buildings and Lands to Developer A.

Letter dated 25.11.1989 is at App. IV

() Whether, before the Secretary for City and New Territories
Administration (SCNTA) approved MLP 5.0 which removed the
requirement for the provision of the public golf course ln February
1982, there had been Inter-departmental discussions on the deletion of
the golf course and, if so, records/minutes of the relevant discussions
(paragraphs 3.5 to 3.11 of the Audit Report refer).

There are no records of any inter-deparimental discussions on the deletion
of the non-membership golf course prior to the approval of MLP 5.0 in
February 1982,

(g) Documents showing why the then Recreation and Culture Department
welcomed the proposal that other recreational facilities would be
provided in place of the public golf course (paragraph 3.8 of the Audit
Report refers).

There are no documents showing why the then Commissioner for
Recreation & Culture (C for RC) welcomed the proposal that other
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(h}

(i}

(i

(k)

recreational facilities would be provided in place of the public golf
course.

According to Table 3 in paragraph 4.16 of the Audit Repori, the Lands
Department (Lands D) had not charged premium for the changes made
in the MLPs prior to 7 June 1994 (i.e. MLPs 3.5, 4.0, 5.0, 5.1, 5.2, 5.3,
3.4 and 5.5) although change in land use was involved and the area of
housing accommodation was increased, (a) What the policy in the
19705 and 1980s on the charging of premium when approving change
in land wse was; (b) whether policy allowed the Lands D or the
authority for land administration not to charge premium on change in
land use when approving the MLPs; and (¢} whether there had been
cases in the 1980s in which premium was not charged on similar
change in land use.

‘The poticy on changes of uge requiring lease modifications has remained
constant, in that where such a lease modification would bring about an
increase in value, a premium is charged. In respect of changes in use
involving only a change in MLP, however, it is apparent that in the 1970s
and 80s no charge was made (as long as these wag no increase in total
gfa). There was no specific policy statement on this issue at that time.
We have no recotd of premium being charged for an MLP change not
involving a lease modification in the 1980s.

Whether the Lands D and the bureaux/department responsible for fand
administration in the 1970s and 1980s had the authority to charge
premium when approving changes in MLPs 1.5, 4.0, 5.0 5.1, 5.2, 5.3,
5.4 and 5.5 (paragraph 4.21 of the Audit Report refers).

Authority was not lacking.

Whether or not it was normal practice in the 1970s and 19805 that
premium would not be charged as long as the gross fleor area of a site
did not exceed a certain limit even though there was ¢ change in land
use.

Tt was the normal practice not to charge premium for changes to MLPs
which did not require a modification of the lease in 1970s and 803 as
long as there was no increase in total gfa.

Whether, according to legal advice, the Administration may riow amend
the MLP in respect of the DISCOVERY BAY develapment to include in
it the public golf course and the cable car system, given that these
Jacitities are still provided in the lease conditions.
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The Administration cannot unilaterally amend the MLP.

With reference to paragraph 4.24 of the Audit Report, how the Revenue
Assessment Manual and the Lands Adminisiration Office Instructions
(LAOD) will be amended (please provide the English and Chinese
wording of the amendmenis).

Para 4.24 makes reference to the five recommendations in para 4.23
which have been deslt with by the following amendments to the LAOI,
RAM and lease conditions as indicated.

{a}

o)

(c}

(e}

Specify the GFA, gross site areq and other necessary reqguirenents
of the replacement public facilities of a development, before
approving the deletion of facilities, especially public facilities, from
an MLP.

Add te LAOI as follows -

“An MLP will normally show the layout of the site, the orientation
of the buildings to be erected and a schedule showing the GFA and
gross site area for c¢ach type of facilities to be provided. Where a
rovision is proposed, the revised MLP will show all of the new
facilities to be provided. Any facilities 1o be deleted from a
previous MLP must be shown by a separate schedule to be altached
to the new MLP. This will enable tracking of changes in MLPs.”

Keep a proper record of the approved replacement public facilities
and use it o verify subsequently thar the facilities have been built.

Add to LAQI as follows :-

“All public facilities required under a lease or MLP should be
provided within a time period to be prescribed. Proper records
should be maintained of any approved replacement facilities and
appropriatc action must be taken to verify that the facilities are built
within the specified time frame.™

On approval of MLP changes, assess the premium implications of
such changes and collect premium, if anv and,

Clearly stipulate in the LAOI and RAM that the LandsD should
charge premium and administrative fee, if any for approval of MLP
changes.
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(d)

Encl.

Revise LAO] and RAM as follows :-
“Approval

When giving approval to a Master Layout Plan, which leads to
giving consent or variations of restrictions under cernain lease
conditions, the Director will impose sach conditions (including
payment of an additional premium or consent fec and appropriate
admin. fee) as he considers appropriate. As to whether a
modification premium or consemt fee is charged, this will depend
on whether there is any enhancement of value.  When considering
such approval, comments from relevant departments, e.g. Transport
Department in respect of parking spaces, may be takcn into account.
Fee for such approval should normally be assessed on the same basis
as lease modification and should be approved by Valuation
Committoe/Valuation Conference, (M 29 in LD TI 11/87/17(H))"

In drawing up lease conditions, state explicitly in the conditions that
premium will be charged on making changes to an approved MLF.

Master Layout Plan Clause (c) to be amended as follows :

“The approved Master Layout Plans shall not be amended, varied,
altered, modified or substituted without the prior written consent of
the Direcior who may in granting such consent impose such
conditions including payment of additional premium and no
amendment, variation, alteration, modification or substitution of the
approved Master Layout Plans shall be valid or binding on the
Goverament or the Purchaser/Grantce unless a record thercof shall
have been signed by the Director and the Purchaser/Grantee and
depusited by the Purchaser/Grantee with the Director.”

Yours sincerely,

. _.._.-::;,??"
--"P_- -‘”"-
— e ,
T -
e _d_,'-’-"::'_p _-;:_‘:-—"""'__

(J. 5. Corrigail}
Director of Lands {Ag)
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Secretary for Housing, Planning and 1.ands

Secretary for Financial Services and the Treasury
(Attn : Mr Manfred Wong)

Director of Audit

AA/SHPL,

[0 \DiscrrveryBay,_Quen SR0108]
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Pregsent

Te

layout area and the changes propesed.

it .
Mp.
b 5o
My,
Mr.

M,

A

Me,

Mr.

b

Mr.

Mr,

Appendix T

Minutes ¢f Discovery Bary Mesting
neld at District Office, Islands
ar 18.10.1977 at C;0D a.m.

F.i. Mard {Crairmsn}
M. HeGraw

DvG, Dear

H.J0. Walton-Masters (Secretary)

L4M Ding=luwok

R.J. Ciivbopn-Dvear

g, F, Wilsen

Prillip Law

R.A. Wheatley

HAU Hupg-chi

A.E.T. Chan

3.F. Lau

¥.L. Laung
Y- L- Chun&

JoH. Gagld

- e o e o s e em o

F.G.LA.. WL TLA-H.Q,
C.E.5./D., N.T.a,H.q,
3.3.8./8.0.(2), D0 Islande
E.3./Islands

4.D.0.L. {Tantav)

Fianning & Regesrch Diviaion,
R'IH'IKIEJ"._I‘I

Police Traffic H.Q.,
R.H.K.5.T,

S¢ndier Euilding Swrveyor,
Building Urdinance Office

Pianning Group (P.G.)
Fire Services Dept.

2lanning Group (P.G.Y,
Fire Services Dept.

C.pO. T, TR,

Agrisuliural & Fisherices
Dept.

Port Works Divisien, F.W.D.
Fort Workg Divisicn, P.Y.D.

Marine Department

The meeting opened at 0310 a.x. with an explanation of the

The proposed heipht of the buildirgs

was mentioped in that there would appear tn be no height restrictions. The
principal chenge involves a large increase of residential units.

24-

The question of height was agnin raiced apd it would Seem that

mest 0f the high rise buildings will be in the Tai Pak ares.
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R The whele concepl ssams to have bean chenged from a resort
to 8 garden town. The changes do nol, however, s~an 4o be sgainst the
Leage Conditions.

Ferry Picy

b, Can the new location take fire bozts? This is essential.
Minimum depth 12 faet,

Cgble Car

5. Hore informeticr will be needed later abhout the cable car.

Fire Station

6. No proolems at present.

Fire Reguirements

?- Datailed talks required later. ¥igh rige could cause problems.
& ~n general terms, the firz facilities would seem to be adequately

trovided subject to detailed plans.

Fori Sorls
2. Thars will Ye a need %o regazette Areas A and 18. No
obiecticon to change in emphagis.

Marine Departmeont

TG, Wizl e reoply later.

Crainags Yorks

1, surely technical pointe-gazevting required if sewsr ontfall
changed. More details required later.

Agricwitural & Fisheries

12, Ae2 reply. Seems to be a loss of open space. Ares of mest
cencern Za, b ¥ ¢ {garder houses)., 3Suildings skould be xept low.

Folice

13. No communication by land in ard out of the area. 8pred of
access by emsrgency services could be a problem. FRoad system on site not
wWo clevar. Fiene of roed system required. Individual transport for

gerden houses? Types of vehicles, Pesgia - thers 211 the time? Infiux at
weekends? Hmergency plans? Police do pot like it ae the concept has
changed. Vehicles will Mave to be licenced if the wehiclas go where the
public can go. All Police Points are subject te detailed rlong.

- 369 -



I%. Dolice presence will asve to be insresced, Fresises to be owned by
Government? Do not wish to be a privata police force, Both Policze ard two
srations need to be surrspdered to Governmant. Froposed leage serms would geed
+o cover this peint. More accommodation needed perticularly at larry piler.
Berthing of police launsh? Better helicopter site.

15, For Police Forca and Firs Services Department, more details required
at an early date.

Flagncing

16. Increpme in sumber tf upits has far reachisg planping implications.

fecreation to housing., Flonning against change ot congept. No longer a lejsure
remorts Gardsrn Bouses - sxact layout required. Is this good on?ugh? Generslly
gere details reguired Sefsss any epproval sven in principle reguired.

Water Syopliss

17. Nz Govarmment water sapply.

18. No guestion of extepding catchuater area.
19. Ta there eoough water for all thess people?
Buildimt Ordinance

20. No comment at this staze.

Geperal 8umrmary

21. spprovel in prizeiple canpot be given until wmore detzils are ment,

FER if detailed requirements can bo met, then agproval in prizeiple will
nave to by givenm apart I{row Planping Ressrvotions subject fo Secreotary for the
Hew Tarcitories® mpproval.

23, Planning Division an? Police Forsw are sgainst the revised copeept
due to the incresse iz population.

2k, Davelaper to be psked tc sbow how these extrs houses apd 35,000
pecple can be given wpter.

Digtrivutiog to :

8, for N7, (2]
T, of Police (2}
C B8 N T, (B)

D, of Fire Services (2)
C.r.0. /N7,

D. As ¥

C.E.F.¥. (2)
. of Morine

PGB /¥.8.0.
C.E.D.W,

D.0.
8.5.5./8.D.(2)
‘-D.DIL. (I‘d‘)

DISTRION OFFICE, ISTANDS
1%ts Octeber, 1977
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Appendix 11

Hotes of MHeeting congerning the

Discavery Bay Frafect d at
District Offices, +slguds on
Wedzesday, 19th Ockober 1577 at 2:30 paMe

Prasent 1

Goyernment Qfficials

¥r. Viator C.H. Yung {Chairrhn) D.0. Islands

Mr. P.&. Mard P.G.L.A., NT.A.
Hr' H’- HGG:HV COEos.m|
¥r. D.G. Dear $.8.8./5.0. (2]

Mr. H.J. Walton-Masters (Seeretary) E.5./Islands

My, J. LAM Ding-kwok A.D.0.L. {Tantau)

Bopg Kong Besopt Co. Lid.

Mr, Payson M. Cha Director of H.f. Resert Co. Lad.
. W.J. Reynalds gtate Manager
Contral Faterprises
My, J, Harriott Consultant
Mr. W, O'Neill Projsct Director
Mr. R. Way Chief Flanper

Lyon Bssociates (H.K.J)

P.G.L.A. Teported on 5.W.T.'s initial commenis which fall into
4 main headiogs -

{a) Serious reservations oan tke pumber of uaita.

(b) Does not like the fact the emphasis bas changed from
lettings of rooms etc. to salss af residential units.

(c) The staging would seem toc indicate that the 'Resort
project} are baing constructed later.

-eea /(A2
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(38} “here is & much largar population than the originsl
scheme apd thers couid well he a residentlal populstion
of 25,000 -~ 55,000 people. Hs feels that the recrea-
tional facilities have not been incressed in proyor tion
te this increase in populatien.

1. 5.F.S./5.0.(2) then outlined the Government Departments’' comments,
a copy of which was circulated. C.E.5./D, made sn additiopal point that
B.0.0. would prefor *o sea plans showing individual house plots apd sone
detailed plans of house types, This could help with spesdier passing ot
planglater. This would bs similar to the procedure adopted at Tai Sang Wai.

i, The following general poiuts were made by the Government représec-
tativea -

{a) There was concern over the general munsgement cancept of
the stheme. I1f the schete turned into e town, Goveroment
would be laft with managemont problems.

{b) 3In the origical scheme there was to be ao internal managed
wehicle scheme. It is understood that it will now be s
mini bus and taxi service.

{e) In the holiday flat part of the schems would the developer
ratain and let any of the unitis.

{3) The coastal srea sn »hich garden houses were shown was not
considered a good peint and Governnent would prelsr to Ees
these aress lefi unspeilti.

(e} Minor lagout plans weuld be ussful although it was agreed
this would be snbject to chamge.

5+ The Developers made the follewing pointsi-

{z) 7The main Goverpment poipts as putlined on tha netes in
yarasgraph 3 vere mainly points of datail.

{b) The security, policu and emergency problems weré ones that
of which the developers were fully aware apd woeuld want to
solve in & 'gublic' way in order to satisfy potentrial
buyers.

(¢} There would always be an adwiniatratvive presence in the aree
a5 the communal proiects would bo retained by the Company.
The prazepnces would tecd tos diminish, however, as time went
ochn. There was some interest from Hotel Growps to manage
zome of the flats.

{4} The population cstimmte of 35,000 would seem to be excessive.

A CY

-372-



{e) Thers is g noed to define what type of pepuleticn.
Day viemitors, weolend stpyers and pertagent viaitess.
It wes noted that the Government would consider the
Scheme a ‘resort’ sucacss 1f thars woe a lavge infny
of people &ver the waek-end, Thexe was a switch inm
emphagis from an intermestisng] resort to u Hopg Fong
reaort.

(£} Vken the devails of the scheme were published more
swirming pools end minor recreatiomal facilities would
Yeceme more apparent.

{g) The approval of the Master Flan was ap essential first
stage befors details covld be contidered.

{h)} The rsod ¢ get on with the scheme vas emphasised and
time wam a costly commodity for the develogpers. The
ney poheme designed to be more foavoially viable than
the old gehame.

6. The Developers notad that the wmeeting with 5.N.T. the following
week was &R Impertant coe and that S.N.T. would wish o be 3atisfied over
the pointe mmde in paregraph 2 together with the weter problam, heights
of buildings, road-widths, protecstion of the coastal arsa and ecoerganey
services.

Nog Yester Flan Poimts

7. AYl the Tai Zak lots have heesn acquirsd.

8. AlX bBoumes have Lov had their roofs rewoved.

9. Lot 365 in D.D. 352 - Nothing or Crown Land around the bouses.
10. Graves - This matter vas now in hand.

M. An extansion to include the wvillapge area and othor lots is aow

required and the developer is %o apsly in writing.

12, The next progress meeting was arranged for 2:30 p.m. on Tuesday,
ist Nowomber 1577,

1Ze Mr. Merrict ssked if be zould kedp a capy of the notes on the megting
on 18th October 1977 and was informed he could on a 'comfidestial - witheut
prejudice basiz' .

1b. The meeting cloged at about 4.00 p.w.

DISTBICT OFFICE, ISLANDS

Mt Dedahpe 1077
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EEES“ﬂix IIr

Heng Kong Resort Co. Limited

{Trearpamied fn bong Longl
Wmmﬂ#“?‘ ettding. 26k Fave Ti Oet Vouuos Roud, Cenal Hong Fong Tel 5-240164 -8 Gble: RESGRICD Tolcx: 831 78 NERCDINY

X0

February 1, 1983

tands Department Headguarters
Murray Building

Gardsa Road

Hong Kang

Attn. Mr. J.R. Todd
Director of Lands

Dear Sir,

Piscavery Bay « Londitions of Exchange

Further to our letter of «Z Nov. 196 and fnilowing Mr. Marriott's meefing
with ¥Wr. Todd and Mr. Kills on 26 Jan. 1882, we Write &5 confirm that we
will shartly submit te you a schedule of +he total we have expendéd on
Phase 1 of the peofect, Each item of axpendivure will be backed by an
apprappiate completion certificate and will be related to Master Flan 5.0,
We will a¥so submit a *adle comparing the number ¢f compieted -housing
units, GBA etc. with the Mastar Pian 5.0 table,

Simultaneousiy we wil) request the District Land Officer to grant us 2
partia) cértificate of complizhze in respect of Phase 1 as now completed by
us. Previously you wished us +o suppTy an  as-built" Phase [ Supplementary
Master Plan but we now understand that this will not be necessary es the
Phasé ] Supplenentary Master Plan is regarded as having bzen superseded by

Master Plan 5.0.

He would appreciate your canfirmetion that, oOnce you are satisfied that we
have spent not Yess than $600 million and once a partial certificate of
compliance has been granted, we w11 then be free under Special Cond!tion 8(d)
£0 asgian pikier padnts of the Tor for development in accordance with the
Conditions of Exchange,
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Hong Kong Resort Co. Limited

Hneowrporared in Homy Leagt
Hewd Offtoc: Reairy Bultdmp J6es Fleor 71 Do Vonus Remd, {antre! Hong Kang Yelr 5. 280381 & Cable: RESQRTOC Triex: £3778 HRRCL HY

Lands Department Headgquarters
Attn, Mr. J.R. Tedd

Page 2

we would also like to place on reco~d our understanding that:-

{a) the Building Covenant {SC5{a} ) will pe deemed L0 have been completed,
x5 yegards both amounts and dates, once you are satisfied that we have
spent not less than $600 million, Thereafter we will still of course
have to complete the full development within a reasonable period. The
planned dates for the remaining stages will bs irdicatad in our Phasing
Plan which we will need to mod{fy from time to time i5 vircumstances

change;

(b} you see no nead for the Conditiens of Txchange to be formally amendec to

refigct the deletion of the non-membershis go.f course and fthe cable cer

TySepm (already agreed], the refust 91sposal plant [ under considerccion

Gy government, and the notel (apparently not yer agreed) from the

minimur associated facilities in $C S{b). Alsp you regard the lease pran
as having been effectively supeérseded by Master Plan 5.0. We understand

that, aitheugh our Conditions of Exchange were criginalily appraved by the
Executive Council, power to amand the (onditions has since oeen delegated
to you.

With regarc to {&) abave, we woula welcome frem you in due coyrse a Forma®
latter confirming the amendments that have so far begn agreed, We think tnis
should be ragistered at the Land Qffice so that it can be inspected oy any
potential assignee who wishes to check on the position.

Reverting o thne opering J paregraphs of this letter, it will inevitatly take
ve & TiEtle time to assemhle *he nécessary daruments to submit o you hefore
we can be free to assign uneer Special Gondition 8{d}, STncé we ars anxious
to prass ahead with 811 possidblo speed, we have asked Mr. Wiiliam Kwin T0
submit to the Registrar General on our behalf an application under the land
OFPicer's Cansent Scheme for the sale of Area 68 and a joint venture in
respact of Area &C.

Yours faithfully,
HOMNG EBRG RESDRT CO. LIMITED

E{anijJ
Elaine L3

c.c. District Land OFficer
Registrar General

EL/ICHM /me
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E$iﬁﬂ§'ﬂﬁ?ﬁﬁ " BUILDINGS AND LANDS DEPARTMENT

. } HEADOUARTERS
TRLEEEIRE > p MURRAY BLILDING, GARDEN ROAD,
S i HONG KONG
X3 T . S-54B82464 Appendix LIV

25 NovembeT 1989
FENW Our el (20)] in BLD 2/1/38/PL/82(MLPY1 Xix

EERW row Ae: HKR/PR-7/13633/90

Hx. Jerary Marzlotd

Bxecutive Dirsetor

flong Rang Resorn Cempany Limited
1ot Flaoonr

Compeycial €entre

Discovery Bay

Lantau

oy Rong

Dear Mr. BaRTPioLt,

Lot 383 in PB,D, 352
Dagopvery Bay, bhanbau

Mhank yen For youzr, lettor dated 211 Nevember
1889, I have noted your asgumests which were ihe same
goinctas you ralsad at ouwr last meeting. As a matvayr
of fart, I have been taking Jp your polhts since the
meeting and am now in 2 peaition fo give you a
dcfinitive reply.

Bhile vyou have bLeen perzistent in aileging
that your resenne-earsning groes flocr area {[GFA] shounld
have bheew 613,155m* (6.6 million scuaare feet), 1 have
to. hold to a diffacent view.

Thers: has bheen no conclusive evidenca to
shuw +hai your fevenue-earning GF32  wought 1o b
$13,156m . In Pinm Mills'! letter »F Id4 April 1988 in
reply to BRoger Thompson's letter of 25 March L1588,
the point aboot what shonld have heen the agreed
revenme-earning GFA abt  the oupgset has been made
categoricaily cleavr. The Granvee agresd te pay &
premitm of $61l.5 million imn wzetuxn fox an approved
Mastar Plan 3,5 1in which the GFA ¢of 6.8 million Iguas
fmet was shows 0 have included the EFRA for DPublic
Works, Fire and Police Statieon and the School. The
net GFRA permissible for howsiag, hatel and gommercial
{i.&£, revepue-eazrningl_was 6,38 willion sgoare  feet.
Thin was the ceal whiach miat have been struck after
taken en board all porxtibent considerationa by both
paxties at the time. Tt would ke ilnappropriats for
ma, nor for v¥oun, pow to open up discussich and speculare
how—the—eil Tad Besn aqreésd and wny it should have
been go agreed.

V- S
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Although Mastey Plan 4.0 hags showed an
inerease 4in  revemue—earning GFA by the sama  amount
crigimally set aside for the Public WorKs™ GFA, the
reaspn behind 15 still unclear. Wnataver reascns ane
might attribute to the increase can orly be cenjectures.
Howevexr, ane thing is eclearer on wmy records : this
mattex has hesen given a very detazled consideracion
and the Govarnment atance Ls <that 60§5,510m* should
now be the permissible revenue-earning GFA for yeur
Discovery, Bay development and ne mWore. ARy attempt
ta increasing it, 1if justified and approved by
Government:, will atitract additional premian,

You mentianed deducstion of the estimated
cost of building the police and fire stations Liom
the original premium caleulatien. I confirm that this
wag the case. ¥t proves, heowevar, nothing but the
Pact that twhe land occupied by the puildings was
intended to be non-revenns-sarmizng. 1€ it had been
a revenue-¢arnlng site, the valae of it sheould have
been deducted frem the premium as well, net just +the
cost of the building alene. The deduction therefore
speaks for itself; that 1s, the- intentien was - Eo
seimburse you of the ceost eof the puilding which could
have been ronsidered mere of the Government's obligaticn
to provide such accommdbdation.

I have to dispute vour statement that
Government has set a precedent for adjusting che fiqures
adninistratively is the case af MP .4.0, thereby giving
yau a Btronger case to argue in fawvour of YouLr recent
applicaticn for imclusion of the schenl GFA - intp the
revesge-garning GFA. &as 1 said, the rationale behind
spch ap afijustment is uninewn and Government should
not be hound by it for no convincing xeasans, On the
other hand, MF 4.0 has formed the basis by which you
and Government have abided. MP 4,0 has now.evolved
tc MP 5.4 and yet the revenue-earning GFA remains ax
608, 510m% .

in short, your requatt for adjusting the
present revenue-earnilg GFA ¢ brclude the school GFA
has to be rejected. I regrev that I am unable to be
of farthar assistance o you in this matter.

¥Yours faithfwlly,

{ H.K. Ho |
for Directer af Buildings & Lands

hes DLO/Islands
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APPENDIX 40

FHRBHITHE SRR
The Government of the Hong Kong Special Administrative Region

%A RN E R E

FHEBEAHNAR
W% Tel: 2848 2266
{8 Fax @ 2845 2489

Housing, Planning and Lands
Bureau

Murray Building,

Carden Road, Hong Koeng

ALY OurRel. HPLB(CR)(PL) 1-160/08 Pt. 3
2 Y Your Ref. CB(3YPAC/R43
10 January 2005

Ms Miranda HON

Clerk to Public Accounts Committee
Legislative Council Secretariat
Legislative Council Building

8 Jackson Road

Central

Hong Kong

Pear Ms Hon,

The Director of Audit’s Report on the
results of value for money audits (Report No. 43)

Chapter 6: Grant of land at Discovery Bay (DB) and Yi Long Wan

Thank you for vour letter of 15 December 2004 to the Secretary

for Housing, Planning and Lands and | have been authorized to reply on
his behalf.

The additional information requested by the Public Accounts
Committee at the hearings is as follows ;-

Public hearing on 8 December 2004

(aj minutes of the meetings relaling to the decision that there was
no need fo report 1o the Executive Council regarding the
change in the concept of the Discovery Bay (DB) development,
including the minutes of the Development Progress Commintee
meetings held on 10 October 1985 and 14 November 1985
(paragraphs 2.17 to 2.21 of the Audit Report refer).
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(b)

The minutes of the Development Progress Committee meetings
held on 10 October 1985 and 14 November 1985 are at Annexes
A and B respectively, As far as we could ascertain, no other
record of meeting is relevant to the point referred to in your
question.

a2 copy of the Executive Council paper of 11 March 2003
concerning the DB Qutline Zoning Plau (paragraph 2.24 of the
Audit Report refers).

As a matter of principle, Executive Council (ExCo) papers are
confidential documents and cannot be released.  However,
following the ExCo’s approval on 11 March 2003, a Legislative
Council (LegCo} Brief on “Approved Discovery Bay Cutline
Zooing Plan No. 5/1-DB/2 was issued subsequently. A copy of
the LegCo Brief 15 at Annex C.

Public hearing oh 13 December 2004

(c)

(d)

regarding the deletion of the public golf course, documents
during the period July 1977 (when Developer A propaesed to
change the public golf course to seme other form of public
recreational use) and February 1982 (when tite Secretary for
City and New Territories Administration (SCNTA) approved
MLP 5.0 which removed the requirement for the provision of
the golf course) which were relevant to the SCNTA’s decision to
approve MLP 5.0 despite_the objection to_deleting the golf
course {paragraphs 3.5 to 3.10 of the Audit Report refer).

The Lands Department (Lands [3) locates from its hie records one
document which might be relevant, namely an unsigned letter
dated 20 March 1979 from Developer A to the then Sccretary for
the New Territories. The letter together with its enclosure is at
Anncx D. In the letter, Developer A explained why he/she
considered a non-membership golf course not viable and sought
approval to abandon the concept and to provide other active
public recreation as replacement.

whether, in the 1970s and 1980s, there was any project which,

similar to the DB development, had undergone a change in
development concept from that of an areq with recreational and
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{e)

L.

leisure facilities to a residential development, and whether there
was any project in respect of which the application for change
in development concept was nof approved.

There was no other project for recreational and leisure facilities
similar to that of the DB granted in 1970s and 1980s. Therefore,
the question of whether change in devclopment concept of such
development had been approved or rejected does not arise,

the total revenue generated by the entire DB development in the
past 30 years.

As far as Lands D is concerned, a total of some $2.09 billion has
been collected in respect of the DB development.  This figure
comprises land premium, Government rent up to 1996/97
(Government rent is collected by the Rating and Valuation
Department after 1997), premium charges for changes to the
Master Layout Plan, waiver fees and rental for short term tenancy
and adrrinistrative fees.

Yours sincerely,

Mo

( Miss Diane Wong )
for Secretary for Housing, Planning and Lands

DofL  (Attm: Mr John Corrigall 2868 4707
Mr Graham Ross
Mr ¢ M Lau) 2850 5104

Internal - AA/SHPL
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Annex A
CONFIRMED {(14.11.85)

BEVELOPMENT PROGRESS COMMITIEE

Minutes of the 43rd Meeting held on 10 October 1985
in the L&W Branch Conference Room, Murray Bullding, 21/F

Present

Mr. J. Todd, SLW (Ag.) {Chairman)
Mr. F.D. Roome, DL (Ag.)}

Myr. G.B.0'Rorke, DNTD

Dr. J.W. Hayes, RS(NT)

Mr. A.N. Sesvage, PAFS(1) for DFS

Mr. R.G. Scurfield, PAS{T)4 for S for T

Miss M. Seddon, AD(P){Ag.,) for D of H - Item 4

Mr. E.K.Y. Lee, Sr. Econ, for SES

Mr. R.J.S. Law, PEPO/N for CEP

Mr. K.T. Kuo, UADA

In Attendance

Mr. A.G. Eason, DS{LW)1

Mrs E. Wong, DS(LW}2

Mr. J.M. Wigglesworth, PGTF - ILtem 9
Mrs E.M. Bosher, PaS{LW)1

Mr. L.K.C. Wong, GTP/U

Mr. B.C.K. Fung, STE/NTDB

Mr. S. Lau, STP/SR3

Mr. Parrish Ng, AS(LD)

Mr. J. Figueiras, Consultant (MHA) }

My. K. White, Consultant (MHA} ) Item 1
Mr. J. Whitefield, Consultant (MHA} )

Mr. R.B. Hanna, PM/TPF ) {tems 1, 5, 6 & 7

Mr. H.K. Chan, CTP/TPF }

Mr. K. Austin, PM/ST - Item 8

Mr. T.J. Mills, GLA/DH ~ Ttem 10

Mr. K.K. Tse, AS/LG (Secratary)

- 381 -



Item 10 :

Discovery Bay Revised Master Plan

10.1

10.2

10.2

LDY¥e Paper No. 83/783]

Before introducing the Discovery Bay Revised Master

layout Plan, GLA/DH proposed twe amendments to the
paper : -

Para 7 : replace "Completion” by "Compliance'.
Para 14 : delete the first sentence.

GLA/DH described the Discovery Bay Revised Master
L3avout Plan (No. 6.0) with which he said the developer,
the Hong Kong Resort Co. Ltd, wanted to replace the
current Master Layout Plan {No. 5.1} to improve the
viability of the project. He pointed out that, in
submitting the revised plan, the develcper proposed to
depart significantly from the original concept of a
leisure and recreational facility to that of a 'first
home® residential community. Under the new proposals
some of the development originally proposed for the
upland areas would be rvedistributed to the lowland
areas, bringing it ¢lose to the commerclal centre and
the pier, in the form of 25 high tise blocks ranging
from 14 to 22 storeys. Moreover, Che Company wanted
the original plan to have a public golf course and two
hotels teo be dropped, to regard the hotel requirement

as optional and to convert the "surplus' commercial
and hotel GFA to residential GFA on a metre for metre
basis. GLA/DH also asked DPC tn consider whether the

revised proposals should be submitted to ExCo for
endorsement as the latter had approved che Dlscovery
Bay exchange grant in July 1976,

In discussion, the follewing maln polints were noted

(a) development concept : DS(LW)1l stated that as fiat
owners were free to use Cheir flats either as
first or holiday homes, the ariginal resort concept
could not be enforced. PAFS(1} suggested that
there was no point in formally approving the change
in concept since the chatge was already rtaking
place;

{b)} location of the high rise buildings : Members
were generally concerned about the compatibility of
the proposed high rise residential development
with the surrounding environment, especially on
the headland, i.e. Area 4 (Phase IV development].
The proposed buildings in Phase III, i.e. Areas 6L,
6B4, €B2, were less objectionable because they
would be sfituated against a backdrop of hills.
The Chairman asked if the developer would want Lo
commence work on Phase (Il witheout receiving the

go-ahead for Phase IV, GLA/DH said chat he
probably would 3
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10.4

{2}

(d)

{e)

(£}

(gl

bPC

community facilities : PGTP asked if there would be
enough community facilTties for the residents if
the development concept changed. GLA/DH thought
that there would be little requiremént to provide
additional community facilities as only a marginal
increase in the planned population was involved.
However, in view of the current emphasis on first
homes, GLA/DH agreed that the developer should be
asked ta  provide more public recreational
facilities;

ferry gervice : it was noted that the imadequacy of
the ferry service had lomg been a matter of
complaint among Che residents and was compounded by
rhe fact that, while Covernment had insisted on the
provision of full pier facilities at Discovery Bay,
no corresponding provision in the harbour area had
been made. PAS(T)4 sald he would look into the
problem;

consultation : RS${NT) suggested, and DPC accepted,
that consultation should be carried out on a wider
basis, aespecially with the residents. STP/NIDB
said that although there was no town planning
ob jecrion, in principle, to the transfer of
rosidential CFA from the upland to the lowland
areas, reservations had nonetheless been expressed
over Che location of the high-rise blocks from the
town planning point of view;

implementation timing : GLA/DH said that the
Company would like to implement the revised plan as
soon as possible, and was therefors seeking
approval urgently; and

approval ! the Chairman said that CS's advice would
be sought as to whether ExCo approval was required

agreed that

{a} the requirement for building the public¢ golf
course and the cable car could be deleted and
the developer asked to provide other
compensatory public vecreational facilities
{e.g. tennis courts) ;

(b) the requirement to bulild one or more hotels
could be made optiomal rather than obligatory
H

(¢) the requirement Co show the timing of the
remaining stages on phases of developmenl on
the Master Layout Plsn could be omitted ;

{d} the proposal cto change the overall concept of
the development did not require formal
approval as it was unenforceable in any case |
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{e) the proposals in respect of Phase III of the
development were acceptable in principle ; and

{f} the proposals beyond Phase IIT, particularly
as vregards high rise development on the
headland, were unacceptable.

Date of Next Meeting

14 November 1985.

Lands and Works Branch
October 1985
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Annex B

CONFIRMEDﬁQ};jl.ij

DEVELOPMENT PROGLOSS GOMMITTIEE

]
—— PP

Ln

Minutes of che 4dth Meerfing he=ld on 14 November 198

in the L&¥ BEranch Conferepce @mor, Murray Duilding, 21/F.

Pragont

My. N.¥. Chan, SL4 (Chairman}
Mr. J.R. Toadd, DL

Mr. K.W.x. Xwok, DNTD(Ag)

Mr. G. Leuns, PAS(HKEK) for RS(HIHD

Dr. J.¥. Haves, RS{¥T)}

My. C.¥. Tavlor, AFS(W} for DF3

Mr. J.A. Maessler, CE(T) for 5 for T

Mr, A.R. Crosby, AD(P) for D of H

M=, E.X.Y. La=, Sr. Econ. for LS

Mr, R.}.5. Law, PCPQ/Y for CLP

Mr. X.T. Kuo,; UADA

in Arrtandance

Mr. A.G. Eason, DS{LW]1

Mys E. Wong, DSILW)Z2

Mr, J.M, Wiesleswortch, PGTP -~ ltem 3

D, Y.L. Choi, GE/OS

Mr. P. Mg, AS(LD)

¥r. R. Garvrett, Consulfant (Maunsell) ] leem 1
Mr. €. Goecdwin, Consultant {(Maucmselil |}

My, R.D. Hanma, PM/TPF ) [ . 4 -

Mr. H.¥. Chan, CTE/TPF )

Mr. I.T. Brownlee, STP/SA «  ICem 5

Mr. Y.Y. Nz, GE/NT } frem &

Mr. B.C.{. Fung, STP/NTDE 1}

Mr. %.%. Tse, AS/LC {Secretary)



- P et b

(Extract)

it
pe

Matiors Arisine

£.1 Clarificatior of maaﬂigﬂ
TTCam I 01 memices )

S/NT  explained that when he sugpgested
o ————— . r " - 3
consulcetion snould he carriad out on a widzr basis in
suh-para 10.3{2), ha meant il snould be carried out by
the Company.
L.2 C€8's adwvice on the Discovery Bav case

Tfem 10 ©OF mifutes |

The Chegirman rwzported  thar O considered
here was no nesd to a0 to ExCo or LRPC as the FPhase
development followad on from the davelopment sc far
ovad and did nort represent a major change in
ciple.

mo-=aT
La B B S|
e
oo

1
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Annex C
LEGISLATIVE COUNCIL BRIEF

Town Planning Qrdinance
(Chapter 131)

APPROVED DISCOVERY BAY
OUTLINE ZONING PLAN NO. S/I-DB/2

INTRODUCTION

Al the meeting of the Executive Council on 11 March 2003, the Counecil
ADVISED and the Chief Executive ORDERED that the draft Discovery Bay Outline Zoning
Plan (CZP) No. S/A-DB/LA should be approved under section 9(1)(a) of the Town Planning
Ordinance (the Ordinance) and renumbered as No. S/I-DB/2.

BACKGROUND

2. On 16 May 2001, pursuant to section 3(]1Xa) of the Ordinance, the Chief
Executive directed the Board to prepare an OZP for the Discovery Bay area On 14

September 2001, the draft Discovery Bay OZP No. SA-DB/1 was exhibited for public
inspection under section 5 of the QOrdinance.

3 The approved Discovery Bay OZP No. S/I-DB/2 1s at Annex A for Members’
reference. A set of Notes, at Enclosure [ to Annex A, lists out the uses which are always
permitted and those which may be permirted on application to the Board. The Notes form a

part of the approved OZP. An Explanatory Statement in respect of the approved OZP s at
Enclosure [ to Apnex A.

The Planning Scheme Area

4. The Planning Scheme Area (the Area), covering about §10 hectares of land, is locared
n the sastemn part of Lantan Island. It ¢comprises the area mainly bounded by the proposed
Lantau North (Extension) Country Park to its north, west and south, and Tai Pak Wan to 1ts east,
To the further east is Peng Chau mnd 1o the northeast about 4 idlometres away 1s the Hongkong
Disneyland {(under construction) in Penny’s Bay  The boundary of the Area is shown in a
heavy broken Hae on the approved QZP.

3. Toe populanon of the Area was about 15,600 in 2001 . Haviug regard o the character
of the Area, environmental constderations and the existing and planted infrasnucture provision,
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the approved OZP provides for a planned twotal population of about 25,000 persons for the
Discovery Bay development and 200 persons in the nural settiements upon full development.

Land Use Zonings

6. The planning intention relating 1o the Area is primarily to conserve the natural setting
of the Area and to allow for compatible low-density development which provides for 2 mix of
residential and recreational uses. [t adopts the urban design concept of maintaining a car-fres
and low-density environment while concentrating commercial and major community and open
space facilities a8 more accessibie locations.  One activity node each around the ferry prers in
Ta Pak Wap and Yi Pak Wan have been earmarked on the approved O7P. A stepped building

height approach with low-rise on the headland and coasta! lowland and high-rise development
for the inland is adopted.

7. About 10! hectares of land e zoned *Residental (Growp C)” ("R{C)) for
low-density housing development compatible with the sub-wban character. This zoning
covers the existing and propescd restdential areas in the Discovery Bay development in Tar Pak
and Yi Pak. This zone is sub-divided mlo 11 sub-areas with funther sub-divisions to reflest the
variations in height and building form in individual neighbourhood. Another seven hectares af
land are zoned “Residential (Group D) (“R{D}" to encourage iraprovement to and upgrading
of existing temporary domestic structures and houses at Nim Shue Wan and Cheung Sha Lan,

In this zone, very jow-ris¢ and low-density deveiopment may be perminted on application to the
Bourd.

3. About 188 hectares of land are zooed “Other Specified Uses” for uses such as
comroercial complex cum residental development, hotel, golf course, marinz, sports and
recreation club, staff quarters, petroi filling station, service area and reserveir, etc.. Some 10
hectares of Jand ae zoned “Govemnment, Institution or Community” (“GAC™) to demarcate
existing and reserved sites for major Government, institution or cemrmunity facilities serving the
needs of the local residents as well as visitors. Major existing Government, insttution or
community faciliies include schools, a Hre staton/ambulance depot, post office, elecricity
sub-station, telephone exchange, pumping stations and the Trappist Haven Monastery. This

zone is divided into four sub-areas, with vaniations in maximum height andfor Gross Floor Area
(GFA) resirictions.

9. About 11 hectares of tand are zoned “Open Space™ (“0") to cover the existing beach
in Tai Pak and the proposcd central park and waterfont promenade at Yi Pak. The frimge areas
in the central and southern parts are zoned “Green Belt” ("GRB™), while the uplands in the west
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and north are zoned “Conservation Area” (“CA") 1o define the lmit of development and ¢
pratest the natural landscape.  The two zones take up about 167 and 241 hectares respectively,
The mangrove area at Y1 Pak and the coastal areas at Tai Pak, Sam Pak and Sze Pak are zoned

“Coastal Protection Arca” to protect the palurai coastlines and coastal features. This zene
covers about 13 hectares.

10. Part of the proposed Lantau North (Extension) Country Park, about 63 hectares, is
aso ncluded tn the approved OZP and zoned “Country Park”. All uses within this zone are
subject to the provisions of the Couatry Parks Ordinance (Cap. 208).

1. In opder to preserve the existing amenity and character of the Area and to avoid

excesgive development, development restrictions on building height, plot ratio and/or GFA are
stipulated in the Notes for most of the land use zopes.

Qbjections

12, Druring the exhibition of the draft Discovery Bay O7P No. S/[.DB/1, 674 valid
objections were received, of which 41 objectons were subsequently withdrawn. The
objections wers manly agamst the “Ctber Specified Uses™ annotated “Golf Course”
("OU{Golf Cowrse)'™) ronming for the proposed second golf course site, the extent of the
conservativn-related zones, the non-adherence to the approved Master Plans under the lease,
and the proposed 24-storey hotel and 25-storey developments in Yi Pak. In particular, there
were conflicing views between two groups of objectors i.c. some residents of Discovery Bay
and Green Lantan Association and the Hong Kong Resort Company Lid. (HKR), the
developer for the Discovery Bay development.  The residents requestad that the “OU(Golf
Course)” site should be rezoned to “CA” to preserve the existing natural ¢nvironment,  The
HER, however, proposed to extend the “OU(Gelf Course)” zone to the area zoned “CA”

adjoirung the e¢xisting service reservoir 1 help facilitate the linking up of the proposed and
existing golf courses.

13. After giving consideration 10 the objecrions, the Board decided to propose
amendroents to e draft OZP to meet/partially meet some of the objections, including
rezoning the “OU{Golf Course)” site to “CA™ and “CUB™ zones because the site was not
suitable for golf course use as development would displace a piece of natural snvironment and
affect some natural streamcourse and some popular hiking trails, reprovisioning for the
second golf course by rezoning a site zoned “R(C)12” and a smalil piece of adjacent land
zoned “(3B” to the north of the exisnng goif course 1o “Other Specified Uses™ annotated “Golf
Course cum Residential Development” (“OU{Goif Course cum Residential Development)™)
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1 centralise the golf course facilities in one location, adjusting the boundary of ceriain zones
and amending the Notes of the QZP.

14, On 14 June 2002, the proposed amendments were notified in the Gazette under
section 6(7) of the Ordinance. 526 valid further objections were received and four of them
were subsequently withdrawn. The further objectons were all related to the proposed
amendments to the second golf course, After considering the further objections under
section 6(8) of the Ordinance on 19 July 2002, the Board decided to mect/partially meet some
of the further objections by reverting part of the “OU{Golf Cours¢ c¢um Residential
Development)” zone back o “(GB” $0 a8 to avoid unnecessary cuthing of natural siopes and
extension of developroent area at a visnally prominent upland location which would cause
visual intrusion to the Hong Kong Disneyland. The proposed amendment was also confirmed
by the Board as a decision made wnder section 6(9) of the Ordinance.

IMPLICATIONS OF THE PROPOSAL

5. Approval of the draft OZP itself has no financial or civil service impiications.

Economic Implications

16. The further population increase in the Area will be about 9,400 mainly from the
future phases of the Discavery Bay development in Yi Pak.  There will be posiave economic
implications arising from the revenue generated from the premium collecied from the pnvate
residenniaj development, invesiment on the infrastructure work and jobs created.

Egviropmental Immplications

7. The approved Discovery Bay OZF No. §/-DB/2 provides the planning
framework !o guide future development and redevelapment of the Area.  Appropriate

plarming centrols have been adopted in the light of the epvironmental and infrastructural
constraints in the Area

Sustainability Implications

18. The approved OZP does not bave major sustainability implications. It
nevertheless strikes a balance between conserving the natura] environment of the Discavery
Bay area and providing compartible low-density development in a car-free environment.

- 390 -



PUBLIC CONSULTATION

19, Consultation with the Peng ChawDiscovery Bay Area Commuttee {the Area
Committes) was conducted oa 7 August 2001. Members of the Arza Committee had no
adverse comments on the drafi Discovery Bay OZP but considered that private cars should be
allowed to use the Discovery Bay Tunnel Link. The Board considered that the tunnel Link
should be restricted to the use of residents’ services huses and emergency vehicles, taking inte
account the capacity constrain? of the external road links of Lantau and the need to maintain the
relatively car-free enviromment of the Discovery Bay developroent.

PUBLICITY

20. The approved iscovery Bay OZP will be printed and exhibited n accordance
with section 9(5) of the Ordinance. A press release will be issued on the date of exhibinon.
A spokesman wiil be availabie for answering media enguiries.

ENQUIRY

21 Any enquiry o this brief can be addressed o Miss Ophelia Y.5. Wong, Assistant
Director of Planning/Board, Planning Department, at Tel. No. 2231 4606.

PLANNING DEPARTMENT
March 2003
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Annex D

march 3%, 1979
Rat F-XGu f'*

ke Fan, D. Mears-Jonss, O8G, 7

Becratyry far the New Tarritnriag

e Perxienrisa pMainlstration

4/ 85/, BiL, Uegaing Methokily WO, Builoisy
101 CEAQES ASESATSt Road

Fowioom. .

Cenxr Mr. Akexs-Jonsw.
DAaCovary Day -~ fon~oramlership Golf Course

is you axy mwarc wc hava nGw AvATSad a contract for the dam diveraion
tannel ko Apkl Copstruction Co, of Janan, We have awardad this
confraAdE Lnktially bofause of dalaym .n our naqutistisns with & third
POZTE Wrbwn €0 you woo in kmen to fexvicipeta, Whatever the statc of
Coap aemptistless wo Frepnes to award Ly 1 Jupe 79 the second Baior
Loz MatTUetYFe, COpIrAnt: which will gpruvide sexvicwd land fe¥ houwing
rdar will ka fallsved or peselply meocmpaniad by 4 contxRec

fu heyw tAkes sdvaniage of thiz acforcad lull €5 sagage Memeuss. Chanklarx
Canx tn coricw ard $ufine Hastar Flan 4.0, GCnhe _skes on which the pladnars
have fycuwsnd {s Arca LG, lon-mewlershipn Golf Course. Tou wil) .recall
that Azea 16 comprised sowe of tho Llattish land Luland From Y4 Pak
hysugh which acopss car ba gained via a Jow yadcla to & soall besch st
thuk gorthern sxcromity of owg Jarslopment acsa-  Babtwese ¥i Pak and this
srall bensh s & KAl Fising 2o ower JOo fr.

Magtar Plam A.S showsd 4 hotel on top of the hill, a publio worts Arrs on
the anpll beach and an L2 jole golf course plua 675 housiag wpite in the
comalades. Then qull coyrga ityelf accupisd 47 acres. MNeater Flan 4.0
ahovs thia entlrp arep an Ronemenhacshlp Galf CoULwe.

W& hava coadeered the gconvmica of such s gold ccurse and lave conclided
that, {2 L oot yiable, Lven if {f wvara vilapla, tha oseryr wnld be drawn
exc uiivaly Zrom the higheb-income Deackaty sand relsvively fww raople.
youds! swiw e ud thds LTYe FacE Gf land. I attich A paper vhich aeeks
ty sxplala tlicew moints in moxra cewall.
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Faga 1
Mazch 20, 19785

#he fon, L, Akars~Jonsd, CNG, JP
How Terzitorigs Meinlateation
Kcwlpan.

We ackoowledgs our rsapossibility to prowids aotlve ragrastion for the
rablie, 1.8, non Cluh mmmberz, ar Dlacowery Bay but feal we could battar

aisgrarge this ressponsibilirzy by providing ecme forn o forme of
facpareian ocher than gelf. We sxra thersfors wricing to sesk yous

Approvil in priasipls,
{a) %o sbandon the concaspt af & Non-aeabersisdh Golf Doutse and

[F) inmtegad o locata eibher in the ssms genaral aroa o oluswhabw
wiichin tho gite A misakles &roa or aresa for astive public

racrpation,

Cnca wa have your approval in peincipls wa will oopsidsr ctha forme of
actiye racresatlon that will be most sairarcls and will of courgs kasp

you advimsd on sur thigking.

Iourd siscefely,
HONG KoRG RERORD CO, LINIYED

Baypan Cha
sanaTing Oirsctox

Panl:
7C/ph
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Non-Membexeiip Golf Course

Capeclulion
1.1 £zongmically, the nor~memberghip golf ceurse do2s nat poem Viapia.

1.2 Yaricus factora have heen lcokad at. Thopo ars:

a. tha captive markat. ;
b. tha cost of the game 1.6, ecuipment arc.
<. the sparation coat and corrapponding chqrges for players.

Tha Captive H!rket

Thero L4 & totdd of J,5ul - 1,000 yoll vumbure Li Uonyg Ky, alasul
2.500 nf whom helang to tha Royal HX S0lf Zlub and 300 helong to

the Bhak © Sountry and Gol? flub. Tho: 300, odd corparats memborshipy
lemued by the NIEGC wara Very topular apd thers iz a weiting liast of
5. The #hek U club gives pricrity to applicants who held eenior
exapuriva positions, Thosd facters iRGICAts peveral fointa)=

4.1

2:%.1 Only = vary small parcantage of the population 1a intexnetad

Or avan playa golf.
2.1,2 many anrhuadsacic golfars are whita-collay exscutive warkers,

aiddle-urter incems cland-
2.1.3 Nany campenisa, wost probably these hizing expatriace parsonnal,

would Duy a nemines debentura for senlor statl,

In toto, cherafors, galf acana to De & "wadlbly man‘s game”, appeallimy oo
tha higher Incemm grooapg. - a very small proportion of the "publiel,

the Cost to tha Plaver

Gzlf clubs vary from HES60( par sat of 7 o HEHI00 por pat «f 14.
Por haginnayd, a det pf 7 i3 surffisiant and thed cont, depending on

the name orand, vaTies Ifzocm HESSH00 - HKSLS50D par seat,

3.1

3.1 Goll ohoay {x a mupt - minimum coating BXS240 par pair,
3.3 Mew goif halls oogr HKSAS2 par dogen. [umed HKSIE per Jozen)

Caddy amd groeen feag charged vary f£rom HXS100 to BX52Q0. Thias is
a variable dependant on tho managoment amd maintenancs Cogta of the
COVESe.

In toeal, using sinimom figuras, A purson who widnta Fo play golf withcat
pelanging to a clup must apensd Toughly HEKFLO00 for the aquigment and
HK3100 esch vimm for grasn f3as. The uneksnd grven faa for visilors ta

oow HESY S0,

n;l-lsz"
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Posge 2

. Coat af Operaring the Gol! Course

Ho zd4timate hap yet heen mada for- copattulfting in 18-nold <ourse in ATzl
16 Az shown on Magtar Plan 4.0 dut abwisuzly, becauss of tha tarrain,

thn capital gurloy would bs considarabie.

Maintenance cost varise but roughly, dapending on the configuration and
quality of tha course, the Taintensncs comag to about §1 millinn per year
Irr o 18-hls golf sourae plus izs anclllary faeilitidea,

Murvover, IZom thy CpefaLlone i nwioruus ol U gt isd aeiided | bse weed L
it han been ynown that the maximum number of players using & li-hols
golf poursa parp day ia roughly 260. Assvming that thera iz a total of
90 - IGO0 publie nslideys per yesx [Sundays, publis helidaya and half
dsy Saturdayw) and asmuning tho waather fox 43 ~ 30 days of this period
is unaritable for playing, tha total mmber of tha public servsd per

yosr on auch a nan~swnbarship qolf course 44 oaly 11,700 to 13,900.

Mot obly dano such & facillty nerve a e=xall percantsge of the public byt
alaw 1t is dpubtful whethar & ncr-membership golf coursn would bhe a vianla
pocncBile antoxpeise, In axder ta recovax both the =aplbtal and the
raciXSont costi, the grawn fees charged per paracn would be phencomanal
bevriny ln mlnd the fremomey of uas lo higherst during weekands only.



MEMO

fro. Rogiatrar Genezal (L.0.)
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rel. No. ... 5-9%5336

_3rd Merch 1283

nete . oo

APPENDIX 41

r, Goverament Land Agent (Disposall

vour Ref, (174) ) LND 1/XS/PL/82 ¥X

doted .28, 2.83.

Discovery Bay
Lot 385 in DI _3%2, lantau

T hawe the following commenis to make ol the letter

of the Hong Kong Resvst Compsay lLimited dated 1.2.83 :-

ParagTapn Pape *

(a)

1 agrea that sabjec: Lo Epecial

[

.

Conditiona © amnd 10

of New Grant Na. =182 if tue Graotee sbell have First:
satisfied you the: not less than $600 million have
boen spant on seme Lo ts of tiae iot in respect of
which a partial csruificate of tompliance has baern

cther parits of the

{xsued he may unoer Spocial Cendition S(d)

1ot solely Tor the purpose of

Asaign

development in paacrdanes wWiihi the Master Layout
Ylan and in compiisnez with the conditions in the

New Grant.

(2]

Peragraph Ula) (¥asc 2}

1 confirm that the company's understending with
ragard to Special Topdation 5{n} is corvach.

Farapgraph 4i(b

{tace 2

If you have agreed that Mastar Plzn 5.0 has supsrselcl
tho originai Master Plan and 10 ¥Master Plan 5.0 does
not show or refer %o thée acnwmembership golf coursa

and tke ecable car

LS wER,

I agres that there would s

no need to modify New Grant Ns., 127 so Iar as these

two facilities are congerned.

1 also agree that e

letter confirming the agreed amsndments shpuld be
registered in the Dimtrict land Cffice, lslands.

L8s/is
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APPENDIX 42

Land Pplicy Meeting Paper LPM 3/87

For diacussion on 253.5.87

File Ref: BLD 1/IS/PL/B2 XI

Lot 385 in DD 352, Piscovery Bay, Lantauw

Recommendation

Members are asked Lo approve th3t the maximum pesrmitted gross floor
. . . . 2
area for the residential, commercial and hortel areas be fixed zt 613,i05 =
and thar the minimum gruss floov aveas for the public werks and community

facilities be rhose as shown in Che present and proposed Master Layonr Plan
(MLP) No.5.3 as 24,875 n® and 18,040 m® regpactively,

Background

2. The Condirions of Exchange dated 10 Bepteaber 1976 states tht
6,578,381.2 eq.ft. of agriculturel laad and 42,179.6 sq.ft. of buildipg land
totalling &,620,560.8 sq.ft. be surrendered in exchange for the grant of
£6,217,000 sq.ft. of Government land. These Conditions do not specify a
paximum gross floor avea permitted but refer to the development being in
accordance with an approved Master Layout Plag, The basis of the exchange was
basically 1.1 ratio in that the gpproved MLP No.3.5 permitted a grose floor
ares of 6.6 million sq.f¢. (613,155 w’) which excluded the Recrearional

Areas but included 15,794 o’ for Public Works; 1,858 u° for the Fire and
Palice Station and 2,78/ m? for the school cotalling 20,439 mz. The
residential, commarcial and hotel gross floor aress tatalled 532,716 mz.
{Option 1) In 1977, the first ravision to MLP Mo.3.5 was approved as MLF No.
4.0 which showed 6,550,600 sq.ft. (608,510 @) {Option 2) bur wrnngly
coverted this Lo 607,000 m? for the residentiazl, commercial and hotel

areds. Whilst the community facilities i.e. the school, fize and police
station were ipcluded in the overall permitfed gross floor area of 5.6 million
sy, ft. (§13,155 mz), the artea devoted ta Public Works (15,794 mz} was

excluded and hence the increase in the residential, commercial and hotel areas
by the same awount. Subsequent Teviszions of the MLP'a in 1981 (MLP Neo.3),
1983 (MLF No.%5.1}, 1985 {ML? Ho.5.2)} which is the currenbt approved plan
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showved the same amount of gross fleor sceas {wrongly converted as 667,000
mzl for the reaidentizl, commercial and hotel arcas but showed sn inecrease
in che Public Works and community facilities to 42,915 mz. Boch these
Figures ef GO7,000 m? and 42,915 mz are also shown in the proposed HMLP

Ne.9.3 which iz present under review.

Argumenlt s

Three options are as follows:—

Option 1 - 592,716 n’

3. This figure represents the reaidencial, commercizl and hotel gross
flogr areas as contained in the criginal MLF Ne.3.3. However, Lhe fotal grosas
floor area permitted of 613,155 m® (6.6 million £q.fr.} includes 20,439 m?
devoted to public works and communicy facilicies. The Hong Xong Resort
Company submits that this iz inequitable in that the whole of the 613,155 m2

should apply to the resideatisl, coomercial and hotel areas a2s stated under

Optien 3.

Option 2 - 604,510 m2

& Thix figure is shown wrongly on the currently approved MLP Ho.5.2
as 607,000 mz sd 18 again ehown on the propoted MLP No.5.3 pregsently under
review. This figure of 607,000 mz originated frow the first review of the
original MLP Wo.3.5 and was approved in 1377 as MLP No.4.0, and has been shown
in suvhsequent revisions of the HLP since. The cortect figure of 608,510 mz
represants an increasne of 15,794 n? over Option 1 and is due wholly to the
exclusion of the public warks aress comprizing a sewage treatment plant,

storage yard, refuse disposal plane, ferry and service areas.

option 3 - 613,155 o’
5. Az mentioned above this figure represents the maximum permitiecd
groca floor areae on the original MLP Ne.3.5 and formed the basis for che 1%76

exchange. Whatever reascna thers may have been in 1974 for requiring Hong

Kong Hesort {Company fo aurrender land on s foor-for-font baeis in exchange For
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gross floor areas which included 220,000 sq.ft. {15,794 mz) for public worka

and (4,645 a2} for comnunity facilities, the Company submits that this ia no
longer egquitable or appropraste in that the 6.6 milliou sq.ft. surrendered

should now equate only to the residential, comnercial and hotel areas. The

Company further arguea that MLP No.3.5, approved in 1976, considerahly

under-estimated the gross floor areas required for public warks and community

facilities wheno compared with the proposed HMLP Ho.5.3 which gives an increase
of 22,476 mz as the following cable showa:

MLF 3.5 MLP 5.3
Public Works/
tranapart 15,794 mt 24,875 ol
Fire and Police 1,858 w2 2,860 m? (a3 built)
School 2,787 w2 15,180 w2 {1,954.8 @? as built
891,.8 m? being built)
30,539 w? 42,915 wd

This was partly because MLP No.3.5, with 1,750 hotel rooms and 2,673
condominum units, was slanted towards a3 rescrt concept and a second heme. The
presant MLP No.5.2 and the proposed MLP No.5.3 is devoted largely to first

homes for local people end this has greatly increaged the requirement for

public works and community faciliries. For example, in MLP No.5.2 the Company

. ., . .
has provided a 25,075 m gite for z school. with 24 primary and 36 secondary
classtpoms - to date 11 clasarcoms have been built zpd B arxe about to be builk

in connection with Phage III. So far as the Fire and Polite Station ave
concerned, not only the Company provide a bigger building, at Government's
requizement, than was originally anticipared, but the cost wae $6.6 million as
againsr the $2.25 million vhich was asllowed against the premium. The Cowpany
argues that the core infrastructure, already builc at a coest of some

$700 million is able to support additional gross floor ares and sn increased
population. The regervoir has a capacity of 750 million gallons and, once
adjacent catchment areas are tapped, will be able to supply & population of
over 30G,000. The Company deemed it prudent to build a lerger reservoir than

that envisaged in MLP No.l.5, approved in 1976, which had a capacity of cnly
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600 million gallons. The Company zlso plaaned the reconstituted Tai FPak
Beach, the culverts and the drains to cope with the worst sTorm anticipated in
200 years, whexeas this could have been planued for 25 years and periodic
flooding would have had to be accepted. Part of this high infrastructure cost
j8 artributable to Government's encouragement or insistence. For example,
Government encouraged Che enlargement of the reservoir and insisted upon a
dusl carriageway with a 24 fr. road reserve through ithe centre of the
development. As so wmuch money had to be spenz "wp front™ on the

infrastructure, the viability of the projecr depends upon its full utiiisation,

Conclusion

6. Option 1 relates directly to the 1976 transaction and the original
MLP No.3.5 whereby the public works and cowmunity facilities were jncluded in
the permitted gross floor ares of 6.6 milliom 8q.ft. {613,155 @®). This
would be difficult to enforce now in view of MLP No.4.0 and its subsequent
revicions and would obviously be strongly resisted by the Company.

. Option 2 relates to HLP No.4.0 and its subsequent revisions whereby
the public works aveas of 15,794 mz were excluded from the overall permitted
gross floor area of 6.6 willien gq.ft, and reflects the present position shown
ot the current MLP No.%.2 (te be corvectly converted from imperial to metric

i.e, 6,550,000 sq.ft. = 608,510 mz not 607,000 mz}-

8. Option 3 seeks to exclude the community facilities in addiciom to
the public works areas in Option 2, frem the oversll permi%ted gross floor
area of 6.6 million eq.ft. (813,155 mz). Whilst it must be recegnised that

in any develepment of this nature, there must be a certain amount of community
facilities to e provided, and in thisg case there iz & school plus Government
facilities in the Fire snd Police Station, it is arguable whether chese should
be accountable in the overall pemmitted grosa floor area of £13,155 mz -

(6.6 million 8q.ft.). However, the value of the increaaed grose floor azeas
between Options 1 and 2 (4 645 mz) worth approximartely $11.6 million in
premium terns is offset against the cost of constructing the increased school

facilities alone of 12,393 m2 (15,180 wl in MLP No.3.3 ageinet 2,787 m?

in MLP Mo. 3.5) which would cost over $24 million excluding ficciag-out costa,
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9. Whichever of the oprions are now considered appropriate, given Che

nistory of rhis developwent, will be shown on the vext revision of the HMLP.
This figure will then form the basis for futuxe negotiations over the premium
to be charged For any further incresse im the permitted groas floor area. Any
subsequent increases made in rvespect of the public works areas and community

facilities will mot them be & Factor which ceeds Lo be taken into account, a8

has been the case with the recreational- fagilitiea. If the recomneadarion ig

sgreed, rhen this could be reinforced by a modification of the Corditione of
Exchange.

Buildings & Lapds Department
May 1987
Submitted by PGLA/S - GLASHK
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Revised

Land Pulicy Meeting

Minutes of Meeting held at 2.30 p.m. on Monday,

25 May 1987, in Buildings and lands Department

Conference Rocm, Znd Floor, Murray Building

Present :

Mr. CHAU Cham-son
Mr. SHUM Lap-shiog
Mr. A.P. Asprey
Mr. D.M. Score-Will
Mr. F.D. Roome

Mra. Rita Lau

Mr. Frankie Lui

Mr. C. Gately

In Attendance:

1.

Hr. M.J. Lewis
Mr. T.M, Mills

DBL(Chairmanl

ARG

DS(1W)

PCLACC)

PeLA(E)

PAS(¥T) for RS(NT)

PAS(HKAK) for RS(HEEK)

ADJE (Secretsry)

pasS{1w)
GLA/HE, for Item II11

Confirmation of Minutes of Last Meering

APPENDIX 43

In view of the large number of amendments proposed by DS/IN

and PAS/LW, a revised aat of Minutes is atrached,

11.
2.

Matters Arising

Ttem V - Rosumption of Private Streets (LPM Paper Mo. 1/87)

PAS(HKEK) reported that he had written ro 8 for T and

understood that 8§ for T's approval was now being sought for the

preparation of drafr drafting instructions on the proposad amending

legistation.

3.

Item Y1 -~ Petrol Filling Stations

‘The Secretazry reported that copies of the information shust

on standards and locational factors for petrel filling stations had

been obtained from the Town Plapning OfFice and sent ko PAS/LW and

the other MWembers of the Mesting.
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III. Lot 385 in DB 352 Discovervy Bay {LPM Paper No. 3/87)
(BLD 1/I8/PL/A2 XI)

b At the Tequest of PGLA/S, GLA/HK was iovited to join the
meeting for this item. The Chairman briefly explained the
background Lo the case. The Discovery Bay project had originally
been launched as a recreational resorc development. Subsequent
amendments to the original Master Flan had been dealt with by the
NTA prior to the formaticon of Lands Department and the sum btotal
now was that the Discovery Bay project reprasented 2 new Lown,
Theze waz little aptiom but to accent all the previous amendments

and recognixze the updated version,

5. GLA/HE then briefed the meeting oo the three options
described in LPM Paper Ne. 3/87, ‘This led to a leogthy discussion
which indicated differing views on the best solution even within

the Land Administration Office.

Aetion b, It was eventually agrecd to adept Option ? with a permitted
PGLA/S  grese floor area of &08,310 n? which would form the basis far

future nepotiations cver any premium to be charged for increases in

CFA i furture.

v, Re-development Orders and Exclusion Orders (Draft fxCo Faper)
(BLD 1/HPY/58 III
7. DS/1M referred the meeting to the LWB re-draft of an ExCo

paper prepared and circulated by BLD. He gueried the need for this
submiszion now. Re alse felt that there were two policies in
conflict. One policy encouraged comprehensive rather than
piecemeal development whilst che other policy urged peocple to

develop sites and Aot air on them for speculative purposes.

a. POLASS said that the BLI draica had been discussed and
agresd by LAM and circulated accordingly. He felt that the paper
had bean held up for so long that it was no longer worth pursuing.

It should be dropped aud resurrected if need be.
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APPENDIX 44

t B Audit Commissian WA Easimie 0 2583 OUSS
i MF fl‘.:h Fhyor T

T R ) mdgiatin Tower

T ﬂ)\-t ¥ Lloucesres Ru«d .

T Wanchai. Hong Kesp b 4 # o Telephore 2874} 4219

=RQE oure UB/PAC/ENG/43-3
I February 20035

EH L voor e CB(S);PACIR‘:?’

Clerk, Public Accounts Committee
Legislative Council Secretariat
Legislative Council Building

8 Fackson Road, Cenral

Hong Kong

(Aun: Mg Miranda Hon)

Dear Ms Hon,

The Director of Audit’s Repori on
the results of value for money audits (Report No. 43)

Chapter §: Grant of land at Discovery Bay and Yi Long Wan

Thank you for your letter of 26 January 2005 requesting for my comments on the
Director of Lands’ explanation in his leteers dawd 8 January 2005 and 25 January 2005 regarding
paragraph 4.17 of the Audit Report, which stated that the Lands Department (Lands D) had not
¢harged premium for the changes made in MLP 5.5 and earlier prior to 7 June 1994, and that the
reasons for not assessing and/or charging premiwn for the changes in those Master Layout Plans
{MLPs) were not documented. T set out my comments as follpws:

(a} the reply 10 Question (j) on p.3 of the Acting Director of Lands' letter duted 8 Junuary
2005 in which he stated that, “l was the normal practice not to charge premiam for
changes to MLPs which did not reguire a modification of the lease in 1970% and 805 a8
long s there was no increase in total gfa.”

)] “Normal practice” not substentioted.  As far as could be ascertained from the
Lands )'s records, the acting Director of Lands’ statement was not substantiated in
either the Lands Administration Office Instructions or the Revenue Assessment
Manual. Audit is ot aware of any approval from the Executive Council (ExCo)
for such “normal practice”;

(i)  Inerease in total GFA and change in user mix. Audit would like to recapitulate
the increase in total GFA and changes in user mix {mentioned in Nate 3 in
para. 2.8, para. 2.10 and Table 3 in para. 4.16 of the Audit Report), as follows:
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{1}

MLP 4.0

increase/
(decrease)

aver
User MLP3.5 MLP4.O MLP 3.5

GFaA GFA GFA

(nr’) (m’) (m’)
(n} Housing accommodation - 524,000 §24,000
() Resort accommodation 401,342 - (401,342)
{c) Hotel accommodation 140,284 32,000 (108,284)
(dy Commercial 51,097 435,000 (6,097)
{e) Others 41,341 40,600 {741)
Total GFA per MLP 634,064 641,600 7,536
Discrepancy (Note 2) 1,510
Increase in toial GFA 9,046

} {Note 1)

Nete 1. In April 1977, ExCo was informed of the GFA of the resort and hotel

accommodaiion (para. 2.8 af the Audic Report refers).

Note 2:  According to the Lands D. the discrepancy was due 1o o conversion error (from

square feel to square melres).

ul:

—_ an increase in total GFA over that approved in MLP 3.5, and

As shown in the above table, the approvat of MLP 4.0 in January 1978 had resulied

— a significant change in user nmx, particularly the deletion of the resort
accommodation and the addition of 524,000 square mefres housing
accommnodation GFA (para. 2_10 of the Audit Report refers).

The then New Territories District Planning Division of the Town Planning Office
also commented in mid-October 1977 that there was a corresponding increase of
residential areas (para. 2.11 of the Audit Report refers);

it is also relevant o point out that. while the then Secretary for the New Territories
was delegated with the authoerity o approve changes to MLPs (para, 2.9 of the
Audit Report refers). Audit is not awarc that he had been given any explicit
authority of not charging premium if there was enhancement in value arising from

changes in lease conditions;
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b)

(iv)

(v)

{vi)

Changes to MLP. According 1o the Director of Lands' starement in the Public
Accounts Commitice (PAC) hearing beld on 13 December 2004, the MLPs and the
lease conditions of the Discovery Bay site had equal standing and effect (line 36 on
page 17, and lines 5 10 7 on page 71 of the PAC Verbatim Repont dated
13 December 2004 refer). Therefore, any modification of the MLP {such as the
increase in the towl GFA and the significant change in vser mix in MLP 4.0 over
MLP 3.5 would in substance tantamount o a modification of the lease conditions;

Deletion of public golf course and cable car system constituted lease modifications.

The provision of the public golf course and the cable car system was a2 mandatory
requirement stipulated in Special Conditior: 5(b} of the lease of the Discovery Bay
development (paras. 3.2, 3.6 Note 17, 3.16 and 3.20 of the Audu Report cefer).
Morcover, because of the imponance attached to tie public golf course proposal,
the developer's responsibiliey (o maintain the public polf course was more
particularly referred to in Special Condition 54{c) of the lease {para. 3.6 and
Note 17 of the Audit Repart refers). la the circumstances, the deletion of:

— the public golf course in MLP 5.0 in February 1982 (by the then Secretary
for City and New Territories Administration —- para. 3.7 of the Audil
Report refers); and

— the cable car system in MLP 5.1 in February 1985 (by the Director of
Lands — paras. 3.16 and 3.20 of the Audit Report refer)

constituted modifications of the lease conditions.

To conclude, as mentioned in para. 4.21 of the Audit Report. the Government
might have suffered losses in revemue, The Lands D had not assessed the
implications, financial or otherwise, of the deletion of the facilitics, and the rcasons
for not assessing and/or charging premium for the changes in those MLPs were not

documented (paras. 3.20 and 4,17 of the Audit Report refer);

the Director of Lands’ letter dated 25 January 2005

()

(ii)

According to Section 7 of Land Administration Policy on Modification and
Adnvinistrative Fees {amended on 1 April 1984), as a peneral rule for lease
modification, “Premivm will normally be required representing the difference in
value between the lot as formerly restricted and as modified. ... The general
principle relating to the assessment of modification premia is that the lessee must
pay for any enhancement in the value of the lot deriving from the medification™;

it other words, premium assessment should be done by comparing the current land
values vnder the modified lease conditions (znd/or MLP) and the original lease
conditions;
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c.C.

(iid)

(iv)

(v)

having regard to the general rule in (b){i} above, the unit land cost (accommodation
value} and the valuation benchmark (i.e. pround floor shop value) adopted at the
date of execution of the lease conditions are not relevant 1o the premium assessment
of a lease modification at a later date (para. 3 of the Director of Lands™ letter dated
25 January 2005 refers);

in view of this, Audit does not concur with the Director of Lands' views that
“adopting the highest use value among the mix in calculating the land premium to
be paid by the developer upfront for the grant,.. had obviated the need for further
premium assessment when changes in the development mix were subsequently
made to the MLP as long as the total permitted GFA was not exceeded.”; and

furthermore, as explained in para. a{ii) above, thete had been an increase in {otal
GFA and changes in user mix since the change from MLP 3.5 10 MLP 4.0, Audit
therefore also does not concur with the Director of Lands' view quoted in (b)Xiv)
above and his conclusion that he does “not consider it appropriate to compute the
premium for cach of the changes made to the MLP prior to 7 June 1994,

A Chinese transiation of this letter will be forwarded (o you shortly.

Yours sincerely,

Secretary for Housing, Planning and Lands
Secretary for Financial Services and the Treasury

{Aun: Mr Manfred Wong)

Divector of Lands
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APPENDIX 45

EEN
l l l W R 8w
st Email.  doflaidendsd gov.hk LANDS DEPARTMENT
® M Ter 22313000 4.
MR Fax: 28884707
EFWE Our Ror LI VAS/PLAE2 {TC) XXUIT
HMW  Your Retr CB{IVPAC/R43
25 January 2005
Cletk
Public Accounts Committee
Legistative Councii
8 Jackson Road
Central
Hong Kong

(Attin: Ms Miranda Hon)
[Fax: 2537 1204

Dear Ms Hon,

The Director of Audit’s Report on the
results of value for money audits (Report No. 43}

Chapter 6: Grant of land at Discovery Bay and Yi Long Wan

I write further to para. 2 of my letter of 24 January 2005 regarding
the request of the PAC for information on the estimated amounts of premium
involved in each of the changes made in the MLPs prior to 7 June 1994 based on
the market conditions at the time when the changes were made (your letter of
2 December 2004 refers).

On the basis of file records, the original premium of $61.5 million

charged for the Discovery Bay development land exchange was based on an
estimated salc price of $300/f® which was applicd to the total GFA for all the
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uses permitted (i.e. without distinguishing between commercial, residential and
hotel). This valuation was supported by the analysis of the twa public land
auctions in Mui Wo conducted in 1973. These land auctions produced a ground
floor shop value at about $300/ft* and upper floor residential flat value at about
$200/ft* which we believe were adopted as the benchmark for valuing Discovery
Bay at that time. Moreover, the unit land cost (commonly known as
accommodation value (AV)) derived from the estimated sale price also compared
favourably with that of two land exchanges in Mui Wo and Cheung Chau for
hotel development in the early 1970s.

The application of $300/ft? to the total GFA permitted under the
approved MLP meant that the enhancement, if any, in subsequent changes to the
MLP had already been captured in the approval of the first MLP by adopting the
highest use value among the mix in calculating the land premium to be paid by
the developer upfront for the grant, This had obviated the need for further
premium assessment when changes in the development mix were subsequently
made to the MLP as long as the total permitted GFA was not exceeded. That
being the case, we do not consider it appropriate to compute the premium for
each of the changes made to the MLP prior to 7 June 1994,

Yours sincerely,

*

{Patrick Lau)
Director of Lands

c.c. Secretary for IHousing, Planning and Lands
Secrctary for Financial Services and the Treasury

{Atn: Mr Manfred WONG)
Director of Audit
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Our Rel: (18)in LD 1/S/PL/8Z XXIV
Your Ref:

Ms Miranda Hon

Cierk to PAC

Legislative Councii Secretariat
Legistative Councii Building

8 Jackson Road

Central

Hong Kang

[Fax: 2537 1204)

Dear Ms Hon,

APPENDIX 46
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Il l R B E
LANDS DEPARTMENTY
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16 February 2005

The Director of Audit’s Report on the
results of value for money audits (Report No. 43)

Chapter 6; Grant of land at Discovery Bay and Yi Long Wan

Please refer to the Director of Audit's letter 10 you dated 1
February 2005 copied to me and others, While the concern of the Director of
Audit s appreciated, it is incumbent on me o make sure that the issues
involved are understood in the proper context. 1 write therefore {0 set the
record straight and to facilitate consideration by the Public Accounts

Committee in perspective.

2. To set the scene, | wish fo set out the basic considerations
ungeriying the handling of the Discovery Bay case in the seventies and

eightias —
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{)] Since the subject Jand grant contained an MLP clause to enable
the Administration to exercise detailed control over the
implementation of the development within the approved
parameters stipulated in the lease conditions, premiur would not
be charged on each and every occagion when amendments 1o the
MLP were made, uniess such changes would require |ease
modification and/or there was an increase in the total permitted
GFA (for revenue generating purposes). This practice adopted
for cases under similar situations in that period was also adopted
in this case.

i) How the premium for the land transaction concered was
calculated was explained in my letter dated 25 January 2005,
namely the highest land use vaiue among any of the
permissible mix as specified in the MLF was adopted. This
means that Government was able to capture the highest revenue
income at the outset without any downside risk due to fluctuations
in the property market. On the part of the developer, the certainty
in his financial commitment under the land transaction plus the
flexibility of being able to make more timely decisions in response
to changes in market conditions would arguably be essential for a
project of this magnitude and nature.

{iii} On the above basis, as explained in my letter dated 25 January,
2005, this has obviated the need for further premium assessment
when changes in the development mix were subsequently made
to the MLP as long as the fotal permitted (revenue-generating)
GFA was not exceeded.

3. | would now offer my more specific response to the Director of
Audit's comments, as follows:

1

Audit's Comments Dur Response 1

{a) the reply to Question (j) Qur response as provided, is
on p.2 of the Acting factual to the best of our !
Director of Lands’ leffer knowledge. it should be
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dated 8 January 2005 in | appreciated that most land |
which he states that, “It | administrative practices evolve
was the normal practice | over time in the light of
not to charge premium experience and changes in

circumstances and the Lands
Department did not come into
existence until 1982, Qur
understanding of the practice
prevailing two to three decades
ago should not be negated
simply by the Director of Audit
being tnable to locate any
wrilten material to substantiate
our statement.

for changes to MLPs
which did not require a
modification of the
lease in 1970s and 80s
as lony as there was no
increase in total GFA.”

(iy"Normal practice” not
substantiated. As
far as could Dbe
ascertained from the
Lands D's records, the
acting  Director  of
Lands' statement was
not substantiated n
ecither the Lands
Administration Office
Instructions or the
Revenue Assessment
Manual. Audit is not
aware of any approval

increase in total GFA
and changes in user
mix (mentioned in
Note 3 in para 2.8,
para 2.10 and Table
3 in para 4.16 of the
Audit Report), as
follows (see footnote
on the next page):

ftom the Exetutive
Council (ExCo) for
such *normal ‘
practice”;
r
(i) fncrease in total ' It has to be re-emphasized that,
GFA and change in '] despite the changes to the GFA
user mix. Audit | in various MLPs up to MLP 5.5,
would like to the revenue — generating GFA
recapitulate the did not exceed the permitted

maximum of 608,510m? as
determined by the Land Policy
Meeting (LPM) held on 25 May
1987. Copies of the paper and
the minutes of the LPM have
been forwarded to the PAC at its
sacond hearing on 13 December
2004,
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it is aso relevant to! Please see paragraph 2 above.

point out that, while
the then Secretary for
the New Territories
was delegated with
the authority 1o
approve changes 10
MLPs {para 2.9 of the
Audit Report refers),
Audit is not aware that
he had been given
any explicit authority
of not  charging
premium if there was
enhancement in value
arising from changes
in lease conditions;

The l(ast paragraph of my lefter
dated 25 January 2005 is relevant.

(iv)

Changes to MLPF.
According to Director
of Lands’ statement
in the Public
Accounts Committae
(PAC) hearing held
on 13 December
2004, the MLPs and
the lease conditions
of the Discovery Bay
site  had  equal
standing and effect
{(line 36 on page 17,
and lines 5 to 7 on
page 71 of the PAC
Verbatim Report
dated 13 December
2004 refer).
Therefore, any
modification of the
MLP (such as the
Increase in the total
GFA and the
significant change in
user mix in MLP 4.0
aver MLP 3.5) would
m substance

Please see paragraph 2 above.
My letter dated 25 January 2005 is
also relevant,
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tantamount o a
modification of the
lease conditions;

(v} Defetion of public

course and
car system
constituted lease
modifications. The
provision of the public
golf course and the
cable car system was
a mandatory
requirement stipulated
in Special Condition
5(b) of the lease of
the Discovery Bay
development (paras
3.2, 3.6 Note 17, 3.18
and 3.20 of the Audit

golf
cable

Report refer).
Moreover, because of
the importance

attached to the pubiic
golf course proposal,

the developet's
responsibility to
maintain  the public

goif course was more

iyt :
particularly referred to : the PAC at its second hearing on

in Special Condition
54{(¢}) o the Ilease
{para 3.6 and Note 17 .
of the Audit Report

refers). in the
circumstances, the
deletion of:

- the public golf

course in MLF 5.0
in February 1982
(by the then
Secretary for City !
and New Territories
Administration -
para 3.7 of the

Audit Report

The deletion was dealt with by way
of consent given under the MLP
clause set out in SC 6 of the
Conditicns of Exchange which
reads as follows : -

“.......the whole of the Lot shall be
developed or redeveloped fo the .
satisfaction of the JSecretary in
conformity and in accordance with
the Masfer Layout FPlan approved
and signed by the Secretary who
shall retain a copy thereof, and no
alterations whalsoever shall be
made by the Grantee 1o the Master
Layout Plan or to the development
or any rédevelopment without the
prior consent in writing of the
Secretary,......."

The then Registrar Generaj in 1983
had advised that there would be no
need to modify the jease insofar as
the deletion of the non-membership
gclf course and the cable car
system were concerned. A copy of
the advice has been forwarded to

13 December 2004.
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refers); and

- the cable car
system in MLP 5.1
in February 1883
(by the Director of
Lands - paras 3.16
and 3.20 of the'
Audit Report refer).

constituted
modifications of the
lease conditions.

{vi)

To conclude, as
mentioned in para
421 of the Audit
Repont, the
Government might
have suffered losses
in  revenue, The
Lands D had not
assessed the
implications, financial

or otherwise, of the

deletion of the
facilites, and the
reasons for not
asses5sing and/ar

charging premium for
the changes in those
MLPs were not
documented  (paras
3.20 and 417 of the

Audit Report refer)

|

As explained in my letter dated 25
January 2005 we do not consider
that there might have been loss in
reverue as suggested and the need
10 calculate such figures does not
arise.

(b) The Director of Lands’|S. 7 of LAP remains a valid rule for
letter dated 25 January | general application for assessing

2005.

(i)

According to Section 7
of Land Administration
Policy on Modification

and Administrative
Fees (amended on 1
April 1984), as a

general ruie for lease

premium  arising from lease
modifications. The case In
question is not inconsistent with 5. 7
of LAP. As explained in my lefter
dated 25 January 2005 and set out
above we do not concur with the
Director of Audit's views that a
series of further premiums should
have been collected for changes in
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(i)

medification,

“Premium will normally
be required
representing the
differance in value
between the lot as
formerly restricted and
as  modified
The general principle
refating i) the
assessment ot
modification premia is
that the lessee must

pay for any
enhancement in the
value of the ot
deriving from  the
modification”,

in other waords,

premium  assessment
should be done by
comparing the current
land values under the
maodified lease
conditions (and/or
MLP) and the original
lease conditions;

having regard fo the
general rule in (b))
above, the unit land
cost (accommodation
value) and the
valuation  benchmark
(i.e. ground floor shop
value) adopted at the
date of execution of
the lease conditions
are not relevant to the
premium  assessment
of a lease modification
at a later date (para 3
of the Director of
Lands’ letter dated 25
January 2005 refers);

the development mix, even though
the revenue-generating GFA has
. ot been exceeded and the types of
uses are not beyond what were
allowed in the condilions of
exchange executed in 1976, Such
suggestion fails to take account of
the established facts of this case
that the developer had already paid
for such flexibility at the time of the
original grant,
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(iv) in view of this, Audit
does not concur with
the Director of Lands’
views that “adopting
the highesi use value
among the mix in
caiculating the land
pramium to be paid by
the developer upfront
for the grant ... had
obviated the need for
further premium
assessment when 3
changes in the !
development mix were
subsequently made o
the MLP as long as
the total permitted
GFA was not
exceeded™ and

(v} furthermore, as
expiained in para aii)
above, there had been
an increase in total
GFA and changes in
user mix since the
change from MLP 3.5
fo MLP 40. Audit
therefore also does
not concur with the
Director of Lands’ view
quoted in {b)(iv) above
and his conclusion
that he does “not
consider it appropriate
to compute the
premium for each of
the changes made to
the MLP prior to 7
June 1994 "
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In conclusion, we strongly disagree with the views held by the
Director of Audit in his letter of 1 February 2005 especially that “the
Government might have suffered losses in revenue’, having regard to the
manner that the original premium was calculated. The Director of Audit's
suggestion that a series of further premiums should have been collected for
changes in the development mix up to 608,510m? (revenue-generating GFA)
would constitute double charging since the facts established indicate that the
developer, at the fime of the original grant, had already paid for the flexibility
of varying the development mix subsequently reflected in successive MLPs,

| should be grateful if the above comments would be taken into
account in preparing and publishing the PAC's final report.

Yours sincerely,

{Patrick Lau)
Director of Lands

¢.c. Secretary for Housing, Planning and Lands
Secratary for Financial Services and the Treasury
(Attn: Mr Manfred Wong)
Director of Audit
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O AW
LANDS DEPARTMENT

Tar. 2231 3088
Fax: 2868 4707
our per- LD MASMPL/BZ (TC) XX
vour Ao, CB(3)VPAC/RA3
Emszi:  dofl@landsd gov.hk

§ January 2005

Legislative Council
Legislative Council Building
8 Jackson Road

Central

Hong Kong

(Attn : Ms Miranda Hon)
Dear Ms Hon,

The Director of Andit’s Report on the
results of value for money audits (Report No. 43)

Chapter 6 : Grant of Jand at Discovery Bay and Yi Long Wan

I refer o your ietter of 17* December 2004 and as requested provide
the following additional information -

fay It was mentioned at the hearing that the Lands Depariment (Lands D)
had formulated measures regarding the setting out of boundaries of a
government site before disposel of the site (paragraph 5.12(b){i} of the
Audit Report refers). What the detalls of the measures are.

Sites for public auction or tender are normally fenced and their
boundaries will be set out before sale.  For sites granted by private treaty
grant and ¢xtension, the plans in question include boundary dimensions
and bearings, and the site area to facilitate the design of the development.
The sitc boundaries will be set out on ground in advance or within 3
months after the completion of the land transaction so that the positions of
the boundary marks can be shown to the landowner or hisher
representative. Thercafter, it is the Jandowner's responsibility to protect
the boundary marks placed on ground.
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(b

fc)

(4

A copy of the letter dated 10 August 1981 from Developer A 1o the
District Office/Islands applying for a Short Term Tenancy (STT) for
government land at Wong Chuk Long, which adjoins the western end of
the south golf course at Discovery Bay (DB) (paragraph 5.14 of the
Awudit Report refers).

Developer A’s letter to DO/Is dated 10.8.1981 i5 attached at Appendix 1.

Whether the exclusion of the encroached government land ar Wong
Chuk Long from the beundary of the Lantau North (Extension)
Country Park in 2001 was partly due to the fact that Developer A had
repeatedly applied for a STT for the land (paragraph 5,20 of the Audit
Report refers).

LandsD’s files do not contain any record showing the reason(s) for
excluding the encroached government land at Wong Chuk Long from the
boundary of the proposed Lantau North (Extension) Country Park in 2001.
The assistance of Agriculture, Fisheries and Conservation Department and
Planning Department is being sought in this regard.

When the plan for the Lantau North Country Fark extension was first
proposed and finally approved

The draft plan in respect of the proposcd Lantau North (Extension)
Country Park was gazetted for public inspection on 13.7.2001.  The draft
plan has not yet been approved by the {F in Council.

According to paragraph 5.15 of the Audit Report, Developer A said that
the extension of the area for the golf course had been agreed in prior
meetings with the Secretary for the New Territories (SNT). Whether
there were records of those meetings; whether Lands D had ascertained
with the SNT at that time the truthfulness of Developer A’y claim of
agreement with the SNT.

LandsD’s files do not contain any record of discussions between the then
SNT and Developer A. Similarly we do not have any file record
showing whether or not LandsD bhad ascertained with the then SNT the
truthfulness of Developer A’s claim of agreement.

A copy of the paper af 29 July 2002 from the Lands D to the Legislative
Council (paragraphs 3.23 and 5.24 of the Audit Report refer).

[ of L’s letter to LepCo dated 29.7.2002 (with enclosures) is attached at
Appendix II.
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According to paragraph 5.33(a) of the Audit Report, the Lands D had
not taken timely rectification action on ithe encroachmenis on
government land at DB due to the fact that the DB development was still
on-going. Whether this was a normal arrangement in the 1980s to
address encroachment on governmeni land, and whether there were
cases in the 1980s which were handled in a similar manner.

This approach was not the normal arrangement in the 1980s to address
encroachment on government land.

The reasons why there was a provision concerning the rate of paymeni

for any excess or deficiency in area of the site in the General Conditions
of the lease conditions of the Yi Long Wan development, but nof in those
of the DB development (2 inset under General Condition 5(a) in
Appendix B of the Audit Report refers).

The records of Master Lease conditions in LandsD show that between the
grant of the lot at Yi Long Wan in 1975 and the Discovery Bay in 1976
there was a change in approach and the rate of payment condition was
dropped.

The reasons for the different approaches in addressing the land
encroachment problem at DB and Yi Long Wan although both
developments were located in Lontau Island and developed in the same
period,

The golf course encrcachment was {and remains) an unbuilt open area
operated by a single entity. The grant of a STT was the appropriatc
means ta regularize it. The circumstances of the encroachment at Yi
Long Wan involving two privately owned residential blocks in multiple
ownership constructed partially outside the lot are quile different from
those of Discovery Bay and therefore warrant diffetent treatment.

Regarding the amount of STT rent paid by Developer A (paragraph 5,26
of the Audit Report refers), the amount of rent originally proposed by
the Lands D and the estimaied amount of reverue that could have been
generated by the encroached land if it had not been wused by
Developer A.

The ncgotiated rental of $7.23M to cover the 21 year period from
27.10.1982 to 26.10.2003 was based on evidence of market transactions.
The figure initially proposed in the negotiation by LandsD was $11.2M
for the same period.
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The 3 encroached areas are remote and hard 1o access. The areas
adjoining the ¢ncroached land at Wong Chuk Long are either steep
sloping government land or private land owncd by Developer A.  As
regards the other two encroached areas, they are largely sloping areas.
We do not consider that they are capable of separate alienation or usc by
any party other than Developer A and as such no revenue would have
been generated if they had not been used by Developer A.

(k) With reference to paragraph 5.24(c) of the Audit Report, the legaf basis
of the Lands D's view that “Itf could be argued that a form af renancy
had been in place”,

LandsD’s view is based on the lcgal advice that the letter of 16.3.1983
¢reated a relationship of landlord and tenant.

Yours sincerely,

féﬁ%ﬂgm ‘

(1. S. Cormmigall)
Director of Lands (Ag)

¢ ¢ Secretary for Housing, Planning and Lands
Secretary for Financial Services and the Treasury
(Attn : Mr Manfred Wong)
Director of Audit
AA/SHPL

- w/c encl

L e ]

Encl
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Appendix T

our Ref. P-31i/2393

nigkrics Officer

District Cftice; Islands
4/F Intgrraticnal Bullding
Hong ~ong

10th Augast 19E]

aitention: Mr hearnard Chen

Dasr 3ir
PEOPOSED TENANCY - WOWS DHUX LOLNG

We wish to apoly £6r a shori Lezm tenancy of the crown land

colovred pink on the attached plan =ounting Lo ZpproXimatsly

53,000 g mtr. We reguire this land in order fo esgure that

a fupll 1% holes sourse is availsbiz for play by our projected
opening date in the Rutumn of 1282,

Yeriations in the bulldine crogranne {or bthe additional facilities
in the Diana Farm area will mean that this area will not be com-
pieted in the time frame previocusriy éenviasaged.

We trust fhat this regaent will meet with your favourable cun—
siderztion aad looh forward to hearing from you in the neax
future.

Yours faitnfully
BONG ROUG RESQRT CO. LIXITE

d

Fegar 3 Thompscn
Administrative Diracfor

27/Tm

BEne
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‘?@ ﬂi l # W oR R
- ’ Wy AR +E# P LANDS DEPARTMENT

&) P2, e Twenty Years of Quslicy Secvice
X T 22313131 FPETIAL Appendix 11
WLAE  Fox 2868 4707 st 0 e
TRy Emai adhk@landsd gov.hk TR AMEE S WL AR
xmme owrer.  (27)inLD LS/PL/E2 X VI 3% IAVA ROAD, NONTIE OIE oS Fors
e vooeRer  CP/C 4202002 bs_deyainndsd. e gov bk

(Fax No. : 2521 7518)

29 July 2002

Secretary General,

Legisiative Council Secretariat,
Legislative Councii Building,

8 Jackson Road,

Central,

Hong Kong,

(Attn.: Miss E. Wong)

Dear Miss Wong,

Occupation of Government Land
Discovery Bay Golf Course

I refer to your letter dated 19 July 2002 and would respond to the points
raised therem as follows:-

(1) (a) Thelotof Discovery Bay (DB) was granted to Hong Keng Resort
Company Limited (HKR) by Conrditions of Exchange (New
(rant No. 6122) dated 10 September, 1976, Pursuant to Special
Condition No. 54(a) of the Conditions of Exchange (s¢¢ Annex
A}, HKR is permitied to operate a golf course or golf courses in
the arca shown coloured red hatched black on the grant plan (see
Annex B). Special Condition 54(c) also reguires HKR to
provide not less than one 18-hole nan-membership golf course
open for use by members of the public. The original preposal as
shown on Master Plan (MP) 4.0 (see Annex C) indicates the
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®)

(c}

provision of & non-membership golf course in the north. Another
golf course was also proposed in the southem part of the lot. In
1979, HKR (sce Annex D) requesied for Government's
agreement to (i) abandon the non-membership golf course which,
as explained by HKR, would only serve a limited number of the
public and not be economically viable; and {ii) allow HKR to
provide either in the same area or elsewhere on DB alternative
recreation facilities that would benefit a larger sector of the
public. The provision of alternative public recreational facilities
in lieu of pon-membership golf course was considered acceptable
by Government. The proposal was approved under MP No S (see
Annex E) on 25 February 1932, The then Director of Lands in
his letter dated 16 March 1383 and 21 September 1983 (see
Annexes F and G) to HKR also confirmed that a separate lease
rmodification was not required in view of the approved MP 5.0.

Cn 10 August 1981, HKR applied to the Government for a Short
Term Tenancy (STT) (ss¢ Amnex H) to cover adjoining
sovernment land at Wong Chuk Long in order to make way for a
full 18-hole golf course. Although no records on processing
HKR’s application can be traced, it is, however, noted from the
Building Plan Conference (BPC) Notes dated 7 Oclober 1982
(see Anmex I) in respect of the Supplementary Master Plan
(SMP) for Golf Course and Clubhouse — Stage 1 that the 4% and
5% holes of the golf course are located outside the DB lot. It ks
also stated in the Notes that the cceupation of government land
would be included in Government's future rectification cxercise.
The SMP was approved by the BPC of Lands Department on
27 Octoher 1982 {seec Annex J).

Presumably, the then government might have contemplated to
apply Genera! Condition No. 3(a) of the Conditions of Exchange
of DR to rectify the lot boundaries at a later stage rather than
granting a STT te HKR. ITowever, there is no filerecord to prove
this intention. General Condition No, 3{a) stipulates that “The
boundaries of the lot shall be determined by the Secretary (whose
decision shall be final} before the issue of the Crown Lease™. By
his letter dated 16 March 1983 to HKR (3™ paragraph) (see
Annex F), the then Director of Lands stated that “It may
therefore be more appropriate to await the issue of the
Crown Lease at the end of the whole development
whereupon Government will carry out 2 survey of the lat
boundaries™.
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3)

(d) On 17 October 1996, HKR applicd again for a STT (scec Annex

(e)

K) to cover the concemed government land which was already in
use as part of the south golf course. Fallowing consuhation with
the concerned departroents, DLO/Is on 12 May 1998 rejected the
application on the ground that the government jand involved was
within the proposed extension of the Lantau North Country Park
at that time (sec Appex L), HKR was asked to reinstate the
government land. In response to DLO/s's letter of 27 May 2002
(sec Annex M) requiring reinstatement of the occupied
government land, HER requested to re-activate its previous
application for 2 STT to cover the extended golf course (see
Annex N).

It can be seen from the above that the lease governing the DB
development originally made provisicn for both & private and
public golf course, The public golf course propesal in the north
was abandoned as mentioned in para. {1)Xa). The existing golf
course in the south was never planned as 2 public golf course
from the very beginning. Therefore, the question of changing the
nature of the golf tourse from public to private is considered not
relevant. HKR's proposal to replace the requirement of 2 public
golf course by alwernative public recreational facilities winch
would henefit a large sector of the public is not unreasonable
bearing in mind that golf playing was not so popular in Hong
Kong twentv years ago. Government was aware of the
nccupation of government land in the carly 1980s and it was then
decided that the issuc be addressed in the future boundary
rectification exercise. Given the historical background above, [
cannot agrec that there has beer mal-administration by
Government in handling the matter.

Govemnment is considering to rectify the situation by the issu¢ of
a STT to cover the arcas of the DB golf course which have
ovcupied government land. [t 13 intended to collact zent, to be
assessed on full matket rent basis, with effect from the time of
accupation. As the collection of rates is under the purview of the
Rating and Valuation Department(R&.V}, you may wish to write
to R & V for their advice.

Chazge in public recreational facility provisions in the course of

larpe scale development like DB is not unreasonable. According
to Land Registry record, the date of the (Principal) Deed of
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Muteal Covenant of DB is 30 Septernber 1982, The completad
houses/flats in DB were assigned and occupied after the approval
of MP 5.0 (approved on 25 February 1982) under which the
non-membership golf course had already been abandoned.
Therefore, the question of payment of compensation to DB
residents in respect of the change is considered not relevant,

(4) The total area of occupation on government Jand is in fact less
than 4% of the tofa] area of the golf course (abont 104ha) within
the private land in DB, Itis considerad that such a comparatively
small additonal area would not have any adverse impact on the
residents of DB.

Kindly note that except for Annexes A and B, all other annexes either
mvolve third party information or internal discussion and advice under the Code of
Access to Information and should not be raleased to the complainant/District Coungil
concerned.

Yours sincerely,

ol

(Ms. Olga LAM)

for Director of Lands
Encls.

c.e. w/o enc], DPO/SK&Is, PlanD (Attn.: Ms. CM, LT} Fax: 28505140
DE?, EPD (Attn.: Mr. Y.M. HUI) Fax 2591 0558
DAFC, AFCD (Attn.: Miss C Y. HO) Fax : 2377 4427
DOs, HAD (Attn.: Miss Kathy CHAN)  Fax - 2815 2291

BLO/Is (Atta.: Mrs., Flerence TSANG) Fax : 2850 3104
OLFTLSK ot
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Annex F
183h Mazeh, 1923

{178} in LED 1JISJPLIS? TX

gg}w% mhﬂwt fo. Lrd.,
> M 2 »
Fi &(:.s%am: Rmd,igﬂsﬂzrﬁi,

mar Sirg,

Basrevery Bay - Lot 383 In 5B 352
Conditieus ef Exchanme

Tamke you for your lettas dated 15¢ Fabxuary 1383
wiigh 1T have discusged winh the Regisitar Gencral, I ean
asy pinfiym phar, sebject fo Spacial Gomditipns 9 and'19 of

o C¥ant Be. 6124, ofwe ¥ wmvatisfled $hat not less thza
ald pllidin has. been gpent on gang pares of the 1ot
vrespect of which a partial ‘cexiifiedte of roupliones
5 hesn  dspied g:u wy wmlex Speciaf Condition B8{d) asglgn
other parts of the lot solely for the purppée of dewelaopmen:
ig aicordance with the Mastar Layeut Plan'Mn, 5 asd in
coppiianze with the eonditions in Ssw Eraet Boa. 6IX2.

. I alsw confive chat ypoux maarsaanﬁig g In
parazraph 4(2) {page A} in respect of Special Uonditlow 5({a)
i3 cortecs, and thet in vige of the agread Magbnr Layowk
Fled §p, 5 thexe Is oo need for a separace modificagiam
eenceming the aop-membershin gelf comrpe. . Buwmese, sioce
tie cabla~car syzbem is shows, a separebe sodificerion would
iz theory Te negeszdary, boi deletion’ of this da fotnre
revisien pf the Master Layout Flan would tﬁ;vi&ize-ag's nacessity,

Alrhongh the nrigiznel lzase plag with the gobgogoont
gelf ecmurse extemaiofn., enlaygeseanl sF Lhe tesexvaiy ebe. is
now isrpely historieal, the peesent MLP ¥6. 5 is pet sublee:
to Fovproment survey and omn oply be a gaide to yoor Cowomuy’s
presant and future“iastesticns, I other words neither plan
ot shis stage Is weally satinfagtary. I aay therefors ba
BWOYH pridte to awals the fsgsus of tha Lxowan Zease gt
exrTy put ‘2 survey of the lat borexdayies.

-Finally, I agrea that a formal letfer shamld in
due goutse be registewed iz vhe Biserice Lands OFfFice, Islaands
e mesdwonts go Sor agresd, '

Tneya Felehfelly,

Sed) I R Tsdd
{J_58., Teadd}
Birpatnr of Laads
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APPENDIX 48
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kLt ‘Emai!: dofi@iandsd gov hk - y S DEPARTMENT
® o Tel 5537 3000

WXME  Fox: 2958 4707

*EBE Ow Rel | b 1as/pL/82 (TC) XXINT

WEMNYE  Your Rel CB(3)/PAC/R4}

24 January 2005

Clerk

Public Accounts Committee
Legislation Council Building
B Jackson Road

Central

Hong Kong

{Attn; Ms Miranda Hon)
fFax: 2537 1204]

Dear Ms Hon,

The Director of Audit’s Report on the
results of value for money audits (Report No. 43)

Chapter 6: Grant of land at Discovery Bay and Yi Long Wan

1 refer to your letter of 13" January 2005 and as requested provide
the following additional information.

(@)  An elaboration of the basis for the legal advice that “the letter of
16.3.1983 created a relationship of landlord and tenant” (the reply
to question (k) in the Director’s letter of 8 January 2005
(PAC/R43/CHG6/GEN?) and paragraph 5.24(c) of the Audit Report
refer).

In considering Developer A’s application for a Short Term Tenancy
(STT) in July 2002, Lands D had taken legal advice on the status of
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the encroached land. The advice was that Government had
acknowledged the accupation of the land by Developer A in a series
of correspondence over a number of years since March 1983 and
had indicated in writing that the encroachment would be regularized
upon issue of the Crown Lease at the completion of the whole
development when Government would carry out a survey of the lot
boundaries. In October 1996, Developer A applied for a STT of
the encroached land.  This was rejected at the time as the land
was within the proposed extended limits of the Lantau North
Country Park. Developer A reactivated their application for a STT
in mid 2002, and this was approved by the District Lands
Conference in July 2002.

Based on the foregoing sequence of events and course of conduct by
Government in its dealings with Developer A regarding the
encroached land between the time of Government becoming aware
of the encroachment in 1982 and issue of a formal STT in 2002,
legal advice to Lands D was that a form of tenancy would have becn
created. Since Developer A has been occupying the encroached
land with the full knowledge and acquiescence of Govemment in
this period (with the intention of regulatization upon the completion
of the development of Discovery Bay) it could not be said to be a
trespasser. It was a tenant at will from the Government, subject to
agreement of boundaries and any other terms, including rent or
mesne profits payable for the period of its occupation prior to issue
of the formal STT. It was on this basis that Government was
entitled to demand the payment of the rent or mesne profits for the
period from 1982 to mid 2002.

Regarding the Chief Secretary (CS)’s decision in 1985 that there
was no need to report to the Executive Council (ExCo) on the
change in concept of the Discovery Bay development (paragraphs
2.19 to 2.21 of the Audit Report refer},Sir David Akers-Jones
stated in his reply of § January 2005 to the question on 2.21 (L2)
(p.8 of Part 2} that he “accepted DPC’s advice that it was
unnecessary to refer o ExCo since the resort cencept was
maintained and the changes did not represent @ major change in
principle”.  In this connection, the Committee would like to
know whether, apart from the file minule dated 17 Qctober 1985
from Mr J R Todd (SLW) te the CS, there are any other
documents/information relating to the DPC’s advice to the CS
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and the process leading to CS's decision, whichk has not been
provided to the Committee. If there is such
documents/information, the Commitiee would like to be provided
with a copy of the documents and/or the information.

I would confirm that, to the best of our knowledge, apart from that
already provided to the Public Accounts Committee, there are no
other relevant docements/information relating to the DPC’s advice
to the CS and the process leading to the CS’s decision.

With regard to answer (c) of my letter dated 8" January 2003

relating to your letter of 1 7% December 2004 I would supplement as follows :

fe)

Whether the exclusion of the encroached government land at
Wong Chuk Long from the boundary of Lantau North
(Extension) Country Park in 2001 was partly due to the fact that
Developer A had repeatedly applied for a STT for the land.

The boundary of Lantau North (Extension) Country Park originally
proposed in 1996 on the one hand included part of the golf course
area on encroached Government land but on the other hand
excluded another part on encroached Government land,
Following consultation among concerned Government departments,
the Director of Agriculture, Fisheries and Conservation excluded
the entire encroached area from the proposed boundary of Lantau
North (Extension) Country Park in 1999. This was reflected in
the draft map for the Lantau Nerth (Extension) Country Park
gazetted in July 2001 and the Discovery Bay Qutline Zoning Plan
gazetted in September 2001.  There was no information on record
that the STT applications by Developer A had influenced the
determination of the proposed boundary of an extended Lantau
North Country Park.

The PAC bas also requested information on the estimated amounts

of premium involved in each of the changes made in the MLPs prior to 7 June
1994 based on the market conditions at the time when the changes were made
(your letter of 2 December 2004 refers). I would revert on this question

separately.
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The PAC may also be interested to know that the dimension plan
survey for the Discovery Bay development boundary has now been completed
by the District Survey Office/Islands, and the setting out work will be
completed by end of March 2005 (paras. 5.5 and 5.12{¢) of the Audit Report
refer).

Yours sincerely.

(Patrick Lau)
Director of Lands

c.c. Secretary for Housing, Planning and Lands
Secretary for Financial Services and the Treasury
(Attn: Mr Manfred WONG)
Director of Audit
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APPENDIX 49

David Akars.) Unil 333, Block 4, Paslodew
S ones 8 Tai Tam Reseroir Rosd

Hong Kong
Tl {B32) 3491 934}

Fax (053} 497 1200
E-rrupdl 5w orgosecine: rat vk

5 January 2005

Dr. the Hon Philip Wong, GBS
Chatrman,

Public Accounts Commitiee
Legisiative Council, HKSAR

Daear Sir,

Response to Public Accounts Commiitea {PAC) Querios
Chapter 8, DI r ugdit K No.43

Further to tha later from the Clark of the PAC dated 14 Dec 2004, § submit my
responss in two parts as attached:

Pant 1 — a generat statement setling out the historical background to the Discovery
Bay development.

Reading the transcripls of the public heanngs. it seems to me that some of the
expressed views on the matter lack an understanding of the period. They also
reflect an apparent mistrust in the govemment which facilitated Hong Kong's
economic develepment during those years. The informalion | have provided to ihe
bast of my knpwledge and memory is due to my balief that the issuss must be
locked at against the whole background of the seventies and eightiss during which
time the developmenils took place.

Part 2 includes a point-to-point response 1o questions raised in the latter.

I have answered your guestions & those raised by members of the PAC {o lhe best
of my ability and there is nothing | can usefully add to what | have writtan.  You will
appraciate that with limitation of memory, at the age of 77 and 25 years later, !
cannot recall delail of the discussions on the issues. However after having read my
response, if members have supplementary questions, | should be gratefu) if they

050105 DAL imat reply 1o Cover br & Pan
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Lnit 333, Biork 4, Parkview
Sir David Akers-Jones m!s"m . o rod

Horiyg Fong

Ted: (B52] 2441 9319

Fax: (B3 2481 1300

E-madl- sharyongipaciic nal.hk

would lat me know what they are and | shall be glad to try to answer them.

| have arranged for this submission to be transtated into Chingse and shall send it to
you by 7 January.
Yours faithfully,

David Akers-Jones
Encl.

050195_DAD_fnal reply 1n Caner i & Pare i
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Hong Kong in 1970°s to 1980's

Surrender & Re-grant of Land

The Discovery Bay development originated In 1973 when Exco autherized the
Government to proceed with a scheme at Discovery Bay proposed by Mr. Edward
Wong who planned to embark on a holiday resort and residential/commercial
davelopment at Discovery Bay. in 1976, Exco approved an exchange of land to Mr.
Wong's company, Hong Keng Resort Company tLimited. The exchange was partly
land he owned and partty a Letter B exchange e a surrender and re-grant of land he
owned which he wished to develop in a certain way rather than a fresh private treaty
grant.

Normally land exchanges or surrenders and re-grants 4o not need to go to Exco for
approval because the developer is, in effect, developing his own land in accordance
with a relevant Zoning Plan. On this occasion, it went to Exco probably because it
involved breaking ground in the New Terrtores and was a very large innovative
project. | was familiar with the area having first visited it as long ago as 1958 to
inspect an abattoir.

In 1977, when Mr. Wong's business went into liquidation and the development was
in the hands of the morigagee bank, another developar (a joint veniure) took over
the development {by buying Mr. Wong's shares in his company} with tha
encouragament of the Hong Kong Government which feared that this huge project
would founder. Undarstandabiy the Govemment did not want the land to remaeain
under the control of the mongagee.

Economic Growth in 1970's

in 1966 and 1867, Hong Kong was hit by riots and strnikes. Sacial problems, housing
shortages, unemployment were general while the economy was weak — In
Christopher Howe's The Pofitical Economy of Hong Kong Since Reversion (o China,
real GDP growth batwean 1973 o 75 was recorded as 1.3% on average par annum
only. This was followed by a period of accelerating growth which presented
government officials with a challenge of a different nature

Hong Kong enjoyed this period of rapid econaomic growtnt in the 70's under the

050105_bad_finsl neply to Cover I & Partti t
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governcrship of the Iate Lord Murray Maclehose. His administration saw him
mocerating the traditional attitude of disinterast in community problems and foresaw
the need for a more balanced, progressive and proactive social development ragime.
Lord MacLehose's 10-year reign contributed to many achievements by Hong Kong,
maost notably the following:

® An ambitigus housing and new fown development programme which provided
homes for the great number of immigrants and refugees.

® Development of the New Teritories to provide sites both for huge housing

developments and industrial parks. Tsuen Wan, Kwai Chung, Tai Po, Tuen

Mun and Shatin were all "products’ of this era.

An enviable transport infrastructure with the construction of the MTR system.

& Thorough Government reforms ta raduce red-tape and oplimize efficiency to
meat spiraling community development and infrastructure demands.

® Forceful and effective combat against widespread comuption by the
introduction of the ICAC which answered direct to the then Governor of Hong
Kong.

Administrative Procedures

Itis against this background that from as long ago as 1960 when public housing and
urban development was extended to the Mew Temtories, the NT Administration
greatly strengthened its land administration with the attachrnent of professional
chartered surveyors and lawyers !0 oversee jand transactions with technical
knowledge and expertise to ensure the public interest was properly safeguarded.
As deveiopment proceeded, the number of estate surveyors seconded by the
Director of Land and Survey increased dramatically white the staff of lawyers was
commensurately increased.

In 1973, at the time of government's initiative to build homes for 1.5m peaple in the
New Territories and new towns, | was appointed a8 the Secretary for the New
Territories (SNT). This was a riew post replacing the former Dislrict Commissionar,
The SNT was on all fours with other govenment Secretaries, and he was
responsible for implementing govermment policies and development in the New
Territories. | remained in this post for an unprecedented period of twelve years. It
is curicys, 10 say the least, that the matters ralsed by the Director of Audit about the
seventios and eighties are raised after a pericd of 20 -25 years and were not raised
at the time of in subsadquent years.

N5185_DAJ_Fnal reply ro Cover fir & Par § 2
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Amory} my staff during those years was a team of estale surveyors headed by a
Principal Government Land Agent (PGLA) responsible to me as Secretary  The
polices and practices of the urban area were applied to the New Terrtories,

Bocausa of tha relatively small number of large development sites, there were faw
Master Layout Plans (MLPs) in the 1870's. The praclice for dealing with these plans,
including the question of whether a premium should be charged, invoived
examination by experienced chartered surveyors to see If each complied with the
underying lease and with the appropriate develepment criteria.  Thus the
Discovery Bay MLP and changes to it emphatically required professional officers to
take premium considerations of the lease intc account.

For the approval of MLPs for the New Territories, the precess would have the
applicant typically sending ithe MLP to the District Office (DQ), headed by an
Administrative Grede Officer. The Estate Surveyor in the district, a chartered
surveyor, would examine it and consult other departments where necassary before
putting it with other land cases 1o the monthly District Conference (later the District
Land Confarence {DLC)}) headed by the DO and attended by the Senior Estate
Surveyor {SES), later a Chief Eslale Surveyor (CES), and representatives of other
departments. The views of all departments were taken into acsount,

when the District Conference or DLC approved the MLE it would go to New
Temritories Administration Headquarters to PGLASNT (via a senior officer such as a
Chief Estate Surveyor) and my recoliection is that PGLANT would table it either at
the monthly New Temitories Lands Meeting (NTEM) or at a similar meeting of samor
administirative officers, estate surveyors and lawyers. Only when NTLM or the
group of officers recommended its approval would PGLANT put the
recommendation by a minute on tha file to ma as SNT for formal approval. PGLAs
resommendation therefore would represent the collective view of the professional
estate survey staff.

I would not have approved a MLP or changes to & MLP or any land transachion that
had 1o be dealt with by me without a full discussion with the PGLA. I the PGLA/NT
thought a premiurn or other conditions of approval were justified, he would have
recordad it and action would have been taken,

For valuations, there was atso a et propedure. A Valuation Committee mel each

month in HQ and was made up of Senior Estate Surveyors and Esiate Surveyors
from all districts. Valualions for premium eic. were made by the District Estate

030188 _1AL_fioal eeply o Cover by & Par i 3
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Surveyors and then discussed and approved by the central Valuation Committea.
If an estate surveyor in a distict was uncertain whether a MLP had a valuation
implication he would put it 6 the Valuation Committea, after discussing it with his
senior. Tha MLP then went to PGLA/NT and NTLM or to other senior officers.
Appeals by developers from Valuation Committee in NTA/HQ would go lo urban
area Valuation Committea.

While there were faw MLPs processed in this period, the guestion of premium for a
change for MLP was_alwavs actively considered — These were well known
precedures understood by the staff.  And as will be gathered from this description
well established administrative procedures were in place to ensure that decisions
could not be mada by a single officer.

The description above is how things worked. It should inspire confidence that there
was a dua process 10 which we were all bound and which provided the ultimate
safeguard for the public intersst as well as the integrity of the individuals involved.

As the Secretary, | was tasked to see to it that the Govemor's intention to achieve
his objectives was followed, while ensuring that proper checks and balances were in
place to ensure that the public Interest was protected. | was authorized to make
judgments but, since | was not a valuer gr a professional land person, always based
them on the inpu! of my execulive and professional colleagues. Thus decisions
when they were made always had the benefit and suppon of scund professional
advice and recommenda.tions.

When the Discovery Bay project was put to Exco in 1876, the Exco Memorandum
proposed that, “the land at Discovery Bay shouid be granted to Developer A for a
holiday resort and ||mited residential/lcommercial development....” {2.7, Chapler 6,
Director of Audit Report No.43). However the decision of Exce, after having
considered the contents of the memorandum and the lease condittons attached to it,
gave the following advice and the Governor ordered that land should be granted o
the Developer for the purposes of “a holiday resort and residential/commercial
development at the premium of $61.5 million™ (2.7, Chapter 6, Director of Audit
Report No.43). This represents a significant change from which all subsequent
developments followed. The Secretary for the New Territories, myself, would
normailly have been present during the discussion of this memorandum by Exco.

This EXxco dacision hecame the parameter within which the subsequent
development took place and it had 1o conform 1o this decigsion. Did changes

050105 _[3AJ_fanal reply to Cover Ite & Pant 4
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conform with the development of a resort with residential/commercial development?
Ware they soundly based and well supported? The authority 1o ensure this was
placed in the hands of the Secretary for the New Temitories. In 1878 the Secrelary
for the New Territories was appolnted to Exco.

Throughout its thity years of history the development of Discovery Bay has
conformed with the description that it was a resorl, I$ a resort and will contipug to

be.aresort . This is even reflected in the Explanatory Statemsnt in the  Discovery
Bay Outine Zoning Pian of 27 years later in 2003, "It is primarly a car-free
envimnment evolved from the orig:nal concapt of a holiday resort approved in 1973.

A resort can take many forms but essentially it is a place where people go to get
away from crowded urban living. All the residents of Discovery Bay are there for
that reason and it is noteworthy that even when thera is curently access by motor
vehicies to Discovery Bay private fransport vehicles have to slap at the perimeter!

The development of Discovery Bay was tho firet large-scale project of its kind in
Hong Kong and davelopment has continued over a petiod when dramatic changes
in Hong Kong's saclo economic environment have teken place. Changes to a MLP
to reflect this were therefore inevitable. The importart thing is that, as and when
changes ware proposed, they wers dealt with property by well-defined and

understood procedures arxd were not taken by ona person acting alone and
autocratically.

it is noteworthy that to avoki public expenditure on the wild and rocky landscape of

Discovery Bay the Developer was asked to shoulder the provision of public services

and facilities which woulkd nommally be provided by the Government.  These

included the farry service, building of a reservoir, provision of water and sewage

traatment o the developmant, accass roads, a fire service and police station, urban

management SeViCes indudmg cleaning and security, and WQ;M
_ . ; AP supp]

g,n_gangjm_xl_im Daspsta having to make these prov:snons which normally fall
to the Government to provide the Developer was assessed and paid rates as i in
tha urban ares,

050103 _DAJ_fuhai icply 10 Cover by & Pani 5
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The matter of my invitation to become a non-executive director of Mingly was
mentioned during the PAC hearing. Mingly is principally an investment company.

The invitation was made in year 2000, 13 years after my retirement as Chief
Secretary.

Part T ends

Q0105 _DAJT_tinal regdy o Cover Ty & Pari
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Replies to Hic Hams
Col 's latter 14 r

ftem (a)
28(L1)

Question

Cn 10 Septermber 1876, the Secretary for the Mew Temiteries executad thea lease for
the Discovery Bay development. However, the lease conditions did not specify the
maximum end minimum gress floor area (GFA), and the gross site area of the facilities
{such as the resor accommodation) 10 be provided by Developer A.  in addition, the
tease conditions did not restrict the owners to use their flats only as holiday homes. In
April 1977, Exco was informed that the conditions allowed for low density development
which, at the maximum, would provide aver 401,342 square metres of residential resornt
accommodation and 140,284 square metres of hotel accommodation {Note 3).

Res L3

The lease was drafted by a lawyer of the Registrar General's Depariment.
Instruclions to the lawyer on what was o go into the lease conditions would have been
given in the usual scrutiny by all the various interested departments, both within and
outside the then Public Works Department and the New Teritories Administration.
There were standard clauses (then known as FG Clauses) which the various
departrments could direct to go into tease conditions.

i do not know why il was decided to spacity the exact extent of developmenl permitted
by a master plan rather than in the lease conditions bul | believe that because a master
plan would combine control with flexibility. [t would nat then be necessary to modify
the lease every time there was a change to the development. § note that para. 2.7 of
the Audil Report said that the lease conditions were considered by Exco.

| cannot recall the delails of the referred 1977 Exco paper. Nevertheless, the
residential  development of Discovery Bay development does not depart from

‘residential resort accommodation” which is etaborated further in my reply to item {b)
below.

HERMIIOITE_ A _Rual ropdy e fain ) |
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Note 3 (L4} in para. 2.8

Question

According to the than prevailing MLP 3.5 approved by the Secreiary for the New
Territories on 3 December 1975, the Discovery Bay development would provide resort
accommpdation of aboul 401, 342m? GFA and holel accommodation of about
140,284m* GFA.

Response

Presumably, this was decided after inter-deparimental consideration of the submigsion
by the daveloper.

2101 1)

uastion

In September 1977, MLP 4.0 was submittad for the Secretary for the New Territories'
consideration. Under MLP 4.0

{a) the hotel GFA was reduced from 140,284 square metres to 32,000 square
meters,

{b} theresort accommodation GFA of 401,342 square metreg was deleted; and

{¢) housing accommodation GFA of 524,000 square melres {including garden
houses GFA of 301,000 square metres and holiday flats GFA of 223,000
square metres) was added.

Responsg
The developer would have made a formal application for approval of this MLF and the
changes from the previous MLP would have been justified by the developer in such an
applicstion.
As explained by the Director of Lands at the second hearing, the total residential,
commercial & holel GFA did not increase beyond the maximum 608510 m* approved

at ihe outset of the development. Whether or not premium was payable would have
besan given full consideration not by one official acting on his own but together wilh his

HEFLOH 05 _DAJ_fimal rephy 5o {3dc) 2
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colleagues and superiors, It seems that no premium was charged after this proper
consideration, no doubt taking into account the drastic slump in the proparty market.

213 (L1)
Quastion

It tate October 1977, Developer A wrote 10 the Secretary for the New Temitories (Note
6} to elucidate certain key concepis in the revised MLF 4.0. As Hong Kong worker
would be entitled to an annual seven-day holiday with effect from January 1978, a new
group of potential visitors to Discovery Bay had arisen and ways should be sought to
bring the faciliies wilhin the reach of such people in addition to those who were better
off. The holiday flat concept in MLP 4.0 was to build high-rise condominiums
containing fully furnished units of varicus sizes. The units would be sold to buyers
either for their own use of for leasing. Developer A was aware that, under the lease
conditions, he had to provide the facilities {including the public golf course) without
which the Discovery Bay devetopment would not be complete. The facilities would only
be financially viable when the housing development was reasonably advanced.

Responss

This would be the justification ) referred to in my response under 2. 10{L1}. To ma, it
shows clearly the intention of the developer to mest the intention of the original resort
concept and to make appropriate planning changes to meet socio-economic
developmeant in Hong Kong at that time.

214 {L1)

Gluestion

Approval of MLP 4.0. In Novemter 1977, the 3ecretary for the New Temritories
accepted MLP 4.0 for the following reasons:

(@) the basic concept of building a resort was continued;

{b)  substaniial recrestipnal facilities were brought forward in MLP 4.0;

{c} fumished holiday flats were substituted parily for the hotel reoms and partly for
the more spacious and expensive residential accommodation {Nate 7) in MLP
3.5 This would open up the area to mare people; and

HERLRS0105_DAI_fins] 1eply o {abe) 3
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{dy MLP 4.0 conformed with the approved lease condittons which had been
submitted 10 Exco,

in January 1978 the Secretary for the New Tarritories approved and signed MLP 4.0.
Regponse

The Secretary for the New Territories had authority under the lease conditions to give
consent to alterations of master plans. Refer to the reply to item {b) balow regarding
the general procedures for processing master layout plans at that time,

| am not sure where these reasons quoted above have been extractad from, 8.g. fram
a minute on a file? However, they appear fo me at this distance of time to be
adequate reasons for my decision at the time, | have no cother commant as | have no
other specihic recolsction.

As at today, | still consider that the present Discovery Bay is, in effect, & large seaside
resort. This is elaborated in my reply to tem (¢} below.

SiL3
astlon

In July 1977 (i.e. less than one year after the land grant}, Beveloper A proposed 10
change the public golf coursa {0 some other form of public recraalional use which
would pravide for more people and be 2 greater attraction. The Secretary for the New
Territorles said that he would consider quile favorably such a change if Develeper A
would meet that criteda. in March 1878, based on the argument that it was not

lkly viable to provide a public golf course, Developer A sought the
Secretary for the New Territories” approval in grinciple:

(a) toabandon the concept of & public golf course, and
ib) instead, to locate within the site suitable areas for active public recreation.

Response
| ungerstand the developer applied o waiva the reguirement 1o create a public golf

course by demonstrating that such a facility with maximum usage would only
accommodate a small number of players per day. Players weould also Ingur
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congiderable extra expenditure and a costly ferry trip,  In the early days, golf was not
the popular game it has since become but even now by the rature of the game it
cannot cater for mass participation. The decision not to go ahead with a fuli-blown
public golf course at that time was supported by the responsible department for
recreation - the then Recreation & Culture Department. {The strange intervention by
the unrelated Highways Department was no doubt inspired by that individual's personal
enthusiasm and background). No doubt, 1o, the department's recommendation was
made because of an unwillingness on the part of the government possibly to take on
the management and maintenance responsibility for something that would be a drain
on resources, It should be mentioned that the membership goif course has been
available to members of the public on weekdays since its completion,

The reference to Kau Sau Chau brngs ocut a case in point. # was built with a
philanthropic expenditure of charitable funds of $500 million from the Jockey Club with
the management responsibility left with the Jockey Ciub not the Government.

The public golf course was replaced by the much more extensively used 700m long
man-made beach built with | understand some 300,000 m3 sand ransporied by barges
from the Mainland. Bolh residents and visitors alike are free 10 use the public beach.
It is enjoyec by rich and poor alike with altogether different usage from a golf course
whathar public or not. Compare both sides of the road at Deep Waler Bay: few
people on tha golf course, masses on the beach. Other recreational facilities which
have been provided by the developer are deacribed in paras. 4.7 - 4.10 in the Audit
Repori. No doubt these developments were the subject of discussion between tha
developer and the Government in fulfillment of the pledge to provide an alternative o
tha public golf course.

317 (L4)

uestion

In 1973, when Exco agreed that the Discovery Bay development could proceed, Exco
was informed that a public golf course would be built and that 30% of the recreational
facilities would be available to the public. n addition to the public golf course, a
36-hote membership goif course was included. In September 1876, the Secretary for
the New Territonies granted the fand to the developer. However, in February 1982,
after consideration of Developer A's propossl, the Secretary for City and New
Termitories Administration approved MLP 5.0 and the public golf course had been
deleted.
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Regponse

See previous answers,

4.2 (11

Question

In 1978, Daveloper A agreed with the Secretary for the New Terrttories to replace the
public goif course by some active public recreational facilities in the same area or
elsewhere within the Discovery Bay site. It was said that the provision of active public
recreational facilites would be more appealing to the majorily of the local population
than a golf course. In December 1982, when the delation of the public golf course
and the cable car system was discussed, the then Recreation and Culture Department
welcomed the proposal that other recreational facilities would be provided in place of
the public golf course.

Response

This shows thal other departments of the Government supporied the deletion of the
golf course.  As (o the cabie car, which has caused considarable attention, | would like
to commaent as well.

Cabig Car

At Discovery Bay, the land slopes quite steeply from the foreshore. Leading to the
North is a steep hill and to the scuth an extensive unduiating plateau. The cable car
was to provide access 1o the plaleau. However when the reservoir was built and
further extended, the paved construction roads provided an easy and more useful
accass to the pilateau and the cable ¢ar was deleted and the landscape and
environment incidentally spared this ugly and unnecassary intrusion. It was an
imaginative idea but totally unnecessary and useless hencs its deletion.

5.6(L8)

GQuestion

In August 1978 (one month before the execution of the lease conditions), the then
Government Land Surveyor of the Public Works Departiment said that the boundary
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corners of the Discovery Bay site would be pegged by interpretation of position of
points from ground features shown an Developer A's plans. He also said thal no
boundary dimensions would be provided as a survey would be done after fencing of
the site. In May 1977, the Government Land Surveyor said that aithough
considerable preparation for the boundary pegging was made, the pegging itsslf had
not yet been done in order to avoid possible abortive work. The Secretary for the
New Territories also agreed that such setting out would not be required at that time.
In July 1977, the then District Office/islands of the New Territorias Administration
informed the Government Land Surveyor that no further work should be done until
Developer A had decided on the type of fence to be provided and was ready Lo let the
fencing contract.

Response

Boundary pegging was the duty of the Government Lands Surveyor, It may have been
the practice at that time that boundary pegging would be camied cut upon completion
of a large developmant to avoid abortive works. In any case, as the boundaries of this
lot were very long and extended over vety rough and steep terrain and this Crown
Land area had never been properly surveyed {indeed | believe there was not aven one
proper survey for any ares of Lantau at the time} it would have made good sense for
the developer to procaed on indicative boundaries and to do the exact boundary fixing
after development was completed. This seems to have been a reasonable
explanation of what happened,.

Mr McGraw refested 10 by the Director of Audit would have been either a Senior or
Chief Estate Surveyor in New Temicres Administration Headquarters with delegated
authority to deal with this sort of thing.

5.15 (L5)
Question

In September 1582, Developer A submitted a Supplemantary MLP 5.0 {Note 24) for
the south golf course and clubhouse development to the Lands D for approval. The
route plan for the 18-hole south golf course showed that the fourth and fifth holes were
on government land at Wong Chuk Long. Developer A said that the extension of the
grea for the fourth and fifth holes had been agreed in pnor meetings with the Secretary
for the New Territories.
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Responsa

Most probably there wers maatings on this, bul | cannot recall details of the
discussions. There would have been meetings with my staff. | do not read the
reference in the developer's letter as meaning necessarily that the developer had
meetings with me. The developer may well have been referming to meetings with the
headguarters slaff of the New Territories which may not have involved meetings with
me &t all. Neverthaless it seems from the decision taken that tha axtensions into the
hillside to complete the golf course onto Crown Land hillside which did not conflict with
any public use at the lime wero saen as something which could be sorted out at a later
date, which indeed thay were and rent duly charged and backdated.

22142

Question

In a DPC meeting held on 14 November 1985, the Secretary for Lands and Works
raported that the Chief Sacretary considered that "there was no need to go to Exco or
the Land Bevelopment Policy Committee as the ... development followed on from the
davelopment so far approved {i.e. resort development) and did nol represent a major
change in principla®.

Response

The Davelopment Prograss Committea (DPC) was chaired by the Secrstary for Lands
and Works and consisted of senior officials relavant lo this objective. It included lhe
Principal Assistant Financial Secretary. In other words, it was a most senior and
rasponsible organ of government. The ysar was 1985. The .foint Declaration had
jusi been approved. HE the Govemor and the Executive Council were very cccupied.
The Governor himself was beginning a long period of shuttling between Beiling and
London. On the Chief Secretary, myself, fell additional administrative responsibifities,
I accepted DPC's advice that it was unnecessary to refer 10 Exco since the reson
concept was maintained and the changes did not represent 8 major change in
principle.

Please refer to my reply to item (c) below.
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3.7 (L1}

Quostion

Despite the above comments [from PGLA], in February 1982, the than Secretary for
City and New Territories Administration {(Note 18) approved MLP 5.0 which removed
the requirement for the provision of the public go!f course (295,000 square melres
gross sita area).  In Saptemirer 1882, Devaloper A said that:

{a) the public golf course had limited use and was for the more wealthy people; and
{b} some modifications had been made to public recreation aspects, encompassing a
whole range of activities which appeal to all ages and income groups.

Response

| do not recall the details of the discussions relating to replacement of the public goif
course with public recreation faciities. (See my response under 3.5 (L3)) My
officers would have considered the matter on a collective basis al the time and would
have consulted all the necessary departments.

Even wilh hindsight and the relevant information furnished in the Audit Report, |
consider that this was a right degision at that time because

{a) golfing was a game for the elite at that time. it did not have wide popular
appeal;
{b) more people, particularly blue and white collar workars, could enjoy the
replacerment public recreation facilities including the beach; ang
{c} the replacement public recreation facilities had the same gross site area as and
evan greater gross floor area than the public golf course {Table 2 of Audit Repont
refers)..
It should again be mentioned that the membership qoif course has been available to
members of the public on weekdays since tha completion.

3.17 {L6)

Question

In 1973, when Exco agreed that the Discavery Bay development could procead, Exco
was infermed that a public golf course would be built and that 90% of the recreational
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faciiies would be available to the pubdlic. [n addition to the public goif course, a
36-nhole membership golf course was incduded. In September 1876, the Secretary for
tha New Territories granted the tand to the developar. However, In February 1882,
after consideration of Developer A's proposal, the Secretary for City and New
Terftories Administration approved MLP 5.0 and the public golf course had baen
deletod.

Responsq

The public golf course was replaced with public recreation facllities of the same gross
site area and even greeter gross floor area as explained in above response under, 3.7,
4.3 (L1}

Quastion

In December 1981, when submitting MLP 5.0 for the Secretary for City and New
Temitories Adminisiration's approval, Developer A submitted a proposal on the

provision of “replacement public recreational facilities™ for day visitors with a much
widar range of pursuits.

Besponss

See previpus answers. This proposal would have been part of the overall package of
amendments to the MLP the developsr was putling torward,

4401

In Fabruary 1882, the Secretary for City and New Temitoriea Administration approved
MLP 5.0. Compared with MLP 4.0, there were changes in MLP 5.0, a5 follows:

fexponse

Based on Table 2 of Audit Report, it 18 noted that there was a net increase in gross
floar area of recreation fadiiities from MLP 4.0 to MLP 5.0. Aithough the gross site area
of the recreation facillties was shown to be reduced, the public beach in Discovery Bay
was not inghuded in ike Table.
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Hem (b)
uastion

According to paragraph 2.14 of the Audit Repon, the Secretary for the New Termitories
accopted Master Layout Plan (MLP) 4.0 in November 1977, and approved and signed
it in January 1878, According te paragraph 3.7 of the Audit Repent, the Secrelary for
City and New Temilories Administration approved MLP 5.0 in February 1982, The
PAC would like to know whether you had consuited any govemment
departments/officials or held any relavant meetings before approving MLPs40and 50
and, if 8o, detalls of the discussion.

Rasponse

| was the Secretary for the New Territories from 1973 to 1985, an unprecedented
period of twelve years. 1t is curious, to say the least, that the matters raiged by the
Director of Audit about the seventies and eighties are raised after a period of 20 -25
years and were not raised at the time or in subsequeni years.

Among my staff during those years was a team of estate surveyors headed by a
Principal Government Land Agent (PGLA) responsible to me as Sacrelary. The
policies and practices of the urban area were applied to the New Territories.

Because of the refatively small number of large developmant sites, there were few
Master Layout Pians (MLPs) in the 1970's. The practice for dealing with these plans,
including the question of whether a premium should be ¢harged, involved examination
by experienced chartered surveyors to see if each complied with the underlying lease
and with the appropriate development criteria, Thus the Discovery Bay MLF and
changes to it emphatically required pratessional officers to take premium
considerations of the lease into account.

For the approval of MLPs for the New Temitores, the process would have the applicant
typically sending the MLP to the District Office (OO}, headed by an Administrative
Grade Officer. The Estate Surveyor in the district, @ chartered surveyor, would
examine it and consult other departments where necessary before putting it with other
land cases to the monthly District Conference (later the District Land Conferentce
(DLCH headed by the DO and attended by the Senior Estate Surveyor (SES), later a
Chief Estate Surveyor (CES), and representatives of other departments. The views of
all departments were taken into account.
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When the District Conference or DLC approved the MLP, it would go to New Territories
Administration Headquarters to PGLA/NT (via a senior officer such as a Chief Estate
Surveyor) and my recollection is that PGLA/NT would takle it either at the monthly New
Territonies Lands Meeting (NTLM) or at a similar meeting of senior administrative
officars, estate surveyors and lawyers. Only when NTLM or the group of officers
recommended s approval would PGLANT put the recommaendation by a minute on
the file to me as SNT for formal approval. PGLA's recommendation therefore would
represent the collective view of the professional estate survey staff.

I would not have approved a MLP or changes to a MLP or any land transaction that
had to be dealt with approved by me without a full discussion with the PGLA. If the
PGLANT thought a premium or other conditions of approval were justified, he would
have recorded it and action would have been taken.

As such, | am sure that other government departments would have been consulted and
relavant meatings held prior to the approval of MLP 4.0 and 5.0, However, with
imitation of memory and at the age of 77 and 25 years later, | cannot recall detail of
the discussions at that time retated t0 these master layout plans,

ftem {c)

Question

The PAC would like to know the rationale for the Chief Secretary's view in
Octaber/Novemnber 1985 that there was no need to go hack to the Execulive Council or
the Land Development Policy Committee regarding the change in the concept of the
Discovery Bay development {paragraph 2.21 of the Audit Reporl refers).

Res 5

When the Discovery Day project was put to Exco in 1976, the Exco Memorandum
propasad that, “the land at Discovery Bay should ba granted to Developer A for a
hoiiday resort and limited residential/cormmercial development.. " {2.7, Chapter 6,
Director of Audit Report No.43). However the decision of Exco, after having
considerad the contents of the memorandum and the lease conditions attached to i,
gave the following advice and the Governcor ordered that land should be granted to the
Developer for the purposes of “a holidsy resort and residential/commercial
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deveiopment at the premiurn of $61.5 million® (2.7, Chapler 6, Cirector of Audit Report
Nt 43). This represents & significant changa from which  all  subseqguent
developments foliowed. The Secretary for the New Territories, myself, would narmaliy
have been present during the discussion of this memorandum by Exco.

This Exco decislon became the parameter within which the subsequent development
took place and It had to conform to this decision,

As pointed out in para. 2. 21 of the Audit Report, 1| considered that there was 0o need 1o
and Development Poli itte : :

that time did 0ot represent & major ¢hange in principle,

qo (o Excg or the

Throughout its thirty years of history the development of Discovery Bay has conformed
with the description Lhat it was a resort, is a resort and will conlinue o

be a resort . This is even reflected in the Explanatory Statement In the Discovery Bay
Outline Zoning Plan of 27 years later in 2003,

‘It s primarity a car-free environment evolved from the original concept of a holiday

rasort approved in 1873.  This intention jof a resorf] is still maintained by

t Xigti n nned provision ..."

A rasart can take many forms but essentially it is a place where people go to get away
from crowded urban living. All the residents of Discovery Bay are there for that
reason and it is noteworthy that even when there is currently access by motor vehicles
to Discovery Bay private transpert vehicles have to stop at the perimetert

The laase conditions, which had bean presented to Exco, expressed the development
concept by the terms “leisisre resort faciliies™ in the user clausa S.C. 7 and “laisure
resort and associated facililies™ in S.C. 5(b). The scope of the wérds “leisure resort and
assaciated fadilities” can only be understoad by reference to the Master Layout Plan
and the whole of the user condition.

The tease conditions, being a practical blueprint for the development, allow flexibitity in
that “such recreational, residential and commercial purposas and usas ancil'ary theralo
as may be apbroved in writing by the Secretary” are also permitted. The changes
were tharafore evolutions of the original concept in the davelaper's thinking as the
practical difficulties in developing this huge site In a viable way emerged and the need
to adjust the balance between residential end cormmercial facilities and the leisure
resort facilities became more avident,

HXRI05105_DAI_final reply to {alic) 13

- 455-



Seaside resorls in other places, e.q. Port Grimaud in France, Blackpool in the UK.,
Gold Coast in Australia, Miami in the U .5 A cater for hath permanant resiclents and
temporary residents who come to use the resort facilities. indesd, without a
permanent population, these resort towns could not operate.

Part 2 ands

W#%M,
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APPENDIX 50

Opening Statement for PAC Appearance on 12 January 2005
Sir David Akers-Jones

Morning, Mr. Chairman, ladies and gentlemen of the Public Accounts Committee.
Before | take questions, I'd like to say a few words:

1. Iam over 77 years old and retired for over 17 years. [t is very difficult
for a man of my age and who has been out of Government so {ong to
recall things that took place over a quarter of a century ago. Many of the
people who worked with me during the relevant time are unfortunately no
tonger with us.

2. | am being asked to deal with events that took place over 28 years ago
without the benefit of any contemporaneous papers and both the time
lapse and lack of access to information makes it very difficut to recoilect
details

3. However, | am here before you today, 25 years on, to protect the
reputation of those who worked with me, many of whom are no longer with
us and who cannot defend themselves, who served Hong Kong well and
with the highest integrity.

4. | have tried my best to piece together to the best of my ability with the
assistance of former colleagues and friends as full a picture as possible
to the best of my knowledge and belief of what happened and the
procedures followed by way of a full written response, which you may wish
to disclose to the public.

5. 1 need time to recollect such past events and may not be able to give
guick oral answers in addition to the written responses provided

6. it should be borne in mind that my involvement in the Discovery Bay
matter was very limited and took place over the short period of time
between 1977 and 1982 when 1 was the Secretary for the New Territories.
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10.

My successors who tock over my functions more or less followed a
similar policy direction. By 1982, the functions of the Secretary for NT
and its successor City & NT Administration had been taken over by
Secretary for Land & Works and the Lands Department. So many
departments have reviewed my wortk.

During the period when | was Secretary for NT, | had a very capable
team of estate surveyors and legal advisers and | relied on their
expertise and assistance when making decisions. There were welt
defined and established procedures and officials within a clear chain of
command with ne-one acting alone.

in my experience, there were proper contemperaneous records of
transactions and | am very surprised to find thal many documents have
not been kept or are now missing.

in addition, before { made any decision, there would be inpul from vanous
other departments.

In addition, naither tha Director of Audit nor the PAC has ever previously
made any recommendations or comments on the Discovery Bay
Development when | was Secretary for NT or as far as | recall any time

thereafter untii now.

11.At the time when | was Secretary for the NT, there was no planning

12.

controls legiskation in place in the NT. Also, there were few proposed
developments the size of Discovery Bay at that time.

By way of background, in the early 1970's, Discovery Bay was a barren
rocky area without any infrastructure and no development in the area.
Moreover, the time taken to travel there in those days was quite long and
so it was not foreseen, at that ime, that Discovery Bay wouid be a suitable

place for residences of pecple working in the urban areas of Hong Kong.

13. The original deveioper Mr Edward Wong had a good innovative idea but

unfortunately, it later went into liquidation after heavily morigaging the
property to the bank. The whole Discovery Bay Project was at substantial
risk of not proceeding at all and there weare concerns that the mortgagee
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14.

15.

16.

bank may take possession of the land (though | am not at liberty to
discuss the issues arising from that). Accordingtly, it was important that the
devaelopment be permitied to proceed with a certain degree of flexibility.
This more flexible approach was allowed by Exco granling to the
developer the land at Discovery Bay for a holiday resort/commarcial
development {as opposed to a previously rastrictive approach adopted by
Exco to restrict the use of land merely for the purposes of a holiday resort
with limited residential and commercial use — note the exclusion of the
word “limited” from the division of Exco}. [This is quoted from paragraph
2.7 atp7 of Part 1 Chapter 6 of the Audit Report].

It was the lease conditions that specify the planning intention of the land
(thers being no cullineg zoning plan). In the master layout plan under the
lsase conditions was a mechanism for giving control with & degree of
fisxibility. This was drafted by a senior official in the Registrar General's
Department.

The master lay out plan provisions incorporated into the lease conditions
were clear and, following my short period of involvement in the Discovery
Bay Project as Secretary for NT, was up to my successors to deal with
any lease conditions {or master [ay out plan provisions) as they deemed
appropriate.

Given the barrenness, long distance, the lack of infrastructure and
difficulty of access to urban areas of Hong Kong in the 1570's and there
being no precedent for such an idea. it would have been difficult 10 assess
its popularity in terms of how many people would buy holiday homes or
use tha recreation facilities or if it would have been different had a hotel
been built. In addition, it wouid have been hard then et alone now to
assess the value of a hotel development as opposed to a holiday home
development in respect of such a nsky development. With far better
infrastructure and facilities provided by developers and the benefit of
hindsight, it is much easier to assess the populanty of the area now,

campared to a quarter of a century ago. in any event, the estate surveyors
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in those days would have made their best valuation assessments at that
time and | wauld have followed their advice and legal advice when making
any decisions.

17.1 believe that Discovery Bay has well surpassed expectations of being a
resort though | am surprised that 25 years later, it has become such a
convenient haven for commuters who like the resort environment and no-
one could have dreamed that it would be so close to MTR, Disney, the
airport and other transport facilities, It would have been unreasonable to
limit the periods of stay of cwners of holiday homes and expect them to
only stay there on weekends and on rehrement.

18 1 believe that Discovery Bay was a resort and would remain one with its
fine recreational golf and yacht club facilities, the access by the public to
the golf during the week, the beach fronts and restaurant cafes and
landscaping in the area. Moreover public gervices such as fire stations,
ferry service, police station, water sewage and cleaning etc... were all
provided by the developer (as opposed to by Government) from scratch. If
there were no flexibility allowed by Exco and, the Maclehose and
subsequent Administrations. the development would not have been
commercially viable and would not have been anywhere near the success
it is today.

19.1t is easy with the benefit of hindsight now for people to make comments
about what couid have been done better. While | was Secretary of the NT,
the original developer went inlo liquidation and Hong Kong was not the
financial cantre it is now but was emerging out of the recessions of the late
1960's. The Administration under Lord MacLehose encouraged dynamic
and innovative ideas and projects which have been extremely suggessiul.

20.At the relevant time, while | was Secretary for the NT, | had no befter or
worse relations with developers and other tycoons than other senior
officials then and now. To show my lack ¢f closeness, | was not asked to
be a director (albeit an independent non-executive director) of the
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Discovery Bay developer until 2000, some 13 years after my retirement as
Chief Secretary: a very long time after | left Govemment.

21. Of the New Territories Administration which oversaw the massive
development of the NT in those days, | can only say, in conciusion, that they
have done a good job for Hong Kong. As is inscribed on Sir Christopher
Wren's tomb in St. Paul's Cathedral in London, 'If you are looking for a
memaorial, ook around you'.

XXX
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The
quesCion srises whather, in view of the initial
ExDG appraval in 1976 and the poteutialliy
Sonrrfverydsilchmpes now contemplatad, ExCo
Koptaval nieed be sought at this stage. I would
talnk probably not but would ba grateful for
your hdvica.

S

\

{J.R. Todd)
SLY
17/19/85
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FFAV Ouw Rl UB/PAC/ENG43-3
10 January 2005
£aMY Your ke, CB{INVPAC/R43

Clerk, Public Accounts Committes
Legislative Council Secretariat
Legislative Council Building

8] Jackson Road, Central

Hong Kong

{Attn; Ms Miranda Hon)

Dear Ms Hon,

The Director of Audit’s Report on
the results of value for money audits (Report No. 43)

Chapter 6: Grant of land at Discovery Bay and Yi Long Wan

Thank yon for your letter of 6 January 2005 requesting for information
regarding Part 2 of the letter of 5 January 2005 from Sir David Akers-Jones on “Replies 10
Specific Items™. I set out the information as follows:

The Comnittes would like to know whether there was a drastic slump
in the property market ia the period around 1977

{a)  Audit does not have information regarding whether there was a “drastic
slurmip™ in the property market in the period around 1977, Nevertheless,
according 1o the “Estimates of Revenue and Expenditure for the year ending
31st March 19797, it was mentioned that there was an economic recession in
1975-76 and continuing recovery during 1976-77,

The Committee would like to know where the reasons have been extracted from

{b)  The reasons as stated in paragraph 2.14 of the captioned Audit Report were
extracted from a minute dated 11 November 1977 in a Lands Department’s
file. The minute was written by the then Secretary for the New Territories
to the thea Principai Government Land Agent.
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c.C.

A Chinese transiation of this letter will be forwarded to you shortly.

Yours sincerely,

(Pe‘er KO Wong)
for Direetor of Audit

Secretary for Housing, Planming and Lands

Secretary for Financial Services and the Treasury
(Artn: Mr Manfred Wong)

Director of Lapds
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