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LC Paper No. CB(2)}1466/04-05(01)

HONG KONG BAR ASSOCIATION’S COMMENTS ON
RECOMMENDATIONS OF JUDICAIRY’S REVIEW OF
THE LANDS TRIBUNAL ORDINANCE (CAP. 17) '

AND THE LANDS TRIBUNAL RULES (CAP. 17A)
I  Revised Administrative Procedures.

1. The recommendation hete appears to be in order, and the Bar notices that it has
in fact been implemented.

H. Amendmeni o LTR
Method of Service for All Types of Cases

2. The recommendation here appears to be in ordet.

3. The recommendation here appeérs to be mn order.

4. The Bar does not know why Rule 69(2) of the LTR, introduced by the Landlord
and Tenant (Amendment) Ordinance 2004 (No. 16 of 2004), did not include
therein non-payment of rent cases. The Bar reckons the omission could be
either a slip or deliberate, If it was indeed & slip, the Bar would be quite
surprised, since ‘“non-payment of rent cases ... copstitute the overwhelming
majority of possession cases” (see §16 of Paper). - If the omission was
deliberate, the Bar cannot support the present recommendation without knowing
the reason for such deliberate omission, made in as recently as last year.

5. Furthet, the Bar does not quite' gee any real problem here from our angle. The
reason for the proposal given in the Paper is that in cases where the applicant for
possession of premises rely on more than one ground for possession, one of
which being forfeiture for non-payment of rent, “it will be confusing for the
respondent to consider when to file and serve the notice of opposition” (see §16
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of Paper). However, if the applicant does rely on a combination of grounds for
posseaslon mcludmg non-payment of rent, then since the grounds other than
non-payment of rent allow the respondent only 7 days to file and serve his motice
of opposition, it appears the respondent has two options:

(a) gither to ﬁIe a notice of opposition dealing with all the grounds of the
application including non-payment of rent within 7 days ; or

() to file a notice of opposition dealing with all the grounds of the application
other than non-payment of rent within 7 days, and to file a notice of
opposition dealing with the ground of non-payment of rent alone within 14
days. '

6. The Bar has no knowledge of the actual operational aspects of this matier. So
the Bar shall respect the views of the Judiciary in this regard, However, the Bar
believes that in reality most respondents will adopt the first option instead of the
scecond option. 1 |

7. The Bar can think of one distinguishing factor between the “omnibus-grounds”
cases and “non-payment of rent simpliciter’ cases. For the former, by reasou of,
for instance, the landlord’s notice of termination or notice to guit, the respondent
has already had advance notice of the landlord’s intention to institute take legal
proceedings to repossess the premises prior to the landlord’s filing his
application. Hence 7 days will be sufficient for the tenant to file his notice of -
opposition.  For “non-payment of rent simpliciter” cases, howcv_er, a tenant who
has failed to pay the rent usually does ot have the benefit of having prior
advance notice, by way of a notice of termination or a notice to quit, that his
landlord intends to take legal proceedings to repossess the premises. In such
scenario, the landlord’s notice of application may be something out of the blue
for the tenant, and may cause genuine hardship for some tenants. The Bar
worries that 7 days instead of 14 days may compromise fairness in “non-payment
of rent simpliciter” cases.

Ligti r Hearj or ) ion Cases

8.  The recommendations here appear to be in order.
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9.

The Bar regrets that it cannot support the recommendation here for the followmg
reasons:

(@)

®)

©

(d)

(e)

The present Rules 4(3), 4(4) and 4(5) expressly provides for certain rights
and obligations for the parties in Lands Tribunal proceedmgs These are
important rights and obligations, For instance, Rule 4(3) obligates a party
to serve the other side with the interlocutory application. It is also a right
of a patty to be served with the interlocutory application by the party
making it.

The ustification given for the proposed deletion of Rule 4(4) is that ths 7
days provided therein could delay the disposal of mterlo cutory applications
(see §21 of Paper).

Whilst there may be a genuine need in curtailing the notice period for
possession cases (the Bar expresses no deﬁmtwe view on that here), the Bar
is not sure whether Rule 4(4), which apphes to all types of cases 1 the
Lands Tribunal, should be deleted altogether. Refore the Bar can support
the proposed deletion of Rule 4(4), the Bar wants to be sure that the deletion
will have no adverse repercussions on other types of Lands Tribunal cases.
The Paper does not tell us whether, and if so why, Lands Tribuna)
proceedings other than applications for repossession of premises require the
same degree of expedition as in applications for repossession of premises.

The justification given for the proposed deletion of Ryjes 4(3) and 4(5) is’
that the High Court practice can be followed, without any express rules [in
the LTR] in this matter (see §21 of Paper).

However, it should be noted that whilst Rules 4(3) and 4(5) confer rights on
Iitigants in Lands Tribunal proceedings, the provision in the LTO (section
10(1)) enabling the Lands Tribunal to follow the practice and procedure of
the Court of First Instance (“‘CFI”) s a d_s_g;gtmm ne. In other words,
the Lands Tribuna! in question may or may not allow a party served with an
mterlocutory apphcatmn seven days to file his statement of the grounds of
his objection.  That party no longer has a righit as such.
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(D Furthermore, whilst the Bar is aware of the general need for tationalizing
and streamlining procedural law whenever possible, at the same time the
Bar is also mindful of the need for the law inchiding procedural law to be
easily and readily understood by and accessible to the users, cspecially
litigants acting in person. Even if there are indeed equivalent enabling
provisions i the Rules of the High Court, the fact that such provisions are
not expressly mentjoned in the LTR means that a non-party who-wants to be
‘heard in an interlocutory application in the Lands Tribunal has to find out
from another sets of statutory instruments, namcly the Rules of the High
Court, that he has such a right (in fact a ‘discretionary right”) in the first
place, Chances are that a litigant in person may not have the knowiedge or
skill, in such a roundabout way, to find out his rights or, for that matter, that
he has such a right, in the first place.

10.

L.

The recommendation here appears to be in order,

Amendments to Primary Legislation

Furisdicti

11.

12.

1A4:

Types of Possession Claims

From the text of §27 of the Paper, the Bar is not too sure as to whether it is
recommended that the Lands Tribunal be given gxclusive jurisdiction over all
types of possession claims regz:n."dless of their basis. Our confusion stems from
the last sentence in §27, which states that the recommendation “will provide
applicants of all types of claims with an option to have their claims dealt with in
the Tribunal”.

Furthet, in this regard the Bar notices that when exercising its jurisdiction under
the Landlord and Tenant (Consolidation) Ordinance, the Lands Ttibunal has
exclusive jutisdiction under Parts I, II, IV and V thereof However, it did not
have any common law or equitable landlord and tenant jurisdiction. This
jurisdiction was shared by the District Court and the Court of First Instance (see
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13,

14.
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G N. Cruden, Land Compensation and Valugtion Law in Hong' Kong,
Butterworths, 2™ ed., 1999, P-29, copy at Annex hereof). The progressive
amendments to section 8 do not seem to have the effect of confetring common
law or equitable landlord and tenant jurisdiction on the Lands Tribunal (ibid.).

The Bar cannot comment further here without having the sbove points clarified.

Award of Damages

' The Bar would have thought that section 8(9), which provides that “In the

exercise of its jurisdiction, the Lands Tribunal shall have the same jurisdiction to
grant remedies and reliefs, equitable or legal, as the Court of First Instance.”,
already empowers the Lands Tribunal to award damages. If that is correct, the
Bar does not see auy need for the proposed amendment here. The proposed
amendment will only be needed if section 8(9) does not apply to proceedings
covered by section 8(8), but the Bar does not sec any basis for that interpretation.

Practice and Procedure of the Tribunal -

I5.

i6.

17

The justification given hgfe is to afford the Lands Tribunal the flexibility to
adopt suitable practicc and procedurs to deal with each case depending on its
crcumstances. It proposes that the Lands Tribunal should generally [emphasis
supplied] have the same power and jurisdiction as that of the CFI on matters of
practice and procedure. In our view, the proposal is not clear epough. For
wstance, is it ‘proposed to empower the Lands Tribunal to grant injunctions as
well, bearing in mind thst the District Court in its civil Jurisdiction does not
generzlly have power to do so? '

From its end the Bar does not see any real problem in section 10. In its view, it
is already flexible enough. The Bar fails to see why section 10 ag it is fails to
give the desired flexibility.

Asg to the prbpbsed deletion of section 10(1), the Bat believes it will do more
harm than good. Whilst it is desirable to have slegant and neat statutory
language and elegant and neat statutory ‘schemes’, the Bar thinks it should not
be done at the expense of ease of understanding of the law and ease of access to
the law by ordinary members of public and litigants in person. The proposed
deletiop of section 10(1) will have the effect of making a litigant in person
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having to find in a roundabout way His rights and obligations in the procedural
law in the Lands Tribunal. In this regard, the Bar would like to repeat its views
at §9(D hereof

Costs

18. The recommendation here appears to be in order,

19. The recommendation here sppears to be in order.

30™ April 2005
Hong Kong Bar Association
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The judicial a.r.ées.smnr of compensation and ven

advisers whose advice has to be digelosad to the parties before the Tribunal
delivers judgment. The resulting cumbersome procedural position led to
this power of appointment falling into disuse. The present practice is to
appoint chartered surveyors, accountants, architects, engineers and other
experts, sitting on a part-time basis, also ag members, under section 4(4).
In 1996 the establishment of the Tribungl was increased with creation of a
second position for a full-time valger member.

. These major changes created differences and brought jurisdictional
problems. The Lands Tribunal, when exercising its original jurisdiction

‘The majority of those Jjurisdictional problems wers resolved by
progressive amendments to section & of the Lands Tribunal Ordinance.
Section 8A also gave the Lands Tribunal power to transfer to the Court of
First Instance of to the District Court, applications for which it has no
jurizdiction or which it considered should, in the imterests of Jjustice, be
transferred 1o one of those courts. A later significant jurisdictional change
occurred in 1993, when Section 8(9) was amended to provide:

In the exercize of itg Jurisdiction, the Tribunal shail have the same jurisdiction
t0 graat remedies and reliefs, legal and equitable, as the High Court.

The amendment was in part prompted by the Tribunal, in 1993, being
given jurisdiction under the Building Management Ordinance (Cap 344).
‘The majority of proceedings under the Ordinance, often involving deed of
mutual covenant disputes, had earlier been heard by the High Court.
However, the section 8(7) amendment applied to all proceedings before
the Tribunal. These High Court relief and remedies powers complement
the Lands Tribunal’s unlimited quantum jurisdiction, the rsinforcement of
its own rules by the Rules of the High Court and the Tribunal’s practice to
award High Cowrt costs where Compensation, rent or the value of the
property exceeds District Court limijtations ! ‘

41  Where an Ondinance does not clearly give the Landy Tribunal exclusive jurisdiction
the question raey arize whether the cotrts have concurrent Jursidiction, Whege there
15 concurrent jurisdiction and an isgus first comag before the courts, they have a

less frequert and the Tribusnal commonly determines these izspes. However,
. o conrinued on next page

-
e
AR SO RCan

1A2A2



