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Background
At the meeting on 26 April 2004, the Panel was informed
that the Administration was prepared to continue reviewing the provisions
related to sexual offences in the Crimes Ordinance (Cap 200) which it
originally proposed to amend in a previous legislative exercise under the
Statute Law (Miscellaneous Provisions) Bill 2001 (“the Bill”). It was the
aim of that exercise to clarify the law relating to marital rape. On 29 April
2004, the Clerk to the Panel informed the Administration in writing that
the Panel agreed to the Administration’s approach and requested the
Administration to revert to the Panel upon completion of the review. This
paper reports to the Panel on the review.
The previous legislative exercise relating to marital rape
2.
In May 2000, the Panel expressed concern about the
confusion caused by the definition of rape under section 118 of the
Crimes Ordinance. The confusion arose from uncertainty whether the
term “unlawful sexual intercourse” in that section could be interpreted,
under the old common law interpretation, as sexual intercourse outside
the bond of marriage. It was thought that an old common law
presumption of consent on marriage to sexual intercourse might still
operate. Hence, it was thought that there remained a risk that a court
might hold that a husband could not be convicted of rape of his wife.
3.
The law was clarified in the English House of Lords’
decision in Regina v R [1991] 1 WLR 767, 4 All ER 481. In that
landmark decision, their Lordships took the view that there was no longer
a rule of law that, upon marriage, a wife is deemed to have consented
irrevocably to sexual intercourse with her husband. The court held that it
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is unlawful to have intercourse with any woman without her consent, and
that the word “unlawful” in “unlawful sexual intercourse” was surplusage
(or has no effect) in the offence of rape. As a result, a husband can be
convicted of rape of his wife if she does not consent to sexual intercourse.
4.
The Panel considered that it was desirable to amend the
Crimes Ordinance to make it clear that marital rape is an offence.
Although the Administration was of the view that, following the decision
in Regina v R, a husband may be guilty of rape of his wife if the wife
does not consent to sexual intercourse, it agreed to propose amendments
to put the matter beyond doubt.
5.
Hence, the Bill was introduced into the Legislative Council
on 4 July 2001 to, among other things, clarify the law relating to marital
rape. During scrutiny of the Bill, the Bills Committee took the view that,
rather than seeking at the same time to deal with sexual offences other
than rape as proposed in the Bill, a simpler approach dealing only with
marital rape would suffice at that stage. The Bills Committee therefore
suggested a “minimalist” approach with which the Administration agreed.
Under this approach, the express scope of the proposed clarification of
the law was limited to section 118 (rape) and three other offences of
which a person charged with rape may be convicted. Those three other
offences are sections 119 (procurement by threats), 120 (procurement by
false pretences) and 121 (administering drugs to obtain or facilitate
unlawful sexual act).
6.
The Statute Law (Miscellaneous Provisions) Ordinance (Ord
No 23 of 2002) was subsequently passed by the Legislative Council in
July 2002. The Ordinance added a new section 117(1B) to the Crimes
Ordinance. Under the new section 117(1B), for the purposes of sections
118 (rape), 119 (procurement by threats), 120 (procurement by false
pretences) and 121 (administering drugs to obtain or facilitate unlawful
sexual act) and without affecting the generality of any other provisions in
Part XII of the Crimes Ordinance, the term “unlawful sexual intercourse”
does not exclude sexual intercourse that a man has with his wife. As a
result, there is no doubt that (i) marital rape is an offence; and (ii) the
three other sexual offences (procurement by threats, procurement by false
pretences, administering drugs to obtain or facilitate unlawful sexual act)
can be committed by a man against his wife.
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The problem
7.
Hence, the problem to be addressed in this review is whether
there is a need to legislate for other sexual offences in order to similarly
bring them in line with the principle in Regina v R, to remove outdated
bias, and give stronger protection to married women.
Sections in which “unlawful sexual intercourse” or “unlawful sexual
act” appears
8.
In Part XII of the Crimes Ordinance, offences that refer to
“unlawful sexual intercourse” or “unlawful sexual act” are classified
under three main headings :
(i)
(ii)
(iii)

Sexual offences (sections 118, 119, 120, 121, 123, 124, 125,
127, 128);
Exploitation of other persons for sexual purposes (sections
130, 132, 133, 134, 135); and
Use of premises, etc for illicit sexual purposes (sections 140,
141, 142).

A copy of all sections is annexed.
Exploitation and use of premises
9.
The problem to be addressed in this review exercise is
unlikely to arise in respect of the offences under the headings
“Exploitation of other persons for sexual intercourse” and “Use of
premises, etc. for illicit sexual purposes”. Although some crimes under
those sections refer to either “unlawful sexual intercourse” or “unlawful
sexual act”, the unlawful sexual intercourse or sexual act referred to in
those crimes would normally be sexual activities outside the bonds of
marriage.
Moreover, if a married woman were subjected to
non-consensual sex by her husband in circumstances envisaged by these
sections, the husband could be charged with rape. Hence, it is
considered that those sections do not need to be amended.

Sexual offences
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10.
The new section 117(1B) added to the Crimes Ordinance by
the Bill makes it clear that, for the purposes of sections 118, 119, 120 and
121, “unlawful sexual intercourse” does not exclude sexual intercourse
that a man has with his wife. Therefore the effect of section 117(1B) is
that these sections have already been amended in the previous legislative
exercise and so they could be left as they are.
11.

Sections 123 and 124 read as follows.
Section 123
“A man who has unlawful sexual intercourse with a girl
under the age of 13 shall be guilty of an offence and shall be
liable on conviction on indictment to imprisonment for life.”
Section 124
“(1) Subject to subsection (2), a man who has unlawful
sexual intercourse with a girl under the age of 16 shall be
guilty of an offence and shall be liable on conviction on
indictment to imprisonment for 5 years.”

According to section 27(2) of the Marriage Ordinance (Cap
12.
181), a marriage is null and void if either party to the marriage is at the
time of its celebration under the age of 16 years. Sections 123 and 124
are not concerned with unlawful sexual intercourse within the bond of
marriage. They will not be relied on to prosecute a husband for having
non-consensual intercourse with his wife. There is no need to amend
them to give any stronger protection to married women.
13.

Section 125 reads as follows.
Section 125
“(1) Subject to subsection (2), a man who has unlawful
sexual intercourse with a woman who is a mentally
incapacitated person shall be guilty of an offence and shall
be liable on conviction on indictment to imprisonment for 10
years.”

14.
It is possible that married persons may through accident or
illness become so severely mentally incapacitated that they lose their
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capacity to consent to sexual intercourse. A husband who is aware of the
wife’s mental incapacity, but nevertheless has intercourse with her, could
be liable for rape. Hence, there is no need to amend section 125 in order
to protect the wife.
15.


Section 127 reads as follows.
Section 127
“(1) A person who takes an unmarried girl under the age of
18 out of the possession of her parent or guardian against the
will of the parent or guardian with the intention that she shall
have unlawful sexual intercourse with men or with a
particular man shall be guilty of an offence and shall be
liable on conviction on indictment to imprisonment for 7
years.”

According to R v Chapman [1959] 1 QB 100, unlawful
16.
sexual intercourse in section 19 of the Sexual Offences Act 1956 (the
equivalent of section 127 of the Crimes Ordinance) means sexual
intercourse outside the bond of marriage. As section 127 aims at
protecting unmarried girls under the age of 18 from being abducted for
sexual intercourse, there is no need to amend it to give any stronger
protection to married women.
17.

Section 128 reads as follows.
Section 128
“(1) Subject to subsection (2), a person who takes a mentally
incapacitated person out of the possession of her or his
parent or guardian against the will of the parent or guardian
with the intention that the mentally incapacitated person
shall do an unlawful sexual act shall be guilty of an offence
and shall be liable on conviction on indictment to
imprisonment for 10 years.”

18.
Section 128 is concerned with the abduction of a mentally
incapacitated person from his or her parent or guardian for unlawful
sexual act. It is not concerned with unlawful sexual intercourse within
the bond of marriage. There is no need to amend it to give any stronger
protection to married women.
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The conclusion
Upon reviewing the provisions relating to sexual offences
19.
in sections 123, 124, 125, 127, 128, 130, 132, 133, 134, 135, 141 and 142
in the Crimes Ordinance, which are concerned with unlawful sexual
intercourse and unlawful sexual act, the Administration considers that
since these provisions are not concerned with unlawful sexual intercourse
or unlawful sexual act within the bond of marriage, it is not necessary to
amend them to give any greater protection to married women. Besides,
the amendments contained in the Statute Law (Miscellaneous Provisions)
Ordinance (Ord No 23 of 2002), which was enacted in 2002, provide
sufficient criminal sanctions in respect of unlawful sexual intercourse and
unlawful sexual act within the bond of marriage. Therefore, the
Administration does not see any need to legislate further.
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