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I would summarise HKCA's position on the major recommendations in the HKIA Report as

follows:-

i. HKCA firmly agree that the Arbitration Ordinance is in need of redrawing. It is an
Ordinance which is difficult to understand, especially for the lay person.

2. HKCA believe that there is a difference in how a domestic and an international
arbitration should be conducted. Nearly all arbitrations involved in the
construction industry in Hong Kong are domestic arbitrations. The industry is
used to conducting arbitrations as domestic ones, which currently carries with it
certain fundamental and important rights. These include the right of appeal to the
Court, the right for the Court to determine a preliminary point of law, the right for
the Court to order that more than one arbitration (which are related to each other)
can be consolidated or heard together and, finally, the right for an arbitration to be
conducted by a single arbitrator in default of agreement on the number of

arbitrators.

3. The final Report of HKIA recognises HKCA's concerns and proposes that it be
possible for parties to enter into contracts which "opt-in" to these fundamental
rights as a package. The contract would simply need to provide that an arbitration
would be a "domestic arbitration”. This is of course the opposite of the current
position whereby parties have to "opt-out” of the domestic regime if their contract is

a domestic contract but they want it governed as if an international one.

4. HKIA were unwilling to consider maintaining the status quo with regard to
domestic arbitrations and so HKCA, not wishing to hold back the development of
arbitration in Hong Kong, accepted that if a separate part of the new Ordinance
contained the fundamental rights referred to above, with a simple method of opting
in to these rights, then subject to the drafting of the Ordinance this would be
considered satisfactory from HKCA's point of view.
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5. In the subsequent post Report consuitation with the Department of Justice, HKCA

have identified a further two requirements, for the better and necessary protection of

the construction industry:-

(a)

(b)

although it can be expected that Hong Kong employers such as the
Government, MTRC, KCRC, Housing Authority etc as well as developers,
will be alive to the changes and ensure that their standard forms of contract
provide a proper "opt-in" provision, HKCA has concerns about whether
such provisions will be incorporated in sub-contracts. HKCA therefore
proposed, (and subject to drafting, it was accepted by all relevant parties)
that if a head contract contains an opt-in to the domestic regime, all
sub-contracts and associated contracts would be deemed to have also done

so. This is considered as extremely important by HKCA.

The drafting of the new Ordinance will be important and HKCA should be
an active party in its drafting to ensure that the industry's interests are
adequately protected. @~ HKCA are therefore very pleased that the
Department of Justice has agreed to set up a draft working group to assist in
the drafting of the new Ordinance and that HKCA will have a
representative on that group.

I look forward to meeting you on 27 June 2005.

Yours faithfully,

YV UE

David Suff

Vice President of HKCA and Chairman of Civil Engineering Committee

Encl

cc  Mr. Dean Lewis
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Mz Robin S PEARD .

Chairman . :

Hong Kong Institute of Arbitrators Coramittee

The Hong Kong International Arbitration Centre

38% Ploor - :

Two Exchange Square : . i

Central
Hong Kong o N _ L -

Q Dear % . ?ﬂ ri’/ > , ) | \
We refer to your draft report and your invitation for comments, We aksq refer to
the seminar held on 9 October 2002 (“the Seminar®),

I.  This submission is made op bebalf of the Hong Kong Canstruction
Association (“HRCA™). HKCA has about 400 members comprising local
and international contractors carrying out foundations, civil enginecring and
building contracting. -
2. According to statistics on thé website of the Hong Kong International
~ .. . Arbitration Centre (“HEIAC™) the construction mdustry is by far the largest
CO pser of asbitration in Hong Kong. Tn the year 2001, ot of 307 dispes

3. HKCA were allowed 2 single representative on your Cdrﬁmittee but- thepe
Was no other representatives from the contracting industry on a commitiee of
22 persons. . .

4 HKCA agfees that the Aibitration Ordinance needs to be rewritten. It i
currently very difficult for onr members 10 understand it. Indeed, it is so
complex that it is possible only for Iawyers to m_:derstand. it.
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3. We also 5 -. the

] o¢ the 2 88 of basing the nevw Ordinance On & tried and testeg

6.
C .
O
7.
CO
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tirme of entering into itrafi
- the ¢ an arbitrat;
coe 50 c:;::};n %:;c;’w iu:: make, has the potenﬁa?nt:gr m&n&: mt:sge

nstry greght confiision. Wa hope we dg Dot state thig tog

bighly but et us first identify the “opt in” and “opt aut™ provisi,
ons ;

41.10);

(V) e ability of an arbitrater s o |
.. or to glvc a dcc. i “, W g
g?ngcrsv;;}rfisi: dﬂci‘;ig? that is made on tgéofasiixomeéxﬁgm‘ Im
— and dis ; h ; or
coniract) (paragraph 3335 © " Stk application of the law / he
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(V) the ﬁuﬁber of arbitrators to pe 2ppointed - HKJAC 1o decide whether
one .or three unjess Parties agree how many there should be
{(pmph 14.4); ' _ -

i

|

il Ref mewsmm:ssaiozm_
I

O {xXv) the power of the tibunaf to order interim measures of protection

. {paragraph 2240, . .

(xv} the powers of the wibmal 1o take Deremptory orders where g paxty
has failed 1o comply with ap order and direotjon ~ 2ud also to dea]
with breaches of such 4 peremptory ordey (paragraph 2227y,

(xv)  the confidemiality of arbitration proceedings and decisions (paragraph
5.18); - . C SUEE -

(Xv} the power of the fribugaj o give differepr awardé at different times on
different issues (paragraph 36.1;}; S

(xv) deeming Pprovisions &3 fo wheg Botices are served (paragraph 7.1);

(xv} the procedure for ohallenging atbitraiors for impartizlity / bias
O O (paragragl; 17.1) . o L
B () the method of Commencing validly ap arbifration {paragraph 26.4);
(xv} the ability to amend Pleadings subject 1o the right for the tribunal to
refuse permission (paragragh 28.2%;

v} The :ight‘ to have an org) hearing at the request of a barty — and the
tribunal’s genera) POwer to decide when to holg hearings (paragraph
29.3); ' S

(xv) the tribunal’s POWers as to how o proceed if 4 party fujfs 1o serve its
pleadings (parggrapl; 30.3) . .

(xv) the provision that substantive decisions 91 a 3 member tribunal shall
be made by majority vote (paragraph 34.3).

Of these we consider that (i) is the most significant fssue,
: o ..-/P4
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procured on various stapdard forms of contract; the Government, MTRC

KCRC, the Airport Authority, Housing Society, Housing Authority, Hospital
Authority all have their own standard forms, as well as there he?ng asigrge

being applicable. ' .
We therefore consider strongly that the Ordinance should retain 2 separate
section, including provisions applicable only to domestic arbitations,
Some of the qpt-in and opt-out provisions could perhaps be retained as
optional but there should be a core set of provisions applicable to domestic
arbitrations, including the Tellowing ; ‘

() - the court’s power fo order arbitrations to be consolidated or heard
concurrently should be retained for domestic arbitrations. In our
induestry, where sub-confracts are so important, it is vital that this

' power Is refained to ensure that in appropriate cases the risk of
inconsistent - findings by different arbitrators is avoided. You
suggested at the Seminar that the Cornmittee might reconsider this iFit
could be shown that there have a large purber of applications to the
Court under Section 6B. With respect this is not the point. There
tnay bave been few applications because consolidation has occurred
by agreement, there being littie point in contesting an application.
Owr rembers and advisers know of such cases;

(ii) the right to apply fo the couxt for leave to appeal an arbitrator’s award
should be retained -for domestic arbitrations, This power has been
exexcised by the Hong Kong Cowrts a number of times and is
considered to be an important safeguard for those .occisions when an

- arbjuator gets the law very wroms., If is we consider particularly
important in Hong Kong where there are question marks over the
abilities of some practising arbitrators. You suggested at the Seminar
that successful applications for leave are rare, ‘We would not agree
that this is necessarily true or indeed that this is relevant, The right of
applying for leave to appeal is an SMETEenCY power or safety valve,
Merely because it is not often successfully used does not provide good
logic for not retaining the right, In any event our members and
advisers know of a number of successful applications ‘over the years
and in each of these cases there would have been a miscarriage of
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Justice had there bad been no nght of appeal, 'Ihe absence of the right
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10.

1.

12.

may. well be appropriate in_the case of an international
Court for domestic arbitrations

(ifi) the Gefanlt pumber of arbitrators should pe retained as one for domestic
arbiteations and vot left. 1o the disoretion of HKIAC, Arbitrators and
legal costs in Hong Kong are already erormons and there s little if any
scope for nego:x;fﬁng fees of arbitrators when they are appointed by

given to HKIAC 1o the effect that a single arbitrator should be
gppointed for a domestic arbifration. This begs the question of what
BKIAC will interprer a domestic arbitration 10 be if It is not defined i
the new Ordinance. Our view is that this should be spelt ont in the
new Ordinance. - Co

Another 'lﬁroi:osed change that we feel sﬁnngly about is the proposal to
abolish the right of a patly to apply to the Cowt to remove an arbitrator for
“misconduct” ar “serious irrggu!arity“. Akrhough successfirl applications

this is an imiportant power given the question-mark over the quality of some
arbitrators in Hong Kong and should be retained at Jeast for domestic
arbitrations, . : e

A proposed change which we believe would lead o the potential for
adcgﬁonal costs being incutred in: arbitrations is the proposal to replace 2
party’s right to a “reasonable opportunity” to present its case, with a right to
@ “fll opportunity”. This would have potential significance where an
arbitrator is endeavouring to adopt fast track or cost saving procedures but
one of the parties objects and fnstead requires that the arbitration all but

The above four matters are those our members feel most strongly about.
They are also of course matters which the infernational business community
also may feel strongly about from the point of view of internationa -

-./P6
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arbitration. ' In saying tﬁiS'haweVBr we note that in England and Wales the
Arbitration Act of 1996, which has 5 unitary regime, retains 2 defan)t single
argttrator aud the right of appeal to the comrts even for international
arbitrations, , .

. —— e, St 4 e o i o

13. It seems to us, in conclusion, that fhe distinction between interpational and
dowestic arbitrations should be retaied although the section of the
Ordinauce desling with domestic arbitrations could ko faily Lmited. We
note that at the Seminar you stated that one of the objectives in having a
unitary regime was so fhat fhe new Ordivance could be clear and user

: friendly. The existing Ordinance is unclear because of the way it is drafied
C o~ and because of the way it has been revised over the years. It is not unclear
' \.) because it contains a separate regime for domestic disputes, and it should pot

provisions applicable only to domestic arbifvations.

I hope that our coraments are hélpﬁll and would be pleased 1o elaborate.

' Yours sincerely,

1

\
vV

Billy Wong \
President -

cc. Secretary for Justice
Works Burean Legal Advisoty Division, Ms May Tam,
Masons ~ Mr. Dean Lewis '
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