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SFC Submission to the LegCo Panel on Financial Affairs  
 
 
Re:  Meeting on 3 January 2005 

Agenda V – Further discussion on proposed amendments to the Securities 
& Futures Ordinance (“SFO”) – the proposal of splitting the post of the 
chairman of the SFC into a chairman post and a chief executive officer post 
 

 
 
1. We are pleased to be given the opportunity to provide our views to the 

Honourable members on the Administration’s proposal to change the SFC’s 
governance structure.  

 
The Administration’s proposal 
 
2. As set out in the Administration’s paper dated 4 November 2004 

(“Administration’s Nov Paper”), the Administration has proposed to improve 
the SFC’s governance structure such that the Commission is led by a non-
executive chairman (“C/SFC”) while the executive arm is headed by a chief 
executive officer (“CEO”).  It is suggested that the role of the C/SFC should 
be separated from that of the executive arm to further enhance the internal 
checks and balances of the Commission, with a view to enhancing the 
independence of the governing body and hence its ability to discharge its 
supervisory functions over senior management.  

 
3. The proposed responsibilities of the C/SFC are set out in paragraph 8 of the 

Administration’s Nov Paper. It is proposed that the non-executive C/SFC will 
not be involved in the day-to-day regulatory work (e.g. reviewing individual 
listing applications and investigating possible breaches of the SFO, etc). S/he 
should not influence the decisions of the executive arm on such individual 
cases. To ensure the independence of the post of C/SFC, it is proposed that 
during the tenure of the C/SFC’s office, s/he should not: 

 
(a) be a director of any listed company in Hong Kong; 
(b) have any material interest in any principal business activity of or be 

involved in any material business dealing with a listed company, or 
any person or institution engaged in activities regulated by the 
Commission.    

 
4. The proposed responsibilities of the CEO are set out in paragraph 9 of the 

Administration’s Nov Paper. In summary, it is proposed that the CEO should 
have executive responsibility for the day-to-day running of the Commission, 
and that s/he should implement the strategy as agreed by the SFC governing 
body and facilitate the effective functioning of the governing body. 

 
The history and current governance structure of the Commission  
 
5. It may be useful to draw upon the history of the Commission and the thinking 

behind its current corporate governance structure, which can be traced to the 
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Ian Hay Davison Report of 1988. At that time, the Davison Report was critical 
of the part-time role of the Securities Commission and the Commodities 
Trading Commission, since “as part-time bodies, the Commissions cannot 
properly discharge their statutory duties of overseeing the Exchanges and 
ensuring investors are protected on a day-to-day basis” (paragraph 9.26).  The 
relevant parts relating to the governing body of what was to become the SFC 
are spelt out in paragraphs 9.37 to 9.41 [Appendix 1]. It essentially envisaged 
that the board comprised four full-time members, including the Chair and 
Deputy Chair, and three Non-Executive Directors (“NEDs”). The SFO 
amended this arrangement to have the NEDs outnumber the Executive 
Directors (“EDs”).   

 
Composition of the SFC 
 
6. The constitution of the SFC Board, including the requirements for the conduct 

of its proceedings, is contained in Part 1 of Schedule 2 to the SFO. All the 
Members of the Board are appointed by the HKSAR Chief Executive and the 
SFO requires that the majority of the Members must be NEDs. The 
composition of the Board ensures independent supervision of the 
Commission’s executive functions. 

 
7. The present Board comprises twelve Members: five full-time EDs, including 

the Chairman, and seven NEDs. 
 
How the Commission operates 
  
8. The Board meets regularly every month and holds additional meetings as 

necessary. All important policies are discussed and approved by the Board. 
During Board meetings, divisional staff explain policy proposals to the 
Members and give regular briefings to Members on the progress of their work 
and important policy and operational issues.  The Members have separate 
access to the senior management and divisional staff for any additional 
information they may require about any policy proposal. All Members have 
access to the Commission Secretary who is responsible for ensuring that the 
procedures for the conduct of Commission meetings are complied with. 

 
9. The Members are also briefed on the financial position of the Commission by 

way of monthly financial statements giving details of the budget, revenue, 
expenditure, and forecasts. The Commission’s financial statements are 
considered by the Audit Committee and approved by the Board before being 
published in quarterly and annual reports. Each year, after consideration by the 
Budget Committee and the Board, the revised and proposed budgets are 
submitted to the Financial Secretary for approval and laid before LegCo. 

 
10. Our NEDs play an important role in ensuring that the Commission is 

accountable and transparent. An NED chairs the Budget Committee. The 
membership of both the Remuneration Committee and the Audit Committee is 
exclusively comprised of NEDs, and the Chairman, the Chief Operating 
Officer and other EDs only attend upon invitation. The recommendations of 
these Committees are then tabled for approval by the full Commission. In 
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addition, on an ad hoc basis, the Chairman and the Chief Operating Officer 
regularly consult the NEDs on important personnel, risk management and 
governance issues.  

 
Checks and balances 
 
11. The Commission places great importance on corporate governance and always 

strives to enhance our accountability to the public and the transparency of our 
work. We adopt and implement corporate practices commensurate with the 
best standards applicable to public bodies.  

 
12. All our important policies are discussed and decided upon at the Board level. 

As mentioned above, the majority of our Members are NEDs who are 
appointed by the HKSAR Chief Executive.  

 
13. Each year, the Commission appoints an external consultant to conduct an 

annual internal control review. The internal control review programme is 
approved by the Audit Committee. 

 
14. The Commission is also subject to various external checks and balances to 

ensure that it meets its regulatory objectives and performs its functions in a 
fair and transparent manner: 

 
Á regular review by the Process Review Panel (“PRP”), an independent non-

statutory panel established by the Chief Executive in November 2000, to 
review the Commission’s internal operating procedures, including those 
for ensuring consistency and fairness (the Commission is the first 
securities regulator to introduce a PRP); 

Á periodic review of the Commission’s procedures and practices by the 
ICAC; 

Á oversight by the media, the Ombudsman, the Administration and LegCo; 
Á many of its regulatory decisions are subject to full review by the Securities 

& Futures Appeals Tribunal which is chaired by a High Court judge 
Á judicial review; 
Á testing policy initiatives with the Advisory Committee, Public 

Shareholders’ Group and other consultative committees established by the 
Commission and having a largely external membership drawn from the 
market; 

Á subject to being directed by the HKSAR Chief Executive in the 
performance of its functions; 

Á required to consult the Financial Secretary before exercising certain 
powers; 

Á the Chairman and any of the other Board Members may be removed at any 
time by the HKSAR Chief Executive; 

Á the Commission answers to world opinion if it regulates the market in a 
manner inconsistent with its status as an international financial centre. 

 
The existing checks and balances on the Commission have worked well. No 
decision-makers are unaccountable within the Commission.  
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15. All the Commission’s corporate governance policies and practices are 
published in our annual reports. We have been recognised three times by the 
Hong Kong Institute of Certified Public Accountants for the disclosure of our 
corporate governance policies and practices in our annual reports.  

   
The Commission’s views on the Administration’s proposal 
 
16. The Commission has consulted all Board Members on the Administration’s 

proposal and set out a summary of the Board’s views in our letter to the 
Administration dated 26 October 2004, a copy of which is attached to the 
Administration’s Nov Paper. In short, the proposal of splitting of the functions 
of the C/SFC and CEO was agreed in principle, as it was consistent with 
corporate governance principles.  There were, however, differing views on 
whether the C/SFC should be full-time and executive as now or part-time and 
non-executive as proposed by the Administration.   

 
17. For ease of reference, we set out below a summary of Board Members’ views: 
 

Á All Members recognised that the current governance structure of the 
Commission was working well. In the circumstances, some Members 
questioned why a change needed to be brought about now and in such a 
short timeframe. 

 
Á Whilst almost all Members agreed that the concept of a split was 

uncontroversial, the real practical issue was how the actual functions of the 
Commission should be split between the C/SFC and the CEO. In practice, 
given the complexities involved in exercising the regulatory role of the 
Commission, there would be difficulties in separating operational 
responsibilities from policy responsibilities since both were intertwined.  

 
Á The majority of Members doubted that the C/SFC could be part-time, 

given the complexity and range of policy and regulatory issues that the 
Commission has to handle. In terms of accountability, public image and 
perception, the C/SFC would still be the public face of the Commission 
and would be accountable for the Commission’s management issues, and 
its policy and regulatory decisions. This would call for the full-time 
attention of the C/SFC. In reality, the C/SFC would have to be actively 
involved in the work of the Commission.    

 
Á Most Members were concerned that it might not be easy to find a suitable 

candidate who had absolutely no real or perceived conflicts of interest if 
the C/SFC, as a regulator, were to hold other positions. On the other hand, 
the demand for a full-time executive C/SFC might limit the pool of 
potential candidates.  

  
International experience 
 
18. We note that in its Nov Paper, the Administration has usefully set out the 

organisational set-up of a number of overseas regulators.  The LegCo 
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Secretariat has also been asked to prepare an information note on the situation 
of the relevant overseas regulators. 

 
19. To further assist the Honourable members, we would like to share our research 

on the governance structure of some major overseas regulators. The details are 
in Appendix 2. A few points to note are as follows: 

 
Á In summary, the UK Financial Services Authority (“FSA”) and the 

Monetary Authority of Singapore (“MAS”) have Chairmen with no formal 
executive responsibility for the day-to-day running of their institutions. 
However, the US Securities and Exchange Commission, the Australian 
Securities and Investment Commission, the German Federal Financial 
Supervisory Authority (“BaFin”), the China Securities Regulatory 
Commission and the Australian Prudential Regulation Authority (“APRA”) 
all have executive Chairmen. 

 
Á The FSA’s experience of splitting the Chairman’s post is very recent as 

this only became effective as from September 2003. It should also be 
noted that the FSA is a super-regulator (i.e. it regulates the whole financial 
community in the UK, including banking, securities and insurance 
businesses) and hence a split role model may be more suited to such a 
huge organisation, though the jury is still out. Although the FSA Chairman 
is not labelled as an executive Chairman, he receives substantial 
remuneration and has to spend most of his time at work answering to the 
British Parliament, managing the board, establishing policies and priorities 
and representing the FSA both domestically and internationally. Therefore, 
the incumbent de facto acts as a full time Chairman with executive 
responsibilities and the position carries an executive salary sufficient to 
attract someone of the highest calibre.  

 
Á The MAS Chairman used to be the Deputy Prime Minister and is currently 

the former Prime Minister of Singapore so this is not a suitable analogy. 
 
Á Following the collapse of the HIH Insurance in Australia, a report was 

issued by the HIH Royal Commission on 3 April 2003. In light of the 
recommendations made by the Honourable Mr. Justice Owen, 
Commissioner of the Royal Commission, the governance structure of the 
APRA was changed. APRA’s non-executive board (the board was led by a 
non-executive chairman and the only executive member in the board was 
the CEO) was subsequently replaced with an executive group, which 
comprises the executive Chairman and two executive commissioners 
carrying the responsibility, and accounting to the government, for the 
operation and performance of APRA. Please see the relevant extract from 
the HIH Royal Commission Report at pages 19 – 24 of Appendix 2.   

 
20. In our view, no one model fits all though it is clear that most securities 

regulators in the major jurisdictions against which Hong Kong would 
benchmark itself are chaired by full time executives. Quoting from the 
Honourable Mr. Justice Owen (paragraph 6.6 of the HIH Royal Commission 
Report): 
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“For me, the key to good corporate governance lies in substance, not 
form.  It is about the way the directors of a company create and develop 
a model to fit the circumstances of that company and then test it 
periodically for its practical effectiveness. It is about directors taking 
control of a regime they have established and for which they are 
responsible. The concepts do not lend themselves easily to specification 
in something such as a code of best practice… 
 
Whatever the model, the public must know about it and about how it is 
operating in practice.  Disclosure should be a central feature of any 
corporate governance regime. …. The annual report and, in these times, 
the company’s websites are important forums for disclosure. 
 
Directors who take the fundamental notions of openness, integrity and 
accountability seriously and who bear in mind matters of the sort 
discussed [in this Report] will be well on the way to good corporate 
governance.”      

 
21.  It should be noted that Hong Kong is one of the top ten largest securities 

markets in the world in terms of market capitalization. This is amply 
recognized as the SFC is currently a member of the Technical Committee of 
IOSCO (the standard setting body of the International Organization of 
Securities Commissions) and was unanimously elected as its Chair. Hong 
Kong has held this position twice in its history. Since the key members of the 
Technical Committee, which regulate the largest and most developed markets 
in the world, are all executive chairs or Commissioners in their own right, it 
has to be recognized that Hong Kong is treated as an equal amongst this 
community.  

 
22.  As far as is known, all past Chair of the Technical Committee has been 

Executive Chairmen. 
 
Concluding remarks 
 
23. Based on the recommended best practice in corporate governance of public 

bodies, the splitting of functions between the C/SFC and CEO was agreed in 
principle. However, it is important that the ensuing debate and handling of the 
proposal should not end up undermining the reputation or authority of the 
Commission nor reducing the chance of Hong Kong assuming its rightful 
position in the international securities community.  Any proposal should not 
be a reflection on the existing governance of the Commission, which has been 
working well and is transparent and well respected by the market, both 
domestically and internationally.  
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24.  The Commission recognizes that the decision regarding the split between the 
C/SFC and CEO is a policy decision that is a prerogative of the 
Administration. This paper points out the various issues that the 
Administration may wish to consider in that important decision. 

 
 
 
 
 
Securities and Futures Commission 
17 December 2004  
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Appendix 2 

China Securities Regulatory Commission 

The China Securities Regulatory Commission (CSRC), established in 1992, is a 
ministry rank unit directly under the State Council governing the securities and 
futures markets of China. 

The CSRC has one Chairman, four Vice-Chairmen, one secretary-general, and two 
deputy secretary-generals. It has 13 functional departments or offices, 3 subordinate 
centres, and one special committee. It also has 10 regional offices set up in key cities 
around the country and a missionary office in every province, autonomous region, 
cities directly under the jurisdiction of the State Council, and cities enjoying the 
provincial-level status in the state economic plan. 
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Organizational Structure of the CSRC 
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Appendix 2 

Federal Financial Supervisory Authority of Germany 

The Federal Financial Supervisory Authority (known as BaFin for short) was 
established on 1 May 2002. BaFin is the single regulatory authority responsible for 
the supervision of credit institutions, financial services institutions, insurance 
companies and securities trading. 

Bafin is answerable directly to the Federal Government and is subject to the legal and 
functional supervision of the Federal Ministry of Finance. 

The Head of BaFin is the President, Jochen Sanio, who is assisted by Karl-Burkhard 
Caspari as Vice-President. The three Directorates each have their own Head, known 
as Chief Executive Directors: Helmut Bauer is Head of the Banking Supervision 
Directorate, Dr. Thomas Steffen is Head of the Insurance Supervision Directorate and 
Georg Dreyling is Head of the Securities/Asset Management Supervision Directorate, 
which is based in Frankfurt am Main. 

Directly attached to the President's Office is an Anti-Money-Laundering and 
Financing of Terrorism Group. Also reporting directly to the President are the Press 
and Publicity/Internal Information Management Office; the President's Private Office; 
the Internal Audit Office; and the Project Management Office. 

Like the cross-sectoral departments, the Central Administration Department 
(Department Z) reports directly to the Vice-President. Among other things, it deals 
with BaFin's budget, cost-to-performance accounting, personnel matters and IT 
matters. 

Overall, BaFin is divided into 17 Departments, three Groups, around 130 Sections and 
four Offices.  
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bei der Verfolgung unerlaubter oder ver-
botener Versicherungsgeschäfte; Rechts-
und Grundsatzfragen im Zusammenhang

mit den Befugnissen nach § 44c
Abs. 2 bis 5 KWG

Call-Center für Beschwerden
Zertifizierung von Altersvorsorgeverträgen

Anfragen und Beschwerden zum Bereich
Banken

Anfragen und Beschwerden zum Bereich
Versicherungen

Einlagensicherung und
Entschädigungseinrichtungen

Prozesse / Widerspruchsverfahren /
juristischer Dienst mit Schwerpunkt

Bankenaufsicht und Versicherungsauf-
sicht; Entwicklung eines gemeinsamen

Aufsichtsrechts

Prozesse / Widerspruchsverfahren /
juristischer Dienst mit Schwerpunkt

Wertpapieraufsicht / Asset-Management

Referat Q 11

Referat Q 12

Referat Q 13

Referat Q 14

Referat Q 15

Referat Q 16

Referat Q 17

Referat Q 18

Finanzkonglomerate

Finanzmarkt und -instrumente

Retailmärkte und -produkte

Bilanzierungsfragen

Finanzmarktresearch und Finanzstabilität 

Aufsichtsstrategien

Internationale Koordination

Internationale Beziehungen

Referat GW 1 Referat GW 3

Referat GW 4

Referat GW 2

Grundsatz- und Auslegungsfragen bei
der Bekämpfung von Geldwäsche /

Terrorismusfinanzierung; Prüfgruppe

Aufsicht bei der Bekämpfung von Geld-
wäsche und Terrorismusfinanzierung
über alle FDI’s, Zweigstellen von aus-

länd. FDI’s, Versicherungsunter-
nehmen, Versicherungsmakler; Auf-
sicht über FDI’s, die das Sorten und/
oder Finanztransfergeschäft betreiben
und Verfolgung dieser ohne Erlaubnis

betriebener Geschäfte und/oder
Kreditkartengeschäfte

Automatisierte Kontenabfrage

Aufsicht bei der Bekämpfung von Geld-
wäsche und Terrorismusfinanzierung
über alle Kreditinstitute, Zweigstellen
von ausländ. KI’s; Aufsicht über FDI’s,
die das Kreditkartengeschäft betreiben

Gruppe GW
Geldwäsche

Abteilung Q 3

Referat Q 31

Referat Q 32

Referat Q 33

Referat Q 34

Referat Q 35

Integrität des Finanzsystems

Versicherungsaufsicht

Erster Direktor Dr. Steffen

Beauftragte/r für den SRP
Wissenschaftliche

Koordination
VA

Abteilung VA 1 Abteilung VA 2

Aufsicht über Lebensversicherungsunter-
nehmen und Sterbekassen einschl.

Gruppenaufsicht; Grundsatzangelegen-
heiten der Lebensversicherung und der

Sterbekassen

Abteilung VA 3

Aufsicht über Schaden-, Unfall- und
Rück-VU einschl. Gruppenaufsicht, insbes.

kleine Versicherungsvereine und
Privatkundengeschäft; Grundsatz-

angelegenheiten der Sach- und Rechts-
schutzversicherung

Referat VA 31

Grundsatzfragen und allgemeine Vorgänge
der Sach- und Rechtsschutzversicherung;

Zulassung von Schaden-/Unfall-VU;
Notifikationsverfahren gem. §§ 110a

bis 111e VAG; Aufsicht u.a. über
Konzern VHV

Referat VA 32

Aufsicht u.a. über die Konzerne Gothaer
und Zürich

Referat VA 33

Aufsicht u.a. über Konzern ARAG und
Rechtsschutz-VU

Referat VA 34

Aufsicht u.a. über die Konzerne
DBV-Winterthur und VGH

Referat VA 35

Referat VA 36

Aufsicht u.a. über Konzern AXA und
kleinere Versicherungsvereine auf

Gegenseitigkeit

Schulungsbeauftragter für die Säule VA

Abteilung VA 4

Aufsicht über Schaden-, Unfall- und
Rück-VU einschl. Gruppenaufsicht, u.a.
Industriegeschäft und großgewerbliches
Geschäft; Grundsatzangelegenheiten der

Kraftfahrt-, Haftpflicht- und Unfallver-
sicherung sowie der Rückversicherung

Referat VA 41

Grundsatzfragen und allgemeine Vorgänge
der Kraftfahrt-, Haftpflicht- und Unfallver-

sicherung; Mathematische Fragen der
Schaden- und Unfallvers.; KH-Gemein-

schaftsstatistik; Aufsicht u.a. über
Konzern Allianz

Referat VA 42

Aufsicht u.a. über die Konzerne
HUK-Coburg und DEVK

Referat VA 43

Aufsicht u.a. über die Konzerne Concordia,
Rheinland und Münchener Rück/ERGO

Referat VA 44

Aufsicht u.a. über Konzern HDI und
Konzern Gerling

Referat VA 45

Aufsicht u.a. über die Konzerne AM 
Generali, Mannheimer und

Signal/Iduna/Nova

Referat VA 46

Grundsatzfragen der Rückversicherung
(aktiv/passiv); Aufsicht u.a. über die

Konzerne GE Frankona Rück,
Swiss Re und Cologne Re

Abteilung VA 5

Aufsicht über Pensionskassen und Pen-
sionsfonds; Grundsatzangelegenheiten
der Pensionskassen und Pensionsfonds;

Grundsatzfragen der betrieblichen
Altersvorsorge

Referat VA 51

Grundsatzfragen und allgemeine Vorgänge
der Pensionskassen, neue Aufsichtsmittel,

sektorspezifische Finanzanalyse und
Stresstests, Risk-Assessment, Zulassung

von Pensionskassen

Referat VA 52

Aufsicht über Pensionskassen, u.a. von
Trägerunternehmen aus dem Ver-
sicherungs- und Kirchenbereich

Referat VA 53

Referat VA 54

Aufsicht über Pensionskassen, u.a. von
Trägerunternehmen aus dem Industrie-

bereich (außer Chemie)

Grundsatzfragen und allgemeine Vorgänge
der Pensionsfonds, sektorspezifische
Rechtsverordnungen; Zulassung von

Pensionsfonds; Aufsicht über Pensions-
kassen und -fonds

Referat VA 55

Aufsicht über Pensionskassen und -fonds,
u.a. von Trägerunternehmen aus dem

Bereich Chemie

Referat VA 56

Aufsicht über Pensionskassen, u.a.
Zusatzversorgungskassen

Referat VA 21

Grundsatzfragen und allgemeine Vorgänge
der Lebens-VU und der Sterbekassen;

Neuzulassung von Lebens-VU und
Sterbekassen; Aufsicht über Lebens-VU,
u.a. über Konzern Allianz Leben; Auf-
sicht über Sterbekassen, u.a. über die

der Feuerwehren

Referat VA 11

Solvabilität; Rechnungslegung; Techn.
Rückstellungen; Aufsicht über Ver-

sicherungsgruppen

Referat VA 12

Rechtsreferat; Mitwirkung an der Gesetz-
gebung; Vermittlerwesen; Versicherungs-

beirat

Referat VA 13

Versicherungsmathematik; Rechnungs-
legungsdatenbank; Statistiken; Risiko-

management

Referat VA 14

Kompetenzzentrum für Kapitalanlagen
der Versicherungswirtschaft

Referat VA 15

Internationale Beziehungen
(Versicherungsaufsicht)

Referat VA 22

Notifikationsverfahren gem. §§ 110a bis
111e VAG; Aufsicht über Lebens-VU,

u.a. über öffentliche VU; Aufsicht über
Sterbekassen, u.a. über Dt. Bank

Referat VA 23

Aufsicht über Lebens-VU, u.a. über
Konzern Hamburg-Mannheimer; Aufsicht

über Sterbekassen, u.a. über Henkel

Referat VA 24

Aufsicht über Lebens-VU, u.a. über
Generali Lloyd; Aufsicht über Sterbe-

kassen, u.a. über Stadt München

Referat VA 25

Aufsicht über Lebens-VU, u.a. über
Konzern AXA LV; Aufsicht über Sterbe-

kassen, u.a. über Hilfskasse BVG

Referat VA 26

Aufsicht über Lebens-VU, u.a. über 
Konzern Nürnberger; Aufsicht über

Sterbekassen, u.a. über LVA Rheinprovinz

Referat VA 16

Referat VA 17

Grundsatzfragen und allgemeine Vorgänge
der Krankenversicherung; Zulassung von
Kranken-VU; Statistik gem. § 103a VAG;

Aufsicht über Kranken-VU, u.a. die
Konzerne DKV und Vereinte

Aufsicht über Kranken-VU, u.a. die
Konzerne Debeka und Signal

Referat VA 18

Aufsicht über Kranken-VU, u.a. die
Konzerne Central, Bayerische Beamten

und Barmenia

Dienstsitz Bonn

Dienstsitz Frankfurt am Main

Fach- und spartenübergreifende Quer-
schnittsaufgaben; Mitwirkung an der

Gesetzgebung; Vermittlerwesen;
Gruppenaufsicht; Rechnungslegungs-

datenbank; Statistik; Frühwarnsysteme;
Analyseverfahren; Internationale Kon-
takte; Aufsicht über Krankenversiche-

rungsunternehmen einschl. Gruppenauf-
sicht; Grundsatzangelegenheiten der

Krankenversicherung

Referat Z 8

Vergabestelle, Post- und Botendienst
Registratur

Wertpapieraufsicht/
Asset-Management

Erster Direktor Dreyling

Referat WA 36

Abteilung WA 1

Grundsatzfragen der Wertpapieraufsicht;
Unternehmensübernahmen

Referat WA 11

Grundsatzfragen der Wertpapieraufsicht
mit Zuarbeit bei der Gesetzgebung und

Beiräte; Börsensachverständigen-
kommission

Referat WA 21

Insiderüberwachung 1

Referat WA 22

Ad-hoc-Publizität; Directors' Dealings;
Börsenkompetenzzentrum

Referat WA 23

Insiderüberwachung 2; Marktüberwachung

Referat WA 24

Marktanalyse

Referat WA 25

Bedeutende Stimmrechtsanteile

Referat WA 26

Überwachung der Kurs- und Marktpreis-
manipulation (§§ 20a und 20b WpHG ff.)

Referat WA 31

Grundsatzfragen des Anlegerschutzes;
KWG-Aufsicht (ohne Wertpapierhandels-

banken) und WpHG-Ausicht über Institute
in den Bundesländern BE, BB und HE

Referat WA 32

Verhaltensregeln/KI’s; Aufsicht über Spar-
kassen und Genossenschaftsbanken

Referat WA 33

Verhaltensregeln/KI’s; Aufsicht über
Auslands- und Privatbanken

Referat WA 34

KWG-Aufsicht über FDI’s (ohne Wertpa-
pierhandelsbanken) und WpHG-Aufsicht
über FDI’s (einschl. Wertpapierhandels-
banken) in den Bundesländern HH, SH

und MV sowie WpHG-Aufsicht über FDI’s
(einschl. Wertpapierhandelsbanken) in
den Bundesländern HB, NI, ST, SN, TH,

BY und BW

Referat WA 35

Wertpapierverkaufsprospekte

Referat WA 41

Grundsatzreferat

Referat WA 42

Aufsicht über KAG´en, insbes. mit
Erlaubnis zur Auflegung von

Immobilienfonds

Referat WA 43

Aufsicht über KAG´en mit Ausnahme 
derer mit Erlaubnis für das Immobilien-

fondsgeschäft

Referat WA 44

Marktaufsicht über inländische KAG´en

Referat WA 45

Ausländische Investmentfonds
(außer Hedgefonds)

Referat WA 37

KWG- und WpHG-Aufsicht über FDI’s,
einschl. grenzüberschreitende FDI’s des
EWR und Zweigniederlassungen; WpHG-
Aufsicht über Wertpapierhandelsbanken
in den Bundesländern NW, RP und SL;
KWG-Grundsatzfragen für die laufende

Aufsicht über FDI’s

Referat WA 38

Referat WA 46

KWG-Aufsicht über FDI’s in den
Bundesländern BY, BW, HB,

NI, ST, SN und TH

Aufsicht über Hedgefonds

Referat WA 12

Pflicht-, Übernahme-, Wertpapiererwerbs-
angebote für Zielgesellschaften mit Sitz in
den Bundesländern BW, BE, BB, BY, NI,

RP, SL, SN, ST und TH

Referat WA 13

Ordnungswidrigkeitenverfahren

Referat WA 14

Sektorspezifische internationale
Wertpapieraufsichtsfragen (IOSCO)

Referat WA 15

CESR, EU-Aktionsplan, EU-Richtlinien

Abteilung WA 2

Insiderüberwachung; Ad-hoc-Publizität;
Directors' Dealings; Börsenkompetenz-

zentrum; Marktüberwachung und
-analyse; bedeutende Stimmrechtsanteile

Abteilung WA 3
Aufsicht über FDI’s nach KWG und

WpHG; Aufsicht über KI’s nach dem
WpHG; Grundsatzfragen zur Auslegung
und Prüfung der Wohlverhaltensregeln

(§§ 31 ff. WpHG); Wertpapier-
verkaufsprospekte

Abteilung WA 4

Investmentfonds

Referat WA 16

Pflicht-, Übernahme-, Wertpapiererwerbs-
angebote für Zielgesellschaften mit Sitz in
den Bundesländern HB, HH, HE, MV, NW
und SH, Geschäftsstelle Widerspruchs-

ausschuss, Befreiungen (Handels-
bestand, Pflichtangebot, Stimmrechte)

Überwachung der Wertpapieranalysten
sowie der Kompetenz- und Transparenz-

regeln nach § 34b WpHG
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Appendix 2 

Australian Prudential Regulation Authority 

The Australian Prudential Regulation Authority (APRA), established on 1 July 1998, 
is the prudential regulator of Australian financial services industry. It oversees banks, 
credit unions, building societies, general insurance and reinsurnace companies, life 
insurance, friendly socieities, and most members of the superannuation industry.  

Before 1 July 2003, APRA was overseen by a Board of largely part-time non-
executive members appointed by the Treaurer. Among the nine Board members, eight 
were non-executive. Six of the Board members, including the Chair and the Chief 
Executive Officer, were appointed by the Treaurer for terms of up to five years. Two 
ex officio members were appointed by the Governor of the Reserve Bank of Australia 
and one by the Chairman of the Australian Securities and Investments Commission. 

The Board’s primary functions were to: 

• determine APRA’s policies (including goals, priorities, strategies and 
administrative policies); 

• ensure that APRA performs its functions properly, efficiently and effectively; 
and 

• ensure that APRA’s operations are conducted having regard to its purpose as 
stated in section 8 of the Australian Prudential Regulation Authority Act 1998. 

The governance structure of APRA was changed as a result of the recommendation of 
the Honourable Mr. Justice Owen who was appointed to head the Royal Commission 
to inquire into the reasons for, and the circumstances surrouding, the failure of HIH 
Insurance prior to the appointment of the provisioal liquidators on 15 March 2001.  

In the Royal Commission report issued on 3 April 2003, the Honourable Mr. Justice 
Owen noted that “APRA’s governance structures are not optimal for an organisation 
for its type. It has a board that is in some respect similar to the boards of commercial 
entities. I do not think this is necessary. Control–and with it responsibility–should rest 
with a small full-time executive. This would make APRA more efficient and better 
able to discharge the responsibilities it has (page 40 of the Chapter entitled “The 
Failure of HIH: a critical assessment” of the HIH Royal Commission Report).”  

Mr. Justice Owen was of the view that the imposition of a governance board between 
the chief executive and the Treasurer had the potential to cloud the line of 
accountability, especially as it was the board and not the Treasurer that set the duties 
of the chief executive. As a result of the findings, the Honorable Mr. Justice Owen 
recommended replacing APRA’s non-executive board with an executive group which 
would carry the responsibility, and account to government, for the operation and 
performance of APRA.  

The new governance structure for APRA came into effect on 1 July 2003 through 
amendments to the APRA Act. The full-time executive group comprises the Chairman 
Dr. John Laker, the Deputy Chairman Mr. Ross Jones and the member Mr. Stephen 
Somogyi. The Executive Group, appointed by the Treasurer, is responsible for 
determining goals, priorities and strategies. 
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Appendix 2 

The Executive Group meets formally on a monthly basis, and more frequently as 
required, to discuss and resolve the major policy, supervisory and strategic issues 
facing APRA at the time. It also holds management group meetings with APRA’s 
senior management at least weekly for high-level information sharing and decisions 
on more routine supervisory and organisational matters. 
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111Annual Report 2002/Organisational chart

BOARD
Jeffrey Carmichael (Chair), 

Graeme Thompson, Rod Atfield, Berna Collier,
David Knox, John Laker, Ian Macfarlane, 

Don Mercer and Marian Micalizzi. 

Company Secretary
Thea Rosenbaum

Risk Management and 
Audit Committee

Head of Public Affairs
Susan MoreyExecutive General Manager

Specialised Institutions
Brandon Khoo*

Executive General Manager
Policy, Research and

Consulting
Charles Littrell

Chief Financial Officer
Jim Flaye

General Manager 
Branch 1

Senthamangalam 
Venkatramani

General Manager
Rehabilitation and

Enforcement
Darryl Roberts**

General Manager
Branch 2

David Lewis

General Manager
Risk Analysis 
and Research

Wayne Byres

Chief Information Officer
Colin CaylessGeneral Manager

Branch 3
Mark Baxter

General Manager
Northern Region
Puay Sim***

General Manager
Consulting Services
Graham Johnson

General Counsel
Chris FogartyGeneral Manager

Branch 4
Keith Chapman

General Manager 
South West Region

Stephen Glenfield

General Manager 
Risk Assessment and 

Internal Audit
Peter O’Callaghan

General Manager
Technical Advice 

and Support
Helen Martin

General Manager
Quality Assurance 
and Consistency

John Doble

General Manager
Policy Development 

and Statistics
Greg Brunner

General Manager 
Human Resources
Peter Vodicka

Executive General Manager 
Diversified Institutions

Tom Karp

CEO
Graeme Thompson

General Manager
Central Region

(tba)

*Les Phelps retired on 16 August 2002
**Bill Gole retired on 4 October 2002 
***Puay Sim was appointed on 13 September 2002
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ORGANISATION CHART

Executive Group
Dr John Laker (Chairman), Mr Ross Jones (Deputy Chairman)

Mr Stephen Somogyi (Member)

Executive General Manager
Diversified Institutions

Wayne Byres

General Manager – Branch 1
Senthamangalam

Venkatramani

General Manager – Branch 2
David Lewis

General Manager – Branch 3
Mark Baxter

General Manager – Branch 4
Keith Chapman

General Manager
Industry Technical Services

Helen Martin

General Manager
Actuarial Services

David Rush

Executive General Manager
Specialised  Institutions

Brandon Khoo

General Manager
Central Region

TBA

General Manager
Northern Region

Puay Sim

General Manager
South West Region
Stephen Glenfield

Executive General Manager
Policy, Research and Statistics

Charles Littrell

General Manager
Policy Development

Greg Brunner

Program Director
Basel II

Bernie Egan

General Manager
Specialist Risk Services

Graham Johnson

Risk Management and
Audit committee

Secretary
Thea Rosenbaum

Chief Financial Officer
Jim Flaye

General Manager
Human Resources

Peter Vodicka

Chief Information Officer
Colin Cayless

General Counsel
Legal Services
Chris Fogarty

General Manager
Risk Assessment & Internal Audit

Jon Tyers

General Manager
Quality Assurance & Consistency

John Doble

Head of Public Affairs
Susan Morey

Executive General Manager
Supervisory Support

Tom Karp

General Manager
Quantitative Analysis

TBA

General Manager
Superannuation Licensing

Tony Randle

General Manager
Enforcement

Darryl Roberts

Head of International 
Relations

Chris Gaskell
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Your Excellency 

In accordance with the Letters Patent issued to me on 29 August 2001, as amended by Letters 
Patent issued on 6 February 2002, 2 May 2002 and 23 January 2003, I have inquired into and 
prepared a report on the reasons for and the circumstances surrounding the failure of the HIH 
insurance group. 

I now present to you my report and return the Letters Patent. 

Yours faithfully 

 

The Hon Justice Owen 

  

  

  

  

The Landmark, 345 George St, Sydney NSW   Postal Address:  GPO Box 4014,  Sydney  NSW  2001 
Telephone:  (02) 8270 6216   Facsimile:  (02) 9200 5444  Email:  justice.owen@hihroyalcom.gov.au 

 

Explanatory notes 

The report consists of three volumes. 

This first volume ‘tells the story’ of the failure of HIH in order to answer the question: why 
did HIH collapse? It also canvasses changes that are desirable if we are to minimise the risk 
of another failure of a large insurance company. Discussion of the evidence is kept to a 
minimum in this volume, but this does not mean that I have proceeded without a close 
analysis of the evidence on which my findings are based. 

Volumes II and III provide a detailed recitation and critical examination of the evidence. 

The following notes clarify practices adopted for the preparation of the report. 

References to people 

As a general rule, after the first mention people are referred to simply by their family name. 
This has been done in the interest of efficiency: no disrespect is intended. 
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8.5.1                      Governance 

Under the Australian Prudential Regulation Authority Act 1998 APRA is overseen by 
a board of largely part-time non-executive members appointed by the Treasurer. The 
board is presently comprised of a number of people with expertise in the various 
industries regulated by APRA, although they do not formally represent the interests of 
those industries. Section 19 of the APRA Act requires that the board include a 
representative from ASIC and two from the Reserve Bank of Australia, one of whom 
must be either the governor or deputy governor of the RBA. The board’s primary 
functions, as set out in s. 17, are to: 

•         determine APRA’s policies (including goals, priorities, strategies and administrative 
policies) 

•         ensure that APRA performs its functions properly, efficiently and effectively 

•         ensure that APRA’s operations are conducted having regard to its purpose as stated in s. 
8 of the APRA Act. 

Section 36 of the APRA Act states that the chief executive has the duties that the 
board determines. But the board does not appoint the chief executive; that is a matter 
for the Treasurer. 

The APRA Act provides the board with the power to do anything that is necessary or 
convenient to be done for or in connection with the performance of its functions 
(s. 18). The board may also delegate some of its functions to a board member 
(including the chief executive) or member of the staff (s. 20). 

APRA is subject to the Commonwealth Authorities and Companies Act 1997. In 
particular this Act places duties on board members of Commonwealth authorities to: 

•         exercise powers with the degree of care and diligence that a reasonable person would 
exercise in that position (s. 22(1)). A person will be taken to have met the requirement 
under s. 22(1) if in respect of business judgments he or she makes the judgment in good 
faith for a proper purpose; does not have a material interest in the subject matter of the 
judgment; informs himself or herself about the subject matter to the extent reasonably 
appropriate; and rationally believes the judgment is in the best interests of the 
Commonwealth authority (s. 22(2)) 

•         act in good faith in the best interests of the relevant authority and for a proper purpose 
(s. 23) 

•         not improperly use their position to gain an advantage for himself or herself or another 
person or to cause detriment to the authority or to another person (s. 24) 

•         not improperly use information obtained in undertaking their role to gain advantage for 
himself or herself or another person or to cause detriment to the authority or another 
person (s. 25). 

These duties are comparable to those imposed on directors under the Corporations 
Act. 

APRA’s governance arrangements largely follow the recommendations of the Wallis 
report. I note, however, that the Wallis report recommended that APRA’s chief 
executive be directly responsible for enforcement actions and not be required to act in 
those matters under board direction. The Wallis report also recommended that 
APRA’s chief executive be a statutory officer appointed on the nomination of the 
Treasurer. 
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The board as constituted has the powers and responsibilities of a governance board 
rather than the advisory model that the Wallis report appears to have had in mind. 
Nevertheless, the appointment of the chief executive, which is one of the key 
responsibilities of a governing board, is not the responsibility of APRA’s board. This 
places the board in a potentially invidious position.  

In principle, governance arrangements should ensure that the allocation of 
responsibility for a function is clear and coincides with the accountability for the 
performance of that function. The relevant person or body should be set clear and 
appropriate objectives and be held responsible for meeting those objectives. In 
APRA’s case there is some dissonance and lack of clarity. 

The imposition of a governance board between the chief executive and the Treasurer 
has the potential to cloud the line of accountability, especially as it is the board and 
not the Treasurer that sets the duties of the chief executive. 

The chief executive is answerable to the board—although it does not appoint him or 
her—as well as to the Treasurer. At the same time, the board carries responsibility for 
the performance of APRA but does not appoint the person who runs the organisation 
on its behalf. 

While individuals of the kind who are appointed to APRA’s board would no doubt be 
able to play a valuable advisory role—including acting as a commercial sounding 
board—there is a question as to the utility of non-executive board input into how a 
regulatory body such as APRA carries out its statutory role. 

My preferred model would vest responsibility for the performance of APRA’s 
functions in a small full-time executive comprising a chief executive and two or three 
commissioners appointed by the government. This model, akin to the way ASIC is 
governed, would provide more clarity in and definition of lines of accountability. 

The model of a small full-time executive would allow some flexibility in working 
arrangements with scope for collegial decision making as well as some allocation of 
functional or sectoral responsibilities among commissioners. 

There would no longer be a need for APRA to have a governing board. It would be 
desirable that APRA’s chief executive should be given the power to create an 
advisory board or boards to provide advice on matters such as prudential standards 
and other policy or commercial advice. 

I am aware of the review currently being conducted by John Uhrig of governance 
arrangements for Commonwealth statutory authorities and office holders. It will be 
necessary to consider my views on this subject in the light of the outcome of that 
review. 

Recommendation 18 
I recommend that the Australian Prudential Regulation Authority Act 1998 be amended to replace APRA’s 
non-executive board with an executive group. This group would comprise the chief executive officer and two or 
three executive commissioners and would carry the responsibility, and account to government, for the 
operation and performance of APRA. 
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Recommendation 19 
I recommend that the Australian Prudential Regulation Authority Act 1998 be amended to provide the chief 
executive with the power to establish an advisory board. 

RBA and ASIC representation 
The Wallis report recommended that ‘the financial regulatory agencies should have 
substantial board cross-representation to encourage cooperation and foster a common 
perspective about the needs and dynamics of the financial system’.[8] 

In the event, APRA has a representative of ASIC and two representatives of RBA on 
its board. There is no reciprocal representative of APRA on the other agencies. 

While the aim of promoting cooperation and a broader perspective was laudable, the 
concept of the representation of agencies at board level was, I believe, misconceived. 
On the basis of this inquiry I have reservations too about its utility in practice. 
Requiring a person who is responsible for running one regulatory agency to become 
involved in the governance of another agency can only tend to cloud and complicate 
his or her focus. In my view the APRA model also places the chief executive of 
APRA in a difficult position. Not only does the chief executive have to account to a 
board, as well as the Treasurer, but there is a co-agency executive assessing conduct. 

There is also a risk that the participation of RBA and ASIC representatives on the 
APRA board may impede as much as improve coordination between the agencies at 
working level. There was some indication in the evidence I heard that staff may have 
assumed that necessary exchange of information would be occurring at board level 
obviating the need for communication at a working level. 

Effective coordination of activities and exchange of information between relevant 
agencies should be part of the operational responsibility of those who run the 
agencies. This should be developed through regular formal and informal mechanisms 
involving agency staff at various levels. At a broader level, a mechanism such as the 
Council of Financial Regulators, which has representation from the Treasury as well 
as the agencies, would seem to me to be a more appropriate forum for the strategic 
consideration of issues affecting the financial services sector. 

Recommendation 20 
I recommend that the direct involvement of representatives of the Australian Securities and Investments 
Commission and the Reserve Bank of Australia in the governance of the Australian Prudential Regulation 
Authority be discontinued. This will require amendment of the Australian Prudential Regulation Authority Act 
1998. 
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