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Purpose
1.
This paper gives an account of the discussion of the Panel on Home
Affairs on the reports submitted by the Hong Kong Special Administrative
Region (HKSAR) to the United Nations (UN) under the International Covenant
on Economic, Social and Cultural Rights (ICESCR).

Background
2.
The Government of the United Kingdom extended ICESCR to Hong
Kong in 1976. The Government of the People’s Republic of China (PRC)
notified UN in June 1997 that the provisions of ICESCR as applied to Hong
Kong would remain in force from 1 July 1997.
3.
ICESCR followed a five-year reporting cycle. The first report of
HKSAR under ICESCR was submitted by the Central People’s Government
(CPG) to UN in mid-1999 and was heard by the UN Committee on Covenant
on Economic, Social and Cultural Rights (CESCR) in April 2001. CESCR
issued its Concluding Observations on HKSAR’s first report on 11 May 2001,
a copy of which is in Appendix I.
4.
CPG ratified ICESCR on 27 March 2001 and the treaty took effect in
China on 27 June 2001. PRC’s initial report under ICESCR was due in
mid-2003. HKSAR’s second report under ICESCR was submitted to UN, as
part of PRC’s initial report, in June 2003.
5.
CESCR considered PRC’s initial report (including the reports of Hong
Kong and Macau) on the implementation of ICESCR at its meetings on 27, 28
and 29 April 2005, and issued its Concluding Observations on the second
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report of HKSAR under ICESCR on 13 May 2005. The Concluding
Observations were issued to members vide LC Paper No. CB(2)1634/04-05(01)
on 20 May 2005.

Panel discussion on the first report of HKSAR under ICESCR
First report submitted in 1999
6.
The Panel on Home Affairs discussed the first report of HKSAR
submitted to UN under ICESCR with deputations and the Administration at its
meeting on 26 February 2001.
Racial discrimination and discrimination on the ground of sexual orientation
7.
Some members had expressed concern that the Administration would
decide on the need for enacting legislation to prohibit racial discrimination and
discrimination on the ground of sexual orientation on the basis of public
opinion surveys, i.e. based on the majority view. The Administration
responded that it would not consider the need for legislation merely based on
the results of public opinion surveys. However, the support of the community
was necessary for the introduction of legislation with wide-ranging social
implications.
The Administration pointed out that it had proactively
approached the minority groups concerned for a better understanding of the
problems they encountered. Moreover, it would enhance public education to
promote awareness of discrimination issues, and would organise meetings with
the relevant non-governmental organisations (NGOs) and representatives of the
minority groups to address their concern.
Age discrimination
8.
Some members pointed out that there had been a significant increase in
the number of complaint cases on age discrimination. They urged the
Administration to proactively consider legislating against age discrimination.
The Administration responded that an opinion survey conducted by the
Education and Manpower Bureau (EMB) in 1999 found that the community
had divided views on the need for introducing legislation against age
discrimination. Publicity and public education in this area had since been
stepped up, and EMB would conduct a review towards the end of 2001 to
evaluate the effectiveness of its publicity efforts. The Administration pointed
out that it would be very difficult to prove, for example, that the rejection of a
job application from a middle-aged person was due to age discrimination. A
member queried why the Administration considered it more difficult to prove
age discrimination than the other forms of discrimination, e.g. discrimination
on the basis of sex and family status, which were prohibited under existing law.
He suggested that the Administration should make reference to overseas
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experience in the implementation of age discrimination law.
Protection of children and young persons
9.
A member pointed out that CESCR had expressed concern over “an
absence of a holistic child policy for the protection of children from all forms
of abuse” in Hong Kong. The member considered that the Government
should set up an independent mechanism, similar to the Elderly Commission
and the Women’s Commission, to oversee the formulation and implementation
of Government policies in relation to the protection of the rights of the child.
The Administration responded that there was sufficient protection in legislation
for the rights and interests of children and young persons, and the proposed
mechanism would not be necessary.
Concluding observations issued by CESCR on the first report
10.
The Panel on Home Affairs discussed the Concluding Observations
issued by CESCR on the first report of HKSAR with the Administration at its
meeting on 16 July 2001.
Establishment of human rights institution in HKSAR
11.
Some members pointed out that CESCR had repeatedly urged HKSAR
to establish a human rights institution, and had expressed regret in
paragraph 32 of its Concluding Observations that HKSAR had not yet
established such an institution. The Administration responded that the
Government of HKSAR did not see any urgent need to set up a human rights
institution, and CESCR had not regarded HKSAR’s failure to establish such an
institution as a breach of the Covenant. The Administration would review the
need to establish a new institution if a major fault was identified in the existing
framework for the protection of human rights.
Age discrimination and discrimination on the ground of sexual orientation
12.
In response to concern reiterated by CESCR in its Concluding
Observations concerning the absence of legislation in HKSAR to prohibit age
discrimination and discrimination on the ground of sexual orientation, the
Administration explained that it would need more time to conduct study on
these issues, especially on the question of whether legislation should be
introduced to prohibit discrimination on the ground of sexual orientation as it
could give rise to moral controversies. The Administration was of the view
that a combination of administrative measures and public education was a
better way of tackling these discrimination issues than enacting
anti-discrimination legislation in a hasty manner.
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Interpretation of provisions of UN human rights treaties
13.
A member expressed concern that in paragraph 27 of the Concluding
Observations, there seemed to be an implied criticism of the judges in HKSAR
about their interpretation of the provisions of ICESCR. He asked whether the
Administration would make suggestion to the Judiciary to conduct seminars for
judges on HKSAR’s obligations under various international human rights
treaties, and whether the Department of Justice would draw the attention of the
Judiciary to the relevant recommendation made by the UN Committee in its
Concluding Observations.
14.
The Administration responded that it had sent a copy of the Concluding
Observations to the Judiciary and, given the principle of judicial independence,
it was for the Judiciary to decide whether it wished to take any follow-up
actions. The Administration pointed out that whenever UN human rights
ambassadors visited HKSAR, judges were also invited to informal meetings for
exchanges of views with the UN human rights ambassadors.
Obligations under ICESCR
15.
A member expressed concern that the Administration had not devised a
timetable for fully implementing the provisions of ICESCR.
The
Administration pointed out that while the Government of HKSAR was obliged
to implement the provisions of ICESCR, Article 2 of ICESCR stated that the
States Parties should achieve progressively the full realisation of the rights
recognised by the Covenant.

Panel discussion on the second report of HKSAR under ICESCR
Outline of topics to be covered in the second report
16.
The Panel on Home Affairs discussed the outline of topics to be covered
in the second report of HKSAR for submission to UN under ICESCR with
deputations and the Administration at its meetings on 10 January 2003 and
7 February 2003.
Legislation against racial discrimination
17.
In response to members’ concern, the Administration undertook that it
would include this issue in the second report of HKSAR to be prepared and
would come to a decision on the issue as soon as possible.
Poverty
18.

Some members considered that the Administration should include in
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HKSAR’s second report the reduction of 10% to 20% implemented by the
Government in the standard payment rate under the Comprehensive Social
Security Assistance (CSSA) Scheme for families of three persons or more in
1999, and a possible further reduction of 11.1% in the following financial year.
These members suggested that the Administration should explain in its report
how the reduction rate were arrived at and its impact on the standard of living
of CSSA recipients.
The right of abode (ROA) issue
19.
Some members urged the Administration to address the concern
expressed by CESCR in its Concluding Observations about the hardship arising
from the HKSAR’s policies on permanent residence and split families. They
urged the Administration to adopt a just and humane approach for resolving the
problem of ROA.
20.
The Administration pointed out that the Interpretation issued by the
Standing Committee of the National People’s Congress on 26 June 1999 (the
Interpretation) was valid and legally binding on Hong Kong courts, as so
recognised by the Court of Final Appeal (CFA). The Administration noted
that a recommendation made by the UN Committee in its Concluding
Observations concerning HKSAR published in May 2001 was that the
Government of HKSAR should “reconsider extending the concession” made
following the Interpretation. After receiving the Concluding Observations,
the Administration had carefully considered the question of extending the
concession having regard to all relevant factors, including local laws and
international obligations. In the end, the Administration had concluded
against making any extension to the concession. However, the Director of
Immigration could exercise his discretion under the Immigration Ordinance
(Cap. 115) on a case-by-case basis where there were exceptional humanitarian
and compassionate grounds.
The Administration’s decision had been
conveyed through the Ambassador and Deputy Permanent Representative of
the People’s Republic of China to UN to CESCR in his letter dated 26 July
2002.
21.
The Administration further informed members that since the delivery of
the CFA judgment, the Government of HKSAR had appealed to the ROA
claimants who had lost their cases in court to return to the Mainland, and had
suggested to them that eligible persons should apply through the One-way
Permit (OWP) and Two-way Permit Schemes to settle with or visit their family
members in Hong Kong. At the same time, the Government of HKSAR had
raised with CPG the possibility of allowing more Mainland young people to
come to Hong Kong to take care of their aged parents. The Administration
stressed that since the OWP Scheme was operated by the Mainland authorities
in accordance with the Mainland laws, any changes to the OWP Scheme were
ultimately for the Mainland authorities to decide.

-

6

-

Protection of children and juveniles
22.
A member expressed concern about the treatment of children in
correctional/residential homes, as he had come across cases in which children
were put in isolated detention in these homes which he considered inhumane,
and a child in one of the cases had committed suicide. The Administration
informed the Panel that a review had been conducted by the Management
Services Agency in 1998-99 with the aim of improving the management and
operation of these homes. Taking into account the recommendations of the
review together with those of the report of the Hong Kong Human Rights
Monitor in 2001, the Administration had implemented a package of measures
to enhance the operation of correctional/residential homes.
Second report submitted in June 2003
23.
The Panel on Home Affairs discussed, inter alia, the second report of
HKSAR submitted to UN under ICESCR with deputations and the
Administration at its meeting on 11 June 2004.
Legislation against racial discrimination
24.
The Administration informed members that the drafting of the Bill was
underway, and the plan was for the Bill to be introduced into the Legislative
Council (LegCo) during the 2004-05 legislative session. The Administration
pointed out that according to a public opinion poll conducted in March 2004,
about 60% of the respondents were in favour of legislating against racial
discrimination.
Discrimination on the ground of sex orientation
25.
The Administration informed members that it would conduct extensive
public consultation on legislating against discrimination on the ground of sex
orientation. Meanwhile, the Administration kept in view the ongoing lawsuits
concerning same-sex marriages in the United States and Canada.
Integration of non-Chinese speaking children into local community
26.
Members had raised question about the measures which had been taken
to facilitate integration of non-Chinese speaking children into local community.
The Administration informed the Panel that in the past, non-Chinese speaking
children participating in the Primary One Admission (POA) central allocation
could only select those schools with the tradition of admitting more
non-Chinese speaking children.
Under the Secondary School Places
Allocation (SSPA) system, a separate list of secondary schools offering a third
language (e.g. French or Urdu) and accepting this group of students was
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provided for parents’ choice in the Central Allocation stage. Under the
revised arrangements, non-Chinese speaking children participating in the
current cycle of POA and SSPA central allocation could choose non-Chinese
speaking schools or local schools like their Chinese counterparts. In addition,
support measures would be made available to those schools which admitted
non-Chinese speaking children and to those non-Chinese speaking children
allocated to mainstream schools.
Poverty
27.
Some members noted with concern that according to the information
provided by a deputation, the number of children on CSSA had increased from
30 000 as at 1993 to 150 000 as at January 2004. They considered it
necessary for the Administration to devise a scientific method in collaboration
with NGOs concerned for calculating the number of non-CSSA children who
were living below the poverty line, and formulate a policy to assist the families
concerned.
28.
The Administration responded that statistics showed that the number of
CSSA recipients aged below 15 had increased from 19 612 as at end of 1993 to
118 864 as at end of 2003. The percentage share of recipients aged below 15
among all CSSA recipients had increased from 16.2% to 22.8% over the same
period. The increase in the number of CSSA recipients aged below 15 could
be attributed to an increase in family cases involving mostly adult recipients, as
well as children under 15. The Administration explained that in fact, the
number of CSSA recipients aged 15 - 59 (who were mainly able-bodied
recipients) had increased from 30 992 as at end of 1993 to 224 339 as at end of
2003. The percentage share of recipients aged 15 - 59 among all CSSA
recipients had increased from 25.6% to 42.9% over the same period. The total
number of CSSA recipients had also increased from 121 060 as at end of 1993
to 522 456 as at end of 2003. The change in the number of CSSA recipients
aged under 15 showed no significant departure from the trend of increase in the
number of able-bodied recipients or the total number of CSSA recipients.
29.
As regards the proposal of adopting scientific calculations to work out
the number of children living in poverty, the Administration considered that
such calculations would inevitably involve subjective value judgment. At
present, there were no universally agreed definitions or measurements of
poverty. There would also be difficulty in factoring the various forms of
intangible income (e.g. subsidised housing, education, health care and welfare
services) into the formula. The Administration also pointed out that needy
families not receiving CSSA could also apply for other assistance, such as child
care fee assistance, student travel subsidy, school textbook assistance, school
fee remission and medical fee waiver.
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Relevant questions raised at Council meetings
30.
Details of the questions relating to ICESCR raised at Council meetings
since the first term of LegCo are in Appendix II.
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Legislative Council Secretariat
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Appendix II

Questions relating to the International Covenant on Economic,
Social and Cultural Rights moved by Members at Council meetings
since the first term of Legislative Council

Meeting Date

Question

14 October 1998

Hon Christine LOH raised a written question on the
reservations and declarations under the International Covenant
on Economic, Social and Cultural Rights (ICESCR) and the
International Covenant on Civil and Political Rights (ICCPR).

2 December 1998

Hon LEUNG Yiu-chung raised an oral question on the progress
in the submission of reports of the Hong Kong Special
Administrative Region (HKSAR) under ICESCR and ICCPR.

31 March 1999

Hon LEUNG Yiu-chung raised a written question on the
implementation of ICESCR in Hong Kong.

4 April 2001

Hon Cyd HO raised a written question on the removal of
reservations made in respect of ICESCR.

25 April 2001

Hon Margaret NG raised an oral question on the Government’s
obligation under international human rights treaties to eradicate
racial discrimination in Hong Kong and whether the
Government had plans to introduce anti-racial discrimination
legislation.

13 June 2001

Hon SZETO Wah raised an oral question on the establishment
of a human rights institution as recommended in the
Concluding Observations issued by the United National
Committee on Economic, Social and Cultural Rights
(UNCESCR) in May 2001.

13 June 2001

Hon LAU Chin-shek raised an oral question on the
implementation of the recommendations made by UNCESCR
in 1996 concerning employee benefits.

13 June 2001

Hon James TO raised an oral question on the implementation
of recommendations made by UNCESCR in 1996 concerning
prohibition of racial discrimination in the private sector and
prohibition of discrimination on the basis on sexual orientation
and age.
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Question

13 June 2001

Hon Martin LEE raised an oral question on the need to
improve the current arrangements for the election of the
Legislative Council as pointed out by UNCESCR in its
Concluding Observations in 2001.

13 June 2001

Hon Michael MAK raised an oral question on the
implementation of anti-poverty measures as recommended by
UNCESCR in its Concluding Observations in 2001.

20 June 2001

Hon Audrey EU raised an oral question on the incorporation of
provisions of ICESCR into laws of HKSAR.

20 June 2001

Hon James TO raised an oral question on how the Government
would follow up the recommendations made by UNCESCR in
its Concluding Observations in 2001 concerning policies on
permanent residence and split families.

10 April 2002

Hon Cyd HO raised a written question on the Government’s
plan to legislate against racial discrimination in the private
sector and among individuals

19 June 2002

Hon Emily LAU raised an oral question on legislation against
acts of racial discrimination in the private sector.

20 November 2002 Hon Emily LAU raised a written question on the proposed
establishment of a human rights commission.
2 June 2004

Hon Audrey EU raised an oral question on the legislative
proposals for racial discrimination law as announced by the
Government in June 2004

6 April 2005

Hon LEE Cheuk-yan raised an oral question on the
implementation of ICESCR in Hong Kong
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