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Purpose
This paper sets out the background of the issue of legislative against racial
discrimination in the context of relevant human rights reports. It also gives an
account of the relevant discussions at meetings of the Council and the Panel on Home
Affairs since the first term of the Legislative Council (LegCo).

Human rights reports
International Convention on the Elimination of All Forms of Racial Discrimination
2.
The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) was extended to Hong Kong in March 1969. Prior to 1 July
1997, the United Nations (UN) Committee on the Elimination of Racial
Discrimination had already expressed concern in its Concluding Observations issued
after consideration of the 14th periodic report of the United Kingdom on Hong Kong
that specific legislation against racial discrimination was not yet available in all the
Dependent Territories and Crown Dependencies. The UN Committee had also
reiterated its previous concern about the absence of a provision in the Hong Kong Bill
of Rights Ordinance protecting persons from racial discrimination to which they might
be subjected by private persons, groups or organisations.
3.
In June 1997, the Permanent Representative of the People's Republic of China
to the UN notified the UN Secretary General that ICERD would continue to apply to
the Hong Kong Special Administrative Region (HKSAR) with effect from 1 July 1997,
and that the Central People's Government of the People's Republic of China would
assume responsibility for the international rights and obligations arising from the
application of ICERD to the Region.
4.
The first report of the HKSAR under Article 9 of ICERD was submitted to the
UN by the Permanent Representative of the Chinese Mission to the UN on 3 October
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considered by the UN Committee on the Elimination of Racial Discrimination on
31 July and 1 August 2001. The UN Committee issued its Concluding Observations
on the first report of the HKSAR on 9 August 2001, a copy of which is in Appendix I.
5.
The UN Committee on the Elimination of Racial Discrimination reiterated its
concern in paragraph 17 of its Concluding Observations about the continuous absence
in the HKSAR of legal provisions protecting persons from racial discrimination to
which they might be subjected by private persons, groups or organizations. The UN
Committee pointed out that it did not accept the argument put forward by the HKSAR
Government for not initiating such legislation, i.e. that such legislation would not be
supported by the society as a whole. It was recommended to the Government of the
State party and to the local authorities of the HKSAR that the existing unsatisfactory
situation be thoroughly reviewed and that appropriate legislation be adopted to
provide appropriate legal remedies and prohibit discrimination based on race, colour,
descent or national or ethnic origin similarly to what had been done with regard to
discrimination on the grounds of gender and disability.
International Covenant on Civil and Political Rights
6.
The International Covenant on Civil and Political Rights (ICCPR) was
extended to Hong Kong in May 1976. The States Parties have obligations under
Article 26 of the Covenant to enact law to prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such
as race or other status. The Hong Kong Bills of Right Ordinance, which incorporates
into Hong Kong law the provisions of ICCPR as applied to Hong Kong, proscribes all
forms of discrimination on the part of the Government and public bodies.
Specifically, Article 22 of the Hong Kong Bill of Rights prohibits the Government and
all public authorities, and any person acting on behalf of the Government, or a public
authority, from engaging in practices that entail racial discrimination.
7.
The first report of the HKSAR under ICCPR was submitted to the UN by the
Permanent Representative of the Chinese Mission to the UN on 11 January 1999.
The report was considered by the UN Human Rights Committee on 1 November and
2 November 1999. The UN Committee issued its Concluding Observations on the
first report on the HKSAR under ICCPR on 15 November 1999, a copy of which is in
Appendix II. The UN Committee expressed concern in paragraph 15 of its
Concluding Observations that no legislative remedies were available to individuals in
respect of discrimination on the ground of race.
The International Covenant on Economic, Social and Cultural Rights
8.
The International Covenant on Economic, Social and Cultural Rights (ICESCR)
was extended to Hong Kong in May 1976. The States Parties have obligations under
Article 2 of the Covenant to guarantee that the rights enunciated in the Covenant will
be exercised without discrimination of any kind as to race or other status.
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9.
The first report of the HKSAR under ICESCR was submitted to the UN by the
Permanent Representative of the Chinese Mission to the UN on 4 June 1999. The
report was considered by the UN Committee on Economic, Social and Cultural Rights
on 27 April and 30 April 2001. The UN Committee issued its Concluding
Observations on the first report on the HKSAR under ICESCR on 11 May 2001, a
copy of which is in Appendix III. In paragraph 30 of its Concluding Observation,
the UN Committee considered that the HKSAR's failure to prohibit racial
discrimination in the private sector constituted a breach of its obligations under
Article 2 of the Covenant.
10.
The second report of the HKSAR under the Covenant was submitted to the UN
as part of China’s initial report in June 2003. The Government informed the UN
Committee on Economic, Social and Cultural Rights in its second report that views
had been sought from interested parties in 2000 and early 2001 on the question of
legislation against racial discrimination in the private sector. At the time of
finalizing the report, the Government had completed an analysis of the responses
received and were examining the balance of consideration. The Government would
further update the Committee, as necessary, at the hearing of the report. The related
hearing will be held at a date to be advised between 25 April and 13 May 2005.

The Government’s position and discussions of LegCo Members at meetings of the
Council and the Panel on Home Affairs on the issue of legislating against racial
discrimination
11.
LegCo Members have followed up closely the issue of legislating against racial
discrimination at meetings of the Council and the Panel on Home Affairs since the
first term of the LegCo. When discussing human rights reports with the
Administration and concern organizations, members of the Panel have time and again
called upon the Administration to legislate against racial discrimination as soon as
possible on the grounds that the HKSAR Government has the obligations under
ICERD, ICCPR and ICESCR to prohibit racial discrimination and the relevant UN
Committees have recommended the HKSAR Government to do so in their Concluding
Observations issued after consideration of the respective reports of the HKSAR under
the international conventions.
Public consultation in 1997
12.
The Government conducted a study on racial discrimination in 1996 and
published its findings in a consultation paper entitled “Equal Opportunities: A Study
on Discrimination on the Ground of Race” in February 1997. New arrivals from the
Mainland are included in the study on racial discrimination conducted in 1996.
According to paragraph 1.7 of the consultation paper published in 1997, the reason for
inclusion of the new arrivals from the Mainland is that “international bodies
concerned with race-related issues consider that ‘racial discrimination’ includes
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the same ethnic stock as the host community”. The example given to justify the
inclusion is that in its examination of the United Kingdom’s 13th report under ICERD,
the UN Committee on the Elimination of Racial Discrimination considered and
commented on the circumstances of the Irish Travellers. The Travellers are
ethnically Irish people who speak an Irish dialect. But their distinct lifestyle sets
them apart as a discrete minority and, as such, the difficulties they experience are
considered a legitimate subject for inquiry by the UN Committee.
13.
Over 80% of respondents to the consultation paper in 1997 opposed legislation
against racial discrimination. These respondents were of the view that under the
prevailing situation, the Administration should aim to eliminate racial discrimination
through civic education and publicity instead of enacting anti-discrimination
legislation in a hasty manner.
14.
The Administration had all along held the position that there was no evidence
to demonstrate that the problem of racial discrimination in Hong Kong had become so
serious that warranted legislation to prohibit acts of racial discrimination. To
legislate against racial discrimination could be counter-productive and work to the
detriment of social harmony. In deciding whether or not to legislate against racial
discrimination, the Administration should consider the overall interests of the
community and not just the interests of particular minorities.
15.
At the Council meeting on 22 July 1998, Hon Emily LAU raised an oral
question concerning bars and clubs charging non-white customers with higher rates.
In his replies to the supplementary questions raised by Hon Christine LOH and
Hon Cyd HO, about conducting another survey to consult the minorities on the need
to legislate against racial discrimination, the Secretary for Home Affairs (SHA) said
that he was not going to conduct the survey because the Government must have the
support of the majority of the people of Hong Kong if it planned to legislate.
16.
When the Panel on Home Affairs held a special meeting on 26 February 2001
to discuss the first report of the HKSAR under ICESCR with concern organizations
and the Administration, members of the Panel expressed the view that the need for
legislation against racial discrimination should not be determined on the basis of
public opinion surveys, i.e. the majority views, and that the minorities affected should
be consulted. The SHA responded that the need to legislate against racial
discrimination would not be determined simply by the result of opinion surveys. The
Administration had proactively approached ethnic minorities for a better
understanding of their relevant experience.
Two-phase consultation in 2001-2002
17.
The Administration conducted a two-phase consultation exercise on legislation
against racial discrimination in 2001-2002. In the first phase, the Administration
consulted the business sector as to whether they agreed in principle to Government
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that they might have should such legislation be introduced; and issues to which the
Administration should pay particular attention in drafting such legislation. In the
second phase, the Administration consulted non-governmental organizations (NGOs),
including ethnic minority.
18.
As regards the consultation with the business sector, 25 of the 34 targeted
business organizations responded to the proposal of introducing legislation against
racial discrimination. Among these 25 business organizations, nine overseas trade
associations expressed support for such legislation. Among the remaining local trade
associations, six indicated support, one indicated support but did not consider it
appropriate to legislate at this stage, six indicated objection and three held no views.
All of the 44 NGOs which submitted comments in the second-phrase consultation
were in favour of legislation.
19.
The Panel on Home Affairs discussed the preparation of the second report of
the HKSAR under ICERD and preparation of other reports under human rights
treaties for submission to the UN with concern organizations and the Administration at
its meeting on 13 December 2002. Some Panel members were of the view that the
Government should fulfil its international obligations under international conventions
by legislating against racial discrimination as the business community had indicated
its support and there seemed little objection from the rest of the society. The
Administration responded that the Government had not yet taken a decision on the
issue because more time was required to study the issue thoroughly, and not because
of objection from the society.
20.
At the Council meeting on 12 March 2003, Hon Audrey EU moved a motion
urging the Government to adopt the recommendations of the relevant UN committees
and expeditiously legislate against racial discrimination to ensure that new arrivals
from the Mainland and ethnic minorities in Hong Kong could enjoy equal
opportunities in such areas as education, employment and access to social services.
Twenty-one out of the 22 Members who spoke on the motion expressed support for
legislating against racial discrimination. The motion was passed by the Council.
Public consultation in 2004
21.
The Government announced in June 2004 its decision to legislate against racial
discrimination and issued a Consultation Paper entitled “Legislating Against Racial
Discrimination” in September 2004 inviting public views on the legislative proposals.
According to the Consultation Paper, it is the Government’s view that new arrivals
from the Mainland do not constitute a racial or ethnic group in Hong Kong.
Discrimination against new arrivals from the Mainland by local Chinese is therefore
not considered a form of racial discrimination.
22.
At the Council meeting on 2 June 2004, Hon Audrey EU raised an oral
question about the legislative proposals for racial discrimination law. In his reply to
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Mainland, SHA said that as most of the new arrivals from the Mainland belonged to
the Han race of the Chinese people, if they were subject to any discrimination because
they were new to Hong Kong, this was a kind of social discrimination, instead of
racial discrimination. SHA further explained that the Government considered in the
past the discrimination faced by new arrivals from the Mainland as racial
discrimination according to an international discrimination case in which Irish
Travellers were subject to discrimination. On a detailed study of the case of the Irish
Travellers as well as other cases, the Administration, however, found that there were
marked differences between the case of Irish Travellers and the background of new
arrivals from the Mainland. As such, the Administration considered that new arrivals
from the Mainland should not be covered by the bill. SHA added that the definition
of racial discrimination in the bill was based on the acts of discrimination due to race,
colour, descent, national or ethnic origin, which was the same as the definition
contained in Article 1 of ICERD.
23.
A chronological account of past discussions on the issue of legislating against
racial discrimination at meetings of the Council and the Panel on Home Affairs since
the first term of the LegCo is set out in Appendix IV for members’ easy reference.
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Appendix IV

Chronological account of past discussions
1.
A chronological account of past discussions on the issue of racial
discrimination at meetings of the Council and the Panel on Home Affairs is set
out below for members’ easy reference.

1998-1999 legislative session
Council meeting on 22 July 1998
2.
Hon Emily LAU raised an oral question concerning bars and clubs
charging non-white customers with higher rates. Two supplementary questions
were raised about conducting another survey to consult the ethnic minorities on
the need to legislate against racial discrimination. The questions and replies are
available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr98-99/english/counmtg/
hansard/980722fe.htm".
Meeting of the Panel on Home Affairs on 27 July 1998
3.
The meeting was held to discuss the reports to be submitted by the Hong
Kong Special Administrative Region (HKSAR) under the international human
rights treaties. At the meeting, the Administration reported the developments
on the issue of racial discrimination since it had last briefed the Panel on the
outcome of a consultation exercise on the same subject on 20 June 1997. The
minutes of the meeting are available on the Research and Library Services
Information System and the Council's website at "http://www.legco.gov.hk/
yr98-99/english/panels/ha/minutes/ha270798.htm".
Meeting of the Panel on Home Affairs on 22 September 1998
4.
The meeting was held to discuss the issue of racial discrimination with
the Administration and concern organizations. The minutes of the meeting are
available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr98-99/english/panels/ha/
minutes/ha220998.htm".
1999-2000 legislative session
Meeting of the Panel on Home Affairs on 10 January 2000
5.
The Panel discussed the outline of topics to be included in the first report
of the HKSAR under Article 9 of the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD) with concern
organizations and the Administration. The minutes of the meeting are available
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on the Research and Library Services Information System and the Council's
website
at
"http://www.legco.gov.hk/yr99-00/english/panels/ha/minutes/
ha100100.pdf".

2000-2001 legislative session
Meeting of the Panel on Home Affairs on 17 October 2000
6.
The Secretary for Home Affairs (SHA) briefed the Panel on the 2000
Policy Address at this meeting during which he explained the Government’s
position in the issue of legislating against racial discrimination. The minutes of
the meeting are available on the Research and Library Services Information
System and the Council's website at "http://www.legco.gov.hk/yr00-01
/english/panels/ha/minutes/ha171000.pdf".
Meeting of the Panel on Home Affairs on 13 February 2001
7.
The Panel discussed the findings of a sample survey of ethnic minorities
commissioned by the Government with concern organizations and the
Administration. The minutes of the meeting are available on the Research and
Library Services Information System and the Council's website at
"http://www.legco.gov.hk/yr00-01/english/panels/ha/minutes/ha130201.pdf".
Meeting of the Panel on Home Affairs on 26 February 2001
8.
The Panel discussed the first report of the HKSAR under the International
Covenant on Economic, Social and Cultural Rights (ICESCR) with concern
organizations and the Administration. The minutes of the meeting are available
on the Research and Library Services Information System and the Council's
website
at
"http://www.legco.gov.hk/yr00-01/english/panels/ha/minutes/
ha260201.pdf".
Council meeting on 25 April 2001
9.
Hon Margaret NG raised an oral question on the Government’s plan to
introduce legislation against racial discrimination. The question and reply are
available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr00-01/english/counmtg/
hansard/010425fe.pdf".
Council meeting on 13 June 2001
10.
Hon James TO raised an oral question on the implementation of the
recommendation made by the United Nations (UN) Committee on Economic,
Social and Cultural Rights on prohibition of discrimination in its Concluding
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Observations. The question and reply are available on the Research and
Library Services Information System and the Council's website at
"http://www.legco.gov.hk/yr00-01/english/counmtg/hansard/010613fe.pdf".
Meeting of the Panel on Home Affairs on 10 July 2001
11.
The Panel discussed the first report of the HKSAR under ICERD.
The minutes of the meeting are available on the Research and Library Services
Information System and the Council's website at "http://www.legco.gov.hk/
yr00-01 english/panels/ha/minutes/ha100701.pdf".

2001-2002 legislative session
Meeting of the Panel on Home Affairs on 9 November 2001
12.
The Panel received a briefing by the SHA on the Chief Executive’s Policy
Address 2001 at this meeting during which the issue of legislating against racial
discrimination was discussed. The minutes of the meeting are available on the
Research and Library Services Information System and the Council's website at
"http://www.legco.gov.hk/yr01-02/english/panels/ha/minutes/ha011109.pdf".
Council meeting on 10 April 2002
13.
Hon Cyd HO raised a question on legislation against racial discrimination
in the private sector and among individuals. The question and reply are
available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr01-02/english/counmtg/
hansard/cm0410ti-translate-e.pdf".
Meeting of the Panel on Home Affairs on 23 May 2002
14.
The need to legislate against racial discrimination was raised during
discussion of promotion of equal opportunities on racial issues at this meeting.
The minutes of the meeting are available on the Research and Library Services
Information System and the Council's website at "http://www.legco.gov.hk/
yr01-02/english/panels/ha/minutes/ha020523.pdf".
Council meeting on 19 June 2002
15.
Hon Emily LAU raised an oral question on legislation against acts of
racial discrimination in private sector. The question and reply are available on
the Research and Library Services Information System and the Council's website
at "http://www.legco.gov.hk/yr01-02/english/counmtg/hansard/cm0619ti-trans
late-e.pdf".
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2002-2003 legislative session
Meeting of the Panel on Home Affairs on 13 December 2002
16.
The Panel discussed the second report of the HKSAR under ICERD and
preparation of other reports under human rights treaties for submission to the UN
with concern organizations and the Administration. The minutes of the meeting
are available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr02-03/english/panels/ha/
minutes/ha021213.pdf".
Special meeting of the Panel on Home Affairs on 7 February 2003
17.
The Panel discussed the second report to be prepared by the HKSAR
under ICESCR with concern organizations and the Administration. The
minutes of the meeting are available on the Research and Library Services
Information
System
and
the
Council's
website
at
"http://
www.legco.gov.hk/yr02-03/english/panels/ha/minutes/ha030207.pdf".
Council meeting on 12 February 2003
18.
Hon Japser TSANG raised an oral question on ethnic minorities. Hon
James TO also raised a supplementary question about education and
employments problems encountered by ethnic minorities. The questions and
replies are available on the Research and Library Services Information System
and the Council's website at "http://www.legco.gov.hk/yr02-03/english/
counmtg/hansard/cm0212ti-translate-e.pdf".
Council meeting on 12 March 2003
19.
Hon Audrey EU moved a motion urging the Government to adopt the
recommendations of the relevant UN committees and expeditiously legislate
against racial discrimination to ensure that new arrivals from the Mainland and
ethnic minorities in Hong Kong could enjoy equal opportunities in such areas as
education, employment and access to social services. The Official Record of
Proceedings of the meeting are available on the Research and Library Services
Information System and the Council's website at "http://www.legco.gov.hk/
yr02-03/english/counmtg/hansard/cm0312ti-translate-e.pdf".

2003-2004 legislative session
Meeting of the Panel on Home Affairs on 9 January 2004
20.

The Panel received a briefing by the SHA on the Chief Executive’s Policy
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Address 2004 during which he informed the Panel that a bill to legislate against
racial discrimination would be introduced into the Legislative Council. The
minutes of the meeting are available on the Research and Library Services
Information System and the Council's website at "http://www.legco.gov.hk/
yr03-04/english/panels/ha/minutes/ha040109.pdf".
Council meeting on 2 June 2004
21.
Hon Audrey EU raised an oral question about the legislative proposals
for racial discrimination law. The question and reply are available on the
Research and Library Services Information System and the Council's website at
"http://www.legco.gov.hk/yr03-04/english/counmtg/hansard/cm0602ti-translatee.pdf".
Meeting of the Panel on Home Affairs on 11 June 2004
22.
The Panel discussed the second report of the HKSAR under ICESCR and
the implementation of international human rights treaties in the HKSAR with
concern organizations and the Administration. The minutes of the meeting are
available on the Research and Library Services Information System and the
Council's website at "http://www.legco.gov.hk/yr03-04/english/panels/ha/
minutes/ha040611.pdf".

