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o Annex A
[1988] 1 W.L.R. 919 Page 1

11988 WL 624537 (Privy Council), [1988] 1 W.L.R. 919, [1989] 1 HKLR 233, (1988) 85(31)

L.S.G. 35,(1988) 132 S.I. 1118, [1988] HKLY 13, [1988] HKLY 532, [1989] HKLY 27, [1989]
HKLY 597
(Cite as: [1988] 1 W.L.R. 919)

*919 Elvira Vergara and Another v. Attorney-General of Hong Kong

Privy Council
PC (HK)
Lord Bridge of Harwich, Lord Brandon of Qakbrook, Lord Brightman, Lord
Griffiths and Lord Ackner
1988 May 24, 25; hine 27
[Appeal from the Court of Appeal of Hong Kong]

Hong Kong--Immigration—Foreign domestic helpers--"Limit of stay"--Permission to land or re-
main in Hong Kong until specified date or two weeks after termination of employment contract
whichever earlier--Validity of condition limiting stay--Immigration Ordinance (Laws of Hong Kong,
1987 ed., c. 115), ss. 2(1), 11(2)(a)--Immigration Regulations (Laws of Hong Kong, 1980 rev., c.
115, s. 59), reg. 2(2), (5)

[FN1] [FN2] _
FN1 Immigraﬁon Ordinance, s. 2(1): see post, p. 926E. S. 11(2)(a): see post, p. 922B.

FN2 Immigration Regulations, reg. 2(2) and (5): see post, p. 927E-F. Vergara v. A.-G. of Hong Kong
(P.C)

Foreign nationals were permitted to stay in Hong Kong for a limited period to work as foreign
domestic helpers for a particular employer under an approved contract of employment. Permission
was required for a change of employer. The two applicants were Philippine nationals working as for-
eign domestic helpers each having originally been granted permission to remain for a specific six-
month period after which extensions of stay for further specified periods were granted. In March
1987 modification of immigration policy applicable to foreign domestic helpers was announced
whereby those landing or applying for an extension of stay would be subject to a new condition lim-
iting their stay to a particular period or two weeks after termination of their contracts, whichever was
the shorter time. Thereafter when each applicant applied for an extension of stay an officer of the im-
migration department acting pursuant to section 11(2)(a) of the Immigration Ordinance stamped an
endorsement on her passport stating that permission to remain was extended until a stated date or two
weeks after termination of her contract, whichever was earlier. The applicants applied by notice of
motion to the High Court of Hong Kong for judicial review seeking, inter alia, a declaration that the
permission granted in so far as it included the condition limiting the stay to two weeks after termina-
tion of the employment contract if earlier than the specified date was ultra vires the powers given to
the officer of the immigration department under the Immigration Ordinance. The judge dismissed the
motion and the Court of Appeal upheld that decision.

On the applicants' appeal to the Judicial Committee:--

Held, dismissing the appeal, (1) that "limit of stay” in section 2(1) of the Immigration Ordinance
was not restricted to a stay of a specific duration but, even if the subsection was ambiguous, the con-
temporaneous Immigration Regulations made it plain that section 11{2)(a) of the Immigration Ordin-
ance empowered an immigration officer or immigration assistant, where permission was given to a
person to land or remain in Hong Kong, to impose a condition of stay limiting the period by refer-
ence not only to a specified date but also to a contingent *920 event or to the earlier of iwo events
which were both bound to occur (post, pp. 926F-G, H, 927D-E).
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(2) That, although imposition of the condition limiting the stay of foreign domestic helpers to two
weeks after termination of their contracts if earlier than the stated period otherwise permitted in-
creased their vulnerability and on rare occasions the actual date on which a contract of employment
terminated might be uncertain, the condition of stay was not so unreasonable as to be an abuse of
power and thus ultra vires; and that, therefore, the limit of stay imposed on giving the applicants per-
mission to remain was valid {post, pp. 929A, E-F, H-930A).

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223. CA.

considered.
Decision of the Court of Appeal of Hong Kong affirmed.
The following cases are referred to in the judgment of their Lordships:

Associated Provincial Picture Houses Ltd. v. Wednesb Corporation 119481 1 K.B. 223: [1947

2AINER. 680, C.A.

Council of Civil Service Unions v. Minister for the Civil Service [19851 A.C. 374:

W.L.R. 1174:71984]3 Al E.R. 935. H.L.(E.)

London Transport Executive v. Clarke [198]] I.C.R. 355, C.A.
Urban District Council [1964] 1

Mixnam's Properties Lid. v. Cherise .B. : L.R.
38: [1963] 2 All E.R. 787, C.A.; [1965] A.C. 735; f1964]1 2 W.I..R. 1210: [1964]1 2 All ER. 627,

HI.(E)
Neill v. Glacier Metal Co. Ltd. [1965] 1 Q.B. 16; [1964]12 W.L.R. 55: 196313 Al E.R. 477

Rigby v. Ferodo Ltd. [1988] I.C.R. 29, H.L..(E.)

APPEAL (No. 50 of 1987) with leave of the Court of Appeal of Hong Kong by the applicants,
Elvira Vergara and Gwenn Arcilla, from the judgment of the Court of Appeal of Hong Kong
(Roberts C.I., Silke V.-P. and Addison J.) given on 14 October 1987> dismissing an appeal by the
applicants from the judgment of Jones I. in the High Court of Hong Kong on 17 August 1987,
whereby he dismissed the applicant's notice of motion applying for judicial review.

The facts are stated in the judgment of their Lordships.
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Representation

Anthony Scrivener Q.C. and Johnny Mok (of the Hong Kong Bar) for the applicants.

Michael Thomas Q.C. (of the English and Hong Kong Bars) and Bernard Whaley, Senior -Crown
Counsel, Hong Kong, for the Attorney-General.

Cur. adv. vult.
LORD ACKNER
27 June, The judgment of their Lordships was delivered by LORD ACKNER.

*921 The applicants are two Philippine nationals who came to work in Hong Kong as domestic
workers, Foreign domestic helpers ( "F.D.H.") constitute a special category of full-time live-in con-
tract workers who are only admitted into Hong Kong for a limited period at a time, in order to work
for a nominated employer under an approved contract of employment. Since the early 1970s there
has been a greatly increased demand for F.D.H,, their numbers having risen from a few thousand to
the current figure of 38,000. Most of them are Philippine nationals, who have left the Philippines be-
cause of unemployment or low wages. Many of them are in great need of reasonable salaries, so that
they can support their family or relatives at home through regular remittances.

Each of the applicants had separately been given permission to reside in Hong Kong following
approved procedures which their Lordships will describe later. On 24 March 1987, when the applic-
ants were lawfully in Hong Kong, modification of the immigration policy was announced, which ap-
plied to all F.D.H. who thereafter sought permission to land or remain in Hong Kong. It was imple-
mented with effect from 21 April 1987,

Application for judicial review

On 10 July 1987, the first and second applicants, together with two other F.D.H., obtained leave
from Jones J. to apply to the High Court for judicial review. At the beginning of the substantive hear-
ing on 30 July 1987, leave was obtained to amend the relief sought which, in so far as it concerned
the applicants, was: _

"1. A declaration that the first applicant was under no legal obligation to leave Hong
Kong after 14 days from the termination of her employment with Mrs. Mirpuri and
that she can lawfully remain in Hong Kong thereafter until 16 September 1987 ...

"5. A declaration that the permission granted by an officer of the immigration depart-
ment to the [second applicant] to remain in Flong Kong until 26 December 1987, in so
far as it includes the condition 'or two weeks after termination of contract, whichever
is earlier,' is ultra vires the powers given to the said officer under the Immigration Or-
dinance, c, 115.

"6. A declaration that the [second applicant] was under no legal obligation to leave
Hong Kong after 14 days from the termination of her employment with Madam Ng
Man. Chi and that she can lawfully remain in Hong Kong thereafter until 26 Decem-
ber 1987."

This motion was dismissed by the judge, and his decision was upheld on appeal by the Court of
Appeal of Hong Kong (Roberts C.J., Silke V.-P. and Addison 1.) in judgments delivered on 14 Octo-
ber 1987. Leave to appeal to Her Majesty in Council was given by the Court of Appeal of Hong
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Kong on 19 November 1987.

The relevant statutory provisions

These are to be found in the Imrmgratlon Ordinance (c. 115) as amended and the Immigration
Regulations which are made thereunder. It is common ground that by virtue of section 7(1) the ap-
plicants were not lawfully able to land in Hong Kong w1th0ut the permission of an immigration of-
ficer or assistant.

Section 11 is the principal section dealing with the grant of perm:ssmn to land and the following

subsections are of relevance fo this appeal: ¥922
"(1) An immigration officer or immigration assistant may, on the examination
under section 4(1)(a) of a person who by virtue of section 7(1) may not land in
Hong Kong without the permission of an immigration officer or immigration
assistant, give such person permission to land in Hong Kong but an immigra-
tion officer only may refuse him such permission.
(1A) An immigration officer or immigration assistant may, on the examination
under section 4(1)(d) of a person who by virtue of section 7(2) may not remain
in Hong Kong without the permission of an immigration officer or immigra-
tion assistant, give such person permission to remain in Hong Kong but an im-
migration officer only may refuse him such permission.
(2) Where permission is given to a person to land or remain in Hong Kong, an
immigration officer or immigration assistant may impose --
(a) a limit of stay; and
(b) such other conditions of stay as an immigration officer or immigration as-
sistant thinks fit, being conditions of stay authorised by the Director, either
generally or in a particuiar case.
(3) Subject to subsection (9), the permission given to a person to land or re-
main in Hong Kong shall be deemed to be subject to the prescribed conditions
of stay in addition to any conditions of stay imposed under subsection (2) ....
(5A) An immigration officer may at any time by notice in writing to any per-
son other than a person who enjoys the right of abode in Hong Kong, or has
the right to land in Hong Kong by virtue of section 8(1) --

(a) cancel any condition of stay in force in respect of such person;

(b) vary any condition of stay (other than a limit of stay) in force in respect of
such person if the condition as varied could properly be imposed by an immig-
ration officer (other than the Director) under subsection (2)(b);

(c) vary any limit of stay in force in respect of such person by enlarging the
period during which such person may remain in Hong Kong.

(6) The Governor may at any time vary any limit of stay in force in respect of
any person by curtailing the period during which such person may remain in
Hong Kong, and the Director shall in writing notify such person of any such
variation.

(7) The Governor may by order applying to all persons or to any class or de-
scription of persons, other than persons who enjoy the right of abode in Hong
Kong, or have the right to land in Hong Kong by virtue of section 8(1) -

(a) cancel or vary any condition of stay in force in respect of such persons;

(b) impose any condition of stay (other than a limit of stay) in respect of such

© 2006 Thomson/West. No Claim to Orig. U.S. Govt, Works.



Westﬁw

[1988}1WLR 919 Page 5
1988 WL 624537 (Privy Council), [1988] 1 W.L.R. 919, [1989] ! HKLR 233, (1988) 85(31)
L.5.G. 35, (1988) 132 S.J. 1118, [1988] HKLY 13, [1988] HKLY 532, [1989] HKLY 27, {1989]
HKLY 597
(Cite as: [1988] 1 W.L.R. 919)

PErsons ...

(9) The Director of Immigration may exempt any person or any class or de-

scription of persons from comphanca with all or any of the prescribed condi-

tions of stay.

{10) Any permission given to a person to land or remain in Hong Kong shall,

if in force on the day that person departs from Hong Kong, expire immediately

after his departure.”

Reference should also be made to two other sections of the Ordinance. Section 51 empowers the .
Governor to give directions to any public officer with respect to the exercise or performance by him
of his functions, powers or duties under the Ordinance. It was under this section that the Governor
acted when instructing the Director of Immigration to give effect to the new policy decided upon in
March 1987 by the Governor in Council. Section 52 empowers the Director of Immigration, in his
turn, to give directions to immigration officers and *923 immigration assistants with respect to the
exercise or performance by them of any of their powers, functions or duties under the Ordinance.

The policy of the immigration department at the time that the applicants were granted permission to
enter

Before a F.D.H. can land in Hong Kong she must have entered into a contract of employment
with her prospective employer. The contract and other relevant documents, which include a medical
certificate and testimonials, are required to be submitted to the Immigration Department through the
overseas British visa post in the couniry of the helper's domicile. If the documents are in order, the
Immigration Department will authorise the overseas visa post to issue to the helper an employment
visa which reads:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Until 21 April 1987, F.D.H. were normally admitted for the purpose of performing the approved
coniract of employment for an initial period of six months. Thereafter, extensions of siay were nor-
mally granted for further periods of six months provided that the contract of employment was still
continuing, The endorsements on the passport would read:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

After a F.D.H. had ceased employment she was permitted to stay in Hong Kong until the end of
the current six-month period of stay. The Immigration Department did not consider that, by virtue of
the termination of the contract of employment, it was necessary to apply to the Governor for curtail-
ment of stay under section 11(6) of the Ordinance. Unless there had been a breach of condition of
stay, it was not the policy to seek a removal order under section 19. Applications to change an em-
plaoyer were normally approved where the contract was *924 terminated during the second year of
employment provided that all other conditions of stay had been satisfied. However, they would not
normally be approved where the termination occurred during the first year of employment, although
approval had been given in exceptional cases.

The new policy

Although in theory the policy outlined above should have given rise to no problems, in practice it
proved defective and was publicly criticised. Some F.D.H. were deliberately breaking their contracts
early in the six-month period in order to work in other part-time or full-time jobs until the period of
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stay had expired, or in order to find another employer. This gave rise to complaints by the employer
who had made all the arrangements ta bring the F.D.H. to Hong Kong and had paid the travel ex-
penses. It also gave rise to complaints by local people who wished to secure employment as part-
time domestic helpers and who found themselves in competition with F.D.H. who had only been ad-
mitted to work full-time. Moreover it resulted in some cases in the employment of F.D.H. in jobs for
which, under general policy, foreign nationals were not admitted, for example, bars and clubs.

Accordingly, on 24 March 1987, the Acting Governor, on the advice of the Executive Council,
ordered that in future all F.D.H. landing in Hong Kong, or subsequently applying for extension of
stay in Hong Kong, should ordinarily be subject to a new condition of stay to the effect that they
would be allowed to remain in Hong Kong for the remainder of their current six-month limit of stay
or for two weeks after the termination of their contract, whichever is the shorter period. The Director
of Immigration was however at liberty to make provision to suit the particular circumstances of a
particular case. Furthermore, a change of employer would not normally be allowed, either in the first
or second year of the contract, save in exceptional circumstances.

Thereafter, whenever F.D.H. landed in Hong Kong in order to take up an approved contract of
employment, a stamped endorsement was placed in their passport at the port of entry by an immigra-
tion officer or assistant in these terms:

"EMPLOYMENT -- Permitted to remain untit ...

or two weeks after termination of contract, whichever is earlier. For
employment with Mr./Mis. ....

D.H. Contract No ....

CHANGE OF EMPLOYER IS NOT PERMITTED."

Whenever F.D.H. applied for and were granted extensions of stay during the subsistence of an
approved contract of employment, a stamped endorsement was placed in their passport by an immig-
ration officer or assistant at the offices of the Immigration Department in these terms:

"EMPLOYMENT" -- Permission to remain extended until ...
... or two weeks after termination of

contract, whichever is earlier.

For employment with Mr./Mrs. ...

D.H. Contract No ..,

CHANGE OF EMPLOYER IS NOT PERMITTED."

*925 In each case, the first blank was ordinarily filled by inserting a date six months after the ex-
piration of the previous six-month period, The name of the employer and the contract number were
also written in.

Immigration officers, in applying the new policy, did pay regard to the need to adapt it to meet
exceptional or extenuating circumstances and F.D.H. have been granted extensions of stay beyond
the two-week period following the termination of their employment. There have been cases where
they have been permitted to change their employers without leaving Hong Kong, as indeed occurred
in this case.

The circumstances of the applicants

1. The first applicant. She had first landed in Hong Kong on 16 March 1986. Subsequently her
stay in Hong Kong had been extended. At the date when leave was given to bring proceedings for ju-
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dicial review (10 July 1987), she was in Hong Kong with permission to remain in Hong Kong until
16 September 1687 for the purpose of employment with Mrs. Bina Mirpuri. This permission to re-
main for six months was granted on 12 March 1987 under the former policy and explred the day be-
fore the Court of Apeal began to hear the appeal.

She stated on oath that for some months previously she had in fact been working for the mother
of her ostensible employer, that as a result of injury she had been advised by a doctor not to work,
that this led to disputes with her employers, that she had- complamed to the labour department, and
that on 29 June 1987 she had been forced to leave the premises where she was employed. She main-
tained that the contract had not been validly terminated and that she was owed wages. The Depart-
ment of Immigration was unaware of these matters until after proceedings had been instituted.

Since these proceedings were instituted she has been. permitted to remain in Hong Kong, to
change her approved employment and to remain until 15 August 1988 or two weeks after termination
of her contract, whichever is earlier.

2. The second applicant. She had first landed in Hong Kong on 16 August 1985, Subsequently
her stay in Hong Kong had been twice extended. Following notification of termination of her em-
ployment she had been permitted to remain as a visitor for two months. She then left Hong Kong
with a re-entry visa for employment purposes, and returned on 26 April 1987 to resume employment
with Madam Ng Man, Chi, On landing she was given permission to stay for only two months be-
cause her passport was then due to expire. After she had produced a new passport, her stay in Hong
Kong was further extended on 3 June 1987. At the date when leave was given to bring proceedings
for judicial review, she was in Hong Kong with permission to remain until 26 December 1987 or two
weeks after termination of her contract of employment with Madam Ng Man Chi, whichever was the
earlier. This was granted on 3 June 1987 under the modified policy.

She stated on oath that on 15 June she was forced to leave her place of employment by her em-
ployer who claimed that she (Miss Arcilla) had been absent from work without permission and that
the contract was terminated. Later, on 21 July 1987, after the commencement of these proceedings,
she attended at the offices of the Department of Immigration seeking permission to change her em-
ployer. Subsequently she was permitted to remain in Hong Kong and to change her authorised *926
employment and thereafter to remain until 2 May 1988 or two weeks aﬁer termination of her con-
tract, whichever was earlier.

Relief now claimed

It is common ground that the new policy, which after due publicity came into effect on 21 April
1987, has thereafter operated to the exclusion of the original policy. Having regard to this fact, and
the change in the applicants’ circumstances since these proceedings were launched, the first and sixth
of the declarations sought from Jones J. are now wholly academic. Accordingly it was common
ground that their Lordships should only be concerned with the application for the fifth declaration,
with the necessary alteration of the tense, having regard to the passage of time. The live issue which
falls to be determined remains, namely whether the imposition of the condition now stamped ( "the
chop") on the passport on the grant or the extension of the permission "or two weeks after termina-
tion of contract, whichever is earlier" is ultra vires the powers given to the officer under section
11(2) of the Ordmance

The applicants based their contention that the condition is ultra vires on two grounds. These are
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(1) that on the true construction of the Ordinance, the officer has no power to impose such a condi-
tion. This submission was rejected by the Court of Appeal. (2) That the condition was Wednesbury

unreasonable: Associated Provincial Picture Houses 1.td. v. Wednesbury Corporation [1948] 1 K.B.
223. This point was not taken either before Jones J. or the Court of Appeal.

1. Section 11(2) -- its true construction

Under this section, where permission is given to a person to land or remain in Hong Kong, an im-
migration officer or immigration assistant may impose a "limit of stay." The words "limit of stay" are
defined in section 2(1) of the Ordinance as meaning "a condition of stay limiting the period during
which a person may remain in Hong Kong." The applicants' contention is that this condition can only
limit the period during which a person may remain in Hong Kong by specifying a specific date. In
their Lordships' view this is too narrow an interpretation of the definition. A permitted period may
not only be limited by reference to a stated date, but by reference to a contingent event or by refer-
ence to the earlier in time of two events, each of which is certain to happen. Such conditions "limit
the period during which a person may remain" and there is nothing in the Ordinance which would
suggest that such conditions are excluded from the definition. On the contrary having regard to the
subject matter of the legislation, namely the control of immigration, it is to be expected that the
power to impose conditions limiting the stay would be flexible rather than rigid, as the applicants' in-
terpretation would suggest.

However, if the correct view is that the definition is ambiguous, then their Lordships are entitled,
in ascertaining its true meaning, to have regard to the Immigration Regulations which came into
force on 1 April 1972, contemporaneously with the Ordinance.

. In expressing their readiness to use these regulations, if necessary, as an aid to construction of the
Ordinance their Lordships are pleased to follow the decision of the House of Lords in Hanlon v. The
Law Society [1981] A.C. 124, In his speech, which was concurred in by all the other ¥927 members
of the Appellate Committee, Lord Lowry said, at pp. 193-194:

"A study of the cases and of the leading textbooks ... appears to me to warrant the for-
mulation of the following propositions: (1) Subordinate legislation may be used in or-
der to construe the parent Act, but only where power is given to amend the Act by
regulations or where the meaning of the Act is ambiguous ... (3) Regulations which
are consistent with a certain interpretation of the Act tend to confirm that interpreta-
tion. (4) Where the Act provides a framework built on by contemporaneously pre-
pared regulations, the latter may be a reliable guide to the meaning of the former."

The power to make regulations is given to the Governor in Council inter alia for the purpose of
"providing for any matter or thing which is to be or may be prescribed under this Ordinance:" see
section 59(a) of the Immigration Ordinance. It will be recalled that section 11(3) prowdes that, sub-
ject to any exemptlons that the Director of Immigration may grant, permission given to a person to
land or remain in Hong Kong shall be deemed to be subject to the prescribed conditions of stay, in
addition to any conditions of stay imposed under section 11(2). Regulation 2 of the Immigration
Regulations provides for these mandatory conditions of stay. Thus regulation 2(4) makes specific
provision, where permission is given to a person to land in Hong Hong for employment. Such per-
mission "shall be subject to the condition of stay that he shall only take such employment or establish
or join in such business as may be approved by the Director." Significantly regulations 2(2) and 2(5),
in prescribing conditions of stay, limit the period of stay by reference respectively to a contingent
event or two alternative periods.
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Regulation 2(2) provides:
"Permission given to a person to land in Hong Kong in tramsit shail be subject to the
condition of stay that he shall not remain in Hong Kong after the departure of the ship
on which he arrived in Hong Kong,"

Regulation 2(5) provides:
"Permission given to a person to land in Hong Kong as a contract seaman shall be
subject to the condition of stay that he shall not remain in Hong Kong after the depar-
ture of a specified ship or later than 14 days after the date of landing, whichever is
earlier.”

It is not suggested on behalf of the applicants that these regulations are ultra vires and yet "condi-
tion of stay" is not used in the restricted sense for which they contend.

2. "Wednesbury unreasonableness”

To succeed under this heading, the applicants must establish that the decision to impose the new
condition was
"so outrageous in its defiance of logic or of accepted moral standards that no sensible
person who had applied his mind o the question to be decided could have arrived at

it:" per Lord Diplock in Council of Civil Service Unions v. Minister for the Civil Ser-
vice [1985] A.C. 374, 410.

If the decision was so irrational or so perverse, it is surprising that this point was not taken either
at first instance or in the Court of Appeal in ¥928 Hong Kong. The basis of the aitack is not that the
abuse by F.D.H. of their permission to land or remain in Hong Kong, as described earlier, did not
take place or did not necessitate greater regulation or control of the F.D.H. The Attorney-General's
evidence of the urgent need for more effective restrictions was not challenged. Mr. Scrivener, on be-
half of the applicants, based his submission essentially on two separate contentions which can con-
veniently be considered under the following headings.

Additional vulnerability

Mr. Scrivener contended that the new "chop" imposed a wholly unreasonable increase in the vul-
nerability of the F.D.H. In order to assess the strength of this submission it is important to contrast
the vulnerability of these women under the new style approval with the old style approval. The gist
of the judgments at first instance, and in the Court of Appeal, is that the first applicant had permis-
sion to remain in Hong Kong and that such permission was subject to an implied limit of stay,
namely the period during which her contract of employment subsisted. Jones J. also held that the im-
plied condition governed the original permission to enter. The suggestion that such a limit existed
was conirary to the submission of the Attorney-General made before Jones J. Although counsel for
the Attorney-General in the Court of Appeal adopted the judgment of Jones J., Mr. Michael Thomas,
appearing before their Lordships, did not seek to argue for such an implication. He submitted that the
express words of the chop "Employment -- Permission to remain until (six-month period)" did not
suggest any such implication — quite the contrary. Moreover no such limit was mentioned in the ap-
plication form or the explanatory notes issued to the F.D.H. in the Philippines, and no such limit was
ever enforced. In their Lordships' judgment, under the old style permission, if the F.D.H.'s employ-
ment ceased prior to the expiration of the stated limit of stay, the F.D.H. was entitled to remain in
Hong Kong for the balance of the period. However by virtue of regulation 2(4) she was not entitled
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to take any new employment unless and until it was approved by the Director. Since these women
were encouraged to (see clause 5(d) of their contract of employment) and did remit part of their
salary to their family or dependents in the Philippines, it was most unlikely, if their employment was
terminated during the period of their stay, that they would financially be in a position to remain un-
employed for the balance of the permitted stay. Accordingly, particularly as the date of the expiration
of the six-month period approached, these women were in a vulnerable situation vis-a-vis a ruthless
employer. Moreover, if the contract terminated after the initial six-month period had expired and her
limit of stay had been enlarged for a second or subsequerit period of six months, although the F.D.H.
would be permitted to find a new employer, she would have to obtain a "release letter" from her
former employer, confirming that he/she did not object to her change of employment. Indeed in the
applicants' written case it was conceded that even under the old policy the F.D.H. were vulnerable to
abuses on the part of their employers:

"F.D.H.s in their isolation are always at risk of physical and even sexual abuses, and

may be afraid to complain to the authorities because they cannot afford to lose their

jobs or prejudice their prospect of future employment in Hong Kong."

%929 It is certainly true that the F.D.JH.'s vulnerability, vis-a-vis her employer, was increased by
the change of policy, because although the termination of her employment did not ipso facto render
her continued residence in Hong Kong illegal, it provided her with a very limited period in which
gither to return to the Philippines or to explain her problems to the immigration authorities with a
view to their approving her obtaining other employment. It has not been suggested that the period of
14 days in which to leave the Philippines was too short, or that the women were unaware of their en-
titlement to seek help from the immigration authorities, or that there was a lack of understanding or
ability to assist by the immigration authorities, when they were thus contacted. Indeed the situation
of these two applicants, as described above, establishes the sympathetic treatment which they in fact
received. Their Lordships' attention was drawn by Mr. Scrivener to an undated letter written by the
second applicant and received by the Director of Immigration on 17 June 1987, two days afier she al-
leged she had been summarily dismissed by her employer. In the final paragraph of this letter she
maintains a claim for one month's salary in lieu of notice, cost of her passage home and the travelling
allowance as stipulated in her contract and seeks the assistance of the Director. This letter was in fact
exhibited to the affirmation of Peggy Dee, acting principal immigration officer. She stated that the
second applicant's employer had not by then notified the Immigration Department of the termination
of the contract and that, before an officer of the Immigration Department had had the opportunity to
investigate the case in order to discover the second applicant's intentions and circumstances in which
the contract had been terminated, she had in fact made her application for judicial review. Miss Dee
further stated that upon receipt of that letter the department was ready and willing to consider the cir-
cumstances of the second applicant's case, and indeed has since done so with the result described
above.

Bearing in mind the clear and undisputed need to deal with the abuses by the F.D.H. described
above, their Lordships are quite unable to accept that the new policy, because it involved this in-
crease in the women's vulnerability, can be categorised as so outrageous in its defiance of logic or of
accepted moral standards that no sensible person who had applied his mind to the problem would
have made such a decision.

Uncertainty

The two-week period during which the F.D.H. must either pack up and leave Hong Kong, or al-
ternatively enlist the assistance of the immigration authorities, as the two applicant's successfully did,
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begins to run "after the termination of the contract." Mr. Scrivener submitted that it might on occa-
sions be very difficult to establish when the contract terminated and therefore the girl would not
kmow when she was at peril of committing a criminal offence: see section 41 which provides that any
person who contravenes a condition of stay in force in respect of him shall be guilty of an offence
and shall be liable on conviction to a fine of $5,000 and to imprisonment for two years. Their Lord-
ships consider that there is an air of unreality about this contention. These contracts of employment,
generally speaking, terminate by effluxion of time, as a result of a notice of termination being given,
by mutual agreement or by the woman walking out of her employment or being shown the door. Of
course, the principles of the law of contract concerning discharge by *930 breach may permit of nice
questions which have yet to be finally resolved as to the effect of unaccepted acts of wrongful repu-
diation involving the relationship of master and servant. While making due allowance for the exist-
ence of such cases, in practice they will arise extremely rarely. The uncertainty which they are cap-
able of creating cannot have the effect of rendering the new policy so unreasonable as to amount to
an abuse of power and therefore ulira vires. From a practical point of view the immigration authorit-
ies can reasonably be expected to deal sympathetically with such cases. Moreover the F.D.H., who
finds herself in this rarefied realm of uncertainty, can take comfort from the knowledge that the bur-
den will lie upon the prosecution, if the authorities are minded to prosecute, to establish beyond a
reasonable doubt that she has remained for longer than two weeks in Kong Kong after "the termina-
tion of the contract.”

For the reasons stated above their Lordships will humbly advise Her Majesty that this appeal
should be dismissed.

Representation

Solicitors: Philip Conway Thomas & Co.; Macfarlanes.

S.8.

(c) lncorporzited Council of Law Reporting For England & Wales
END OF DOCUMENT
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