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Nouvion v. Freeman [1889] 15 App.
Cas. 1 Lord Herschell
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15.

Lord

Herschel



(1) Chiyu Banking Corporation Ltd. v Chan Tin Kwun [1966] 1
HKLR 395;

(2) Tan Tay Cuan v Ng Chi Hung, unrep. HCA 5477/2000
(5/2/2001);

(3) CACV 354/2001
(18/12/2001);

(4) HCA 9585/1999
(8/4/2003);

(5) CACV 1046/2001
(12/7/2002)
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28.

default judgment
Nintendo of America Inc. v. Bung Enterprises Limited

[2000] 2 HKC 629
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34.
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35.
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Chiyu
Banking Corporation Ltd v Chan Tin Kwan [1996] 2 HKLR 395

36.
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39.

40.

41.

2004
14

21
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42. 14

” Bank of India v Murjani and Others [1990]
1 HKLR 586, Re Safe Rich Industries Ltd. [1994] HKLY 183, Ng
Shou Chun v Hung Chun San [1994] 1 HKC 155

43.

(a) 2004 5 25

‘ ) 2002 4 12

(0 (@ (b)

(d)

(e)



44, 1 43(a)
18 20 21 /[ 24
2003 1 14 2004 1 2 2004 2 26
2004 3 15

45, 2 43(b)

46. 3

43(c)

47. “ ” Dicey
and Morris: The Conflict of Laws 13 Ever Chance

Development Ltd. v. Ching Kai Chiu trading as Wing Hung
Hardwares & Machinery Co. and Others HCA 8/1997



48. 4 43(d)

49.

5 43(e)

50.

51. “ ”
Chiyu Banking Corporation Ltd. v. Chan Tin Kwun [1996] 2
HKLR 395 Chiyu Banking Corporation

Chiyu Banking

Corporation

“Under the legal system in PRC, another state organ, the
Procuratorate exercise a supervisory function over civil
adjudication by the courts: Article 14 of the Civil
Procedure Law of 1991 (“the Civil Procedure Law”).
Under Article 185, the Procuratorate may lodge a protest

b



- 25 -

to the court in respect of a judicial decision. The
circumstance in which the protest may be lodged are set
out in art. 185, namely,

(i) the main evidence to substantiate the original
judgment or ruling was insufficient;

(it) the law which was applied in the original judgment
or ruling was incorrect;

(iii) the People’s Court was in violation of the statutory
procedure which have affected the correctness of
the judgment or ruling;

(iv) the judicial members in trying the case committed

embezzlement, accepted bribes, practised
favouritism or [made] a judgment that perverted the
law.

It is for the Supreme People’s Procuratorate to lodge the
protest but under Article 185, the Fujian People’'s
Procuratorate is entitled to refer the matter to the
Supreme People’s Procuratorate for it to lodge a protest.

Under art. 187, the court, upon receipt of the protest, is
required to conduct aretrial of the action.”

( 397 A D)

Nouvion v.
Freeman 10 12 Chiyu Banking
Corporation
52. 8 59 59(2)

CACV 1046/2001 17 27
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53. Chiyu Banking Corporation

Phipson on Evidence 2005

16 1-42 33-57 33-58 4
33A(5)
54, “ ”
51
55, “ ”

Hong Kong Civil Procedure 2004 59/1/48 ( 828 ) (“ ...
[where the] Court of Appeal is satisfied that the conclusion
reached ... is plainly wrong, it should intervene ...”) 59/3/1 (* ...
whether the misdirection, misconception of evidence or other
alleged defect in the trial has taken place, so that a new trial
should be ordered ... ") 59/11/3 (“Misdirection, where substantial
wrong or miscarriage has been thereby occasioned”) 59/11/8
(“I'mproperly admitting or rejecting evidence, where some
substantial wrong or miscarriage has been thereby occasioned”)
59/11/15 (“Discovery of fresh evidence”) 59/11/18 (“A slip or
mistake in the proceedings”) 59/11/23 (“Some substantial

wrong or miscarriage”)



56.

59/11/2

S57.

58.

59.

60.

59 11

Hong Kong Civil Procedure 2004, 59/1/47

59/11/21

Hong Kong Civil Procedure 2004

14.2 14.3

Chiyu Baking Corporation
8 59

20/11/1 20/11/6 20/11/7 20/11/8  59/1/53

177 185



61. 177 185
54 59
62.
(a) (1)
(2) (3)
(b)
177
185
63. 62(a)
62(b)

Chiyu Banking Corporation
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65.

3 5
Civil Procedure 2004,

66.

(1) 2001 8

(2) 2001 9

59
3/5/1

14

30

29

51 59
58 59

182

15 Hong Kong
3/5/3 59/15/1

[



(3) 2001 11

(4) 2002 7

67.
65

68.
2002 9

31

11

- 30

66

2002

12
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69. “ "
3 9
66 2
66
2
(a) 64 67
(b)
70. Nouvion
Biard Laboratoires SA v. Rosumi Ltd. HCMP 252/1997
Nouvion
Biard Laboratoires
(New Code of Civil
Procedure) 484 488 (interim decision)

319

319 3(2)(a)  6(1)(a)(i)

Nouvion
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“5. Final and conclusive. The Defendant contends that
the order of the Commercial Court was not final and
conclusive because of the nature of the order which was
made and the nature of the proceedings in which it was
made. ...

6. | cannot accept this argument...

9. [The Defendant] relied on the decision of the House
of Lords in Nouvion v. Freeman (1889) 15 App. Cas.
1....

10. However, the House of Lords conclusion on the
facts of that case do not assist me in determining
whether the ordonnance de refere in the present case
was final and conclusive. In both the remate and
“plenary” proceedings, the issue was whether one of the
parties was indebted to the other. The remate
proceedings did not conclusively resolve that issue. It
resolved only some of the questions which bore on that
issue. In the present case, the issue in the proceedings
in the Commercial Court was wholly unrelated to the
underlying dispute between the parties. The issue was
whether, irrespective of the merits of the underlying
dispute, French law permitted the Defendant to
countermand the cheques. The conclusion of the
Commercial Court that the Defendant was not permitted
under French law to countermand the cheques was final
and conclusive because it did not depend on the merits
of the underlying dispute between the parties...”

Nintendo of America Inc. v. Bung Enterprise

Ltd. HCA 1189/2000 :

(default judgment) Nouvion

Nintendo of America -

Q
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“8. The defendant relied on the observation of Lord
Watson in Nouvion v Freeman (1889) 15 App. Cas. 1 at
page 13 that the Court would refuse to recognise a
judgment because it is not final and conclusive on the
ground that ‘it might be at any time recalled or modified
by the Court of Session on just cause shown’.
However | am of the view that the observation must be
looked at in the context of the judgment which Lord
Watson had to consider. In Nouvion’s case, the Court
would have to consider a judgment of the Spanish
Court which was known as a ‘remate’ judgment which
was a judgment after consideration of limited issues
and which was liable to be reconsidered in ‘plenary’
proceedings where the whole merits of the matters
might be gone into. Likewise the order of the Court of
Session spoken of by Lord Watson as one which the
Court would not recognise was one which the Court had
retained the power to alter.

9. The defendant also relied on the observation of Lord
Diplock in The Sennar (No. 2) where he said (at 494A):

‘It is often said that the final judgment of the
foreign court must be “on the merits”. The moral
overtones which this expression tends to conjure
up may make it misleading. What it means in the
context of judgments delivered by courts of justice
is that the court has held that it has jurisdiction to
adjudicate upon an issue raised in the cause of
action to which the particular set of facts give rise,
and that its judgment on that cause of action is
one that cannot be varied, re-opened or set aside
by the court that delivered it or any other court of
co-ordinate jurisdiction although it may be subject
to appeal to a court of higher jurisdiction.’

10. However it is well established that for the purpose
of enforcement by an action in Hong Kong, a foreign
judgment may be final and conclusive even though it is
[a] default judgment liable to be set aside in the very
Court which rendered it (see Dicey & Morris The
Conflict of Laws 13" edition paragraph 14-021). |In
Vanquelin v Bouard (1863) 15 C B (N S) 341, Erle C J
held that it was no defence to an action based on a
judgment given by a Court in France that the judgment
was a judgment by default for wanting of an appearance



12.

- 34 -

by the defendant in the Court and by the law of France,
the judgment would become void as of course on an
appearance being entered. In so holding, the Chief
Justice said (at page 367-368):

‘I apprehend that every judgment of a foreign
court of competent jurisdiction is valid and may
be the foundation of an action in our courts,
though subject to the contingency, that, by
adopting a certain course, the party against whom
the judgment is obtained might cause it to be
vacated or set aside. But until that course has
been pursued, the judgment remains in full force
and capable of being sued upon.’

Thus the fact that the judgment is a judgment by default
whereby the Court may have the power to set it aside is
no ground for saying that the judgment is not final and
conclusive for this purpose. The defendant cannot
improve its position by refusing to comply with the
procedural requirement of the foreign Court or refusing
to defend an action properly brought against him in a
foreign Court.

11. In my view the apparent conflict between the
observation of Lord Diplock quoted above and the
observation of Erle C J could be reconciled. In my
view when Lord Diplock said ‘its judgment on that
cause of action is one that cannot be varied, re-opened
or set aside by the Court that delivered it or any other
Court of co-ordinate jurisdiction’ he was referring to
cases where the Court delivering the judgment had
intended that the effect of its judgment was merely
provisional such as in cases when the Court had
reserved the jurisdiction to vary or set aside the
judgment.”

(default judgment)

Dicey & Morrison [The
Conflict of Law], 13" edn., Vol. I, para. 14.021 (p.477;
Barclays Bank Ltd .v. Piacun [1984] 2 Qd. R. 476,
pp.477 (line 29) — 478 (line 6).)”
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73. Nouvion “remate "
“plenary "
74. Nouvion
75.
56 58
76.
14 31

Richdale HCA 380/2002

Eugene Jae-hoon Oh v. Kate Gaskell

23 27
CACV 162/2003 (2005

10

“remate”

63
7



17.

78.
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20
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13(c) and (d), 18, 20,

53

29,30 31

2005
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