g3 4
Legislative Council

1775 % CB(2)467/05-06(02) 58 7 {4

f&  BE : CB2/PL/AJLS

2005F 11828 AIEREZREBEETER
VEENERRBHEREHNGN
BREBNEMASEZREENRHE

B &Y

AR EEREEFER » Ml k& 3 88 E 88 B A B
B 0 PP 2 s R R A A R RE P O B AT A

8
2 5 1 20024 4 1 24 H [ T i @ 4R 7 { 20024 i (4 7 M

OVERIMROIES ) - ILEERIL TEEZBEG ML - 12/
PIERERET RXZEGH s ZEHNGRIIEEZERK BT -
RZEER - F BUF ST 2B BT 2 E (R E RS BT A
RIRITEEPIESC  JER R HEMFERZESTE - EXZZEERER - BE
HABMANBERERENESG NS EBAFEMNAEIAEOUE
H o DUHE OR — B 2P 6 S DA FF e

3. f£2002FE10H4A0 A B L Eg g b B 260N - BRAT
WERHBREREBMMNEEZEEECNEREBURN —H 0 » HILAHEF
BEREREGZEG(CEBZEG)REZZEH  TRIGE - FH X
B {E20025 10 H 28 H A & 5k LA B R IZ TAE/Ni - & 58 A B AU T i
T -EEFZEGHRZEFFHE -

B 1E B9 &Y 5
4 H R AETE A 20024 £ 0 (FEH G SO (B RN RIS = ) /Y

ﬁZOOlelZ)% F2002FE3A WM RAXR G L > BB TRE A kg
Sl AR A RE MBI R TREBEBRZET - &0 & 8 ¥ kR EUF A
KON Wk ON B B2 A2 e 0 R L e B Y BRI SRR B -



5. BeAh - 2R = %‘%ﬁ?‘u]‘ fil o BT B B N B E )
EOIRXH FEERE RN  ZSFEERZEGF s RE Y
A B B3 BURF L \ﬁkﬁﬁﬁ@ﬁﬁlﬁﬁ%ﬁ ] - MR85 » BUFIE
B L 7 B — x*ﬁﬂ(ﬁ@JfﬁEﬁﬁ%ﬁa AN & 15 R o0 T 2 2H A2 A
- ZEFEEEZEGE —

(@) (1992 kmREH(ERNEIIER ) ZEG
(b) (EBEAHGIEZE) ZET ;

() (BEEZEFEHRIER) ZET 5 K
(d) (2001FBFEEH(ENEIERE ) ZEF -

6. BT Z2HEMEA DEBEZELZEIN R BRHFEESHE
it 16 KU E B By EFE

THENNEREEETRE

B —— WEEHHEE

7. RiF—HEBEMET EHNZEMERARR » BRIFZE
MBSO EE A HEAHR » SRIFATIEZER T HE A LA S E
o EHRILERE » BZEABELTENKRT - AR e OHE

B RE -

8. B Y i 1 {6k S S A v RE U AT B (A v R B ) O RO R R
Lo (BHRGEANGE ) GRLE)Fe6()ROFRT T HEME —

“BRIEGRBIAASCRTE » SRR DR S B BUR "B E"HAZA R
7 RIAE ] {5 B (0 G R B2 AE L1997 THLIH Z /T » & HElZ &
#ll EHE — YR M AR B R R REA] - BB IR
HRIHRT] - "

RBEEZ RO - “BIZE "0 E 5= A6 & R & BT o 3% B 0 I R 855 245 5T
e T&ﬁﬂ*ﬁ{qﬂ%“ﬂé?73EI’\JTEF'@(E)?%EHF%lﬂ%ﬁﬁ%%%lﬁ’ﬂ‘l‘%%ﬂ
) - AR S E R | BUF IR -

9. fErE AR T e/l G BB B R & am - 8 Bl A 5 R BE
& Ak il GE 1Y R O HE BN R B A E - AN (S o b AT (e 3 R
DR EAERERN S AR E L EHEMAEE =AM - %%BAﬁm/\%EI
REVENEPIHEMEHMECWNE  FERFARER  FERE L EgE
PR 2 W AR E R BUF RS g R FEAEENH EAER -



g Hb 3 1 B 0%

10. TAE/NRE R & W52 T H1 & A B R BN B R R
HERAEEENR

(a) L AREEE
BB K

JAS T B B T N =R

(b) JEHEEEFEREE & B EBAE A -

ST BOR A P 58 [ 2k B A 3y £5 5 il

11. TAE/NEEE - HOBA & SITIRE BUT B B E R Z Ok A
R EJm— k2 % IR H 19804 U H fit 1y e S R H R B - £ &
HE - AGEMRE R R HERLE - BUF A AR ECE B Y X
RERBEAGFEN - HEEREHTE S RNRENYE TS E
B ER B R RZENEHEFRELE s MIELARABTRAE
A2 FRERD

12. TAE/NREER & - 19994 £ 200343 H M » AW K& SOBR R
P A B A R SR R B (E 22 Sk 5 15658 © B2 20038 » EH Bl
A A T O S RHDE SOR RRPI R AN B RIS AT 8 -

13, BB SRR S B R AE B A B L O 1 R
S HL M5 R o DRI+ O B 4 O A B

THE/NEREE

14. TENEER BB EE R RS » fEHN20045F6H28H 1Y
gHELERE -

15. TE/NHEDS  REWNEHILYE  BEILEREHEARZS
BIRE SRt - TEDHITARDS  AASEEENETNS - ESE
RE AR EENME BE EBHRREH - MEANEFERFAER - &
B BR AL T — (B B MO o ELAEE S RN AEGIRS - ETHIE 5 A
MENARESME EHEEREME  ERFEEVEME HEEGE
FEE BB SCEIE R A E R BN & ik -

16. TAE/NAH & - HEdl e ( 200245 5 818 Ofl = & (1)
ZL)(EBEAMEES)) SERATEE HHE(EEBUTFEHI)EK
FHSETTRr A R w2 5 FIR A EBERER2003FEME RBIRE (F
F R 2 )R B Y R TE AR R AT IR Y EOR o FE R R = AR WE A (9
AR B AT e T H BB ) WO B B AR (199248 I 3 & B
% 2ik< ) Fral (IRAT » A5 Ji K -



17.
ERERE
(a)
(b)
18.

EREARRRNEEEEEET  LIE/DMHEERZE KRBT

BRI B T (TS o R TR RS - A
Wi+ 3 PR B RS R - WERRE R 5 R

8 ke 7 B AE BE R B G & e RE 5 A AT B9 AUk -
A ot 2 2 B B BRT 8 CAE /N AT -

BRERHABKRNRERABABRMNEZREENILE

19.

(a)

(b)

(c)

(d)

B & R 18] e A /N fH A i R I R

7 Vs R TR0 A S B RE % 0 A8 T BA W St 3T B B BB B P
Al 7 TS T o R BT IR B HR O TR B G AT R A E U
W — & ik We 5] A2 ORI R 8T T R HE FE R - a0 R
FE P EEBEBEANSD ; B I8 W K — {8 BUF R85 i 1
S—BUF IR R ECRR E o BhAh - 35 BURF R E
BXEEHEERELT AR UTREHBRFAEES - Jn]
AIRRETR - HEFHMZSTHWEENE AT » mBUT
EHA S

BT ESME —ET 288 Wt e - ENEAFERXH
ThEWREE WA HE - Kt 08T 28 AT 6= F
HIRALE - R BNERGREBEEFHFZEGHER » &
R 5 BH IR R B (2 R T B A (AT — D B IR AT Y A R

R PR B S R R A A Ok - BT O R R E BE R
SR PEEURH R AT - 5B H (E R R ROE
9 B A - B BE 1 L A SR A B B R R A B
F 44 3 (5 36 B 38 0 B 70 S o o 6 B S D - 8 L M 4
BERHEREL R

ERFERE (B AMEES ) el R & AN EE - BOFE
il A EE R IR 2 R A GEEMUE R - (BEAMEES )
R 200242 10 H ¢t #f 7 8 5 st il € - HE 8 R g~ R E
Ko HE (L1991 EY LS ) K ( 19924 % 3¢ f FE AN &
EEL) PHEZERBENIET o ARSI BEAE N KHES 5 E
R R E AR A PR E (B 0k o B2 20046 H ¥ 1k
REBE(EAMNEES ) EHBEOEERABEHRH S - Btk - BE
AEREELEMFENKERAER - BB E KM EMEME -



FSHEZEEMIFE/NERESAIEMNIR

20044 6 A 28 [ f] 7 7

20. FHEEGR2004F6H 28 H 1y & &% L& 5w T (F /Nl 19 &
e ~HRERERSNRAEBGE AT EE - BBUT 8O ST & 2
WEAHK MBI ESR M XEREENRERHEEDTHR
@k NN BERCGEENTR - ZRER R WEIHEEEERORA
B R R ST ILER EIR - TE AN BE AR I IR
HEBENIET  ZRANEBEARZENETRELEARE - LEEX
A REET Rt BRI o 0 B ST EEGT -

21. SotZERN - N RkGE RCER GRE B T AR 8 31T & B
M) B 5 A m) R S A LA 15653 HAERAM AR RZH LR
B o7 e

22. EWAREM A" R ELE/NHEE - BIE T o i mHEE
e ZFBEBORAEM e - KEMAEFER » MM EEEENEE
R py (A ) - ARG EEEGIELE T8 R - B BB i
IS A EREL - AT R R SEMEN R ERENEL - K
Hil & & 2[5 BUR S R BoR 1Y A T B L 2R I A R Bl ZE AR RO IR I
REHEREEETESSH -

23. HHREMGRE  ERESRBNOMNEEREEMERETRE
it B B Y BCOR  EBOR AT AR R AT BCER P R BN B ERIT A R R
a5,

24, BURE BB E TAE /N A2 - R EE A HAE B9
B P sift 9 3785 -

25. FHZEGEE TENEYERSE - WFEER2004E05FE G
R It 2 -

20045 11 H 9 A9 & 3

26. FHEEGNR2004FELIHOHB & # L5 EH I F Y RK
E e ZERE LENEZAETERER  BEBFATEZ2H - KE
HREFEHEANE EEP R BRI AERREE  ZERELBELZHK
B E A RN E R

27. HH & B G 200496 28 H R 11H 9H & #fc 2 HYAH BE 7 2%
73 7l A B 4 C R D -



REEMR

28. B Al A R R B R TR E R S TR R BB E AL | ] 2
B R R RERE - B E 5 R C B R BOR R AP 5Ea B S E
& 2005 1L H28H I E R L - MEBEHLZEGFEHG®

7 B
a5 7 15 242
20054211 H 23H




B 4 A

MAEHETEEGE2002F118 28]
FBERBUSEQRASEREBEX
MRS EREREREMENTS

(1992F KBREFERTMEBESR ) ((E1992F 127 IHIE L L ER)

BRERZEGERFRARET - Gl (kG RE GG ) B BT
i 1R Dl fe H e

2. R E AR BRE T OINE RS - R EAIHE A
PRI - RBEZGOIEATE - B H M ARE 5 IR M AERTRE
R o S JE i 1 HH O DR BB R ) B TS e PR Y D0 RE T AR P R S5 R R
B A ARGEARBFEERANLREOERERD - HATHRIR
Al BB AR RARIGEE TE R RGE DR AR ER S
H e 2R RERBIRTENEN AR - REBEMER - HHH
TREZSAFEAPNTABREBEMERFLN  AIEHEARZEFTR

RERKEMT -8l - ERAEHAGRLE & 560 =T -
3. EREZEGRE ABAEMIL (KkBEREHRGH ) il 5 H

E H PR DR Y SR 77 1 2B A JE Bl S8 R R (R f R 01 J& IR f6k 1
HEREE - HESHEESZEGHEDRE -

(BRLBEEMESR ) ((F1994F 117 23HE R L ER)

4. fie 1 6 2 e otz 28 € S s (AR B ) S RO SE A AR D Y B 5L e
FERZEGERHZRIN BN R T RE F#HReESHE - hx
ZEGMEETR - EI1995F1IHIOHWEHBAMERHS » EXEZEEFE
Rt BUR (288 A E GO ) 51 HE 58 0t - 178 5 R
AtEl > BERERE -FREEH - ERFOREEEEHRBERE X
I 2 Fit A B2 R M ] (A0C 22 RT3 S 0k 1 D)9 3R - FR 19764 il 72 B¢ &6
BAEGE ) TEAIREHZIE - Nl BUSTAERAGFEEH =
Z B - U E R A B BN EE -

B

5. BT E R R R R
SYSF/N

7

‘)}‘Pﬁé

BEgH#E—-DHmR  FAEREXEATER
EEREIEE - T (iE [l 5 1 ) KR BT IR

6. FEZEGEMNWBRNERY (R LEGA ) 5286 ATiE H
R 2% - ZEWREERE RATRA R 2 RBUS LM RIT AR E
ERNABABEAMRERZGONHER EE EFFEEZEEEVEE -



(BREXETGHMRAESR ) (E1996F1H3LHERZ L ER)

7. ERREOERNBED R EXRAGRANED 4K A
T2 E R AT AEENTAREEREL (BB
{5 B B ) (“ERFFUEBI™)ATRT AT + 0 RRR @B AR L - GBI
i — 3T B 9+ 2 7 B A (5 BURS 7 70 5% )8 SR UH U 17 Y ¥ B 3% 4
TH o

8. HANRNEEZEGRHENBEEE BT ERRERER &
#l b AR A EALR EERT ARE LR EAERTE LR E
HE - BUNE RIRER - B RN LR EEEG T JRE]
BHEUBEEES - kI N ERRE - FHREREERESEZE KA
REBHRHE AR FEREABABERRFGINFHEHREC K 25 -
REREXRZEGNER  BNERSYAEREZEG RS GETR
AT RO E - A E T RERE -

( 2001412 B4l (fEET)IEBIB R ) ((£20014 65 27 H IR %11 )

9. ERBUF AN BEK( BEE RGO ) (RO H & &
HEMHE  BXZEGEE - BB O15838(2) 1 28 1k ¥ BT 8T T T
BENABABREMEZET  EXZZEGHRED - BRZEHE LD
BRAEREREERRT - BIBQ)GRATAIEH CERXT TR
o B BRINERERNZEL - EXZEGHTZERE - EF
EMER EZE RO AR A B R EED -

10. A8 7wk ok B B S AR A0 B A E A A SR B AR R B R R R R
EGREE HAESHT(CESEE)RE  HBUNEMNE M E 2k
B3 A Bl 5 1 15 & o OF e B M RL R AR — ik A RNER BT RE A
B MAERaZE N EmE S/ RAlh  DEEEGHEAE
ERBUR AT - @ 2 B AL s w3 - (E 8 25 5 38(2) Rk Ar aT 1y 32
AFEREHE  BRERXA -

11. BT & R e - B A P B DR DO R — A AT AL E ST R
PO R DI RR 2 - PRI E ZET LB H1 - M e B B B 1w B A A
RHEABAEENRZGOANEE BNERNEGMNERXREZEY » #
ERERA B BUF AT A B 938 30 E NEZ B BT ey 16 i -

12. FERZEGERBUSREEGHEFZHE - BUSE 5 Bl FE &
Jo o 3 B AR PTG BUAT R 1T R 2R R B B R BB R Al R R
ERESAHEBENESFEZES -

13. FERZEGRER  RRBUFHMNAKABEREMNFEEH
FHILABRGEOAERVEE » AR HE R SR EE - HRA
WHRENBOREEZEE  HERFME EXZEGREERER
HHEEGRE - R > WELHET  ZFEHFREGYTmILE -

2



MEMHKRIREEHEESR

14. £ B & R 12 22 € 20024 £ b (BT R SO (B 5T R BT & %2 )
Al BB R TIEEH Z B E G £20014 124 £ 20024 3 H 31 [H A9
A gk B BT B TR AR E Ko 2 AR -

15. ZEHGREGNH O EZAER R - RERLE  EBEETANF
F o BUFE M R BUS N B ERAEFF BRI - AEE S 2 - e
PAEMmERFER A A& ZZRKES - —HZEEH  BUT
] A R 1 b BE o B GE R IR IE AR ST DB = AT M W P
oy ZEEEE - BUEBUS BT RS N BAE R SO I SR L 7E 2
WHE - ESELSHHEWMEHN - T# - S %RZEaHRE - FHME
HEE S - AW PR E RBRERE > MIEELEEESLD
BAE -

16. BN k TIE BB & B9 8 BEE A A B M A& e B B L
R ERERAER BT oERNANLRE - BEUTEFT RO
NEEAZZEMR I E MBI ETAl - BB BN - %% HE
B2 a AN L RFE - KER 3 B 9 S T RE 2 R BUE B FTE T o B It RO AT
FIJREANRL & B s 0y Ho b i 3F 38 7 A A — B¢ T 3 [A] A i K -

BUS E B Ay [E fE
17. R B0 9 PR BURF R A RN B E SO BURF B R - 7 89 2 B {5 2

W B EREE -FRTEHE  SREEWHE  BUFTE RBAELLTE
[—

() 8 2K B 2 7 7 B R B T 1 16 1 S R+ (Bl — AR M S AT
9 G0 I R R T S R R A A B RS I T

fR ST EY R AT
(b) & & o BE R SCBR IR A SR B AH A - 3988 58 A RE S BUR $2 HH R 5
G

(c) ERAGHIULARAES b ITREEE P EHTMNERE
WAMEIIA B EREE . KEAZEZXANER 2RSSR -
N B ERABRABENEANTRAERBEEREL &

(d) RIZFAMHBCEIATETIHE - FRVERE RAR B A A&
s AN B AT O E R ESOE AR SR 1B
A 7] £ B PR A W U)E A (T 2 B DU 1R 5% 0 3 05 5
ZGEPIEEEHEL o LA EEE AN EAKA AR
BIRIT -



FEBERNER

18. sk BUR B A S5k R R RE - ( 200148 g 5 il (B 5T ) e Bl &
) ZEGNEREBMENmERETFZEHEELLT A

() MEBEEHEE  BEHTNBFELAROMES  FHELFA EAE
MR IRTT - HILIRAl - ARG A G EEM et HE TS
ol BUR B SEAT

(b) —MEEAEREMRTEIMNS @ EELERTHERRE—E
BRI E - AN A ERENEES - RER
i e A 1) 77 58 09 JRCRD > SRS A] DLBHUR -

(i) B AES KRG EERERETREG
(1) R 75 &5 5 T 75 T S 42 00 5 2 O M A0 90 60 38 1) 500 4 5
BRI ;R

(iii) ZF e fRBEH R MR EE R T ES Lol -

7 B
a5 7 15 42
20054211 H 23H




Bt £ B
UZE
Legislative Council

17 1£ 5 CB(2)2917/03-04(01) 5% S {F

f&  %E : CB2/PL/AJLS/G2

RAEREZREBZEY

MEBRABNNSLABASRMANEZREE
AMBEILENE®RE

B &Y

AR IR B AE il i 52 5 B st BUR Bl BN B ST AR (&
R 32 I3 B B A S T B 5 B 16 ST A O Bl BN BB 0 R 3 ik
LAY M T AF /N B R RR LA o AR SRRk FT A /N R B A FD R
FREHLZEERONER DI EBEBFEHEZRNEE -

%8
2 1 7 9 11 200245 4 7 24 H 4 7 17 5 1 119 (20024 £ 3 (4 7 1

XNEENRAIESR ) FBET - ZXZZEFHrZEMER - GREIE
Z B AN BUR BE (T 22 N B 1R BTT 2 I8 3 (R 52 O BUR B R R T
RGPS - B HH B R EENER  SEXZEgX M AEFEMR
i BN BN BGE ROE BT E BB - DR SR B Z B RRIEIE - DR —
{6 5o AR LARERF - 2R1 - R HFFEATdE AV - R E R Z - I
HBENEREAHENERAER  EXZEFERNB L E G HIL/N
HEEGWRAMEE NEGE -

3. fE2002FE10HAH A B ZEE g b HEARE P E
HBE LR M EEEEENBESCRTR 80 » HEEEZSE
HZHAEREREGFZEGREBRLRGE -

T e/

4. AR RE B R B G 20024107 28H 1y g & L [F & BT
TE/ i - e B ERNERLF  DUEEFLZEGSEEZEFEE - L
B /DN L Y Tk 0 & 40 T

“BE 72 A B R BT B RN B AR 1T 8 IR (R NOH B
H PR 77 B 3 B GRS A BUR B BN B T R R
W WA FEHEEGTEHEE BRI ®RE -7




5. TENIEREEREREETLEN  SRBRBITI4RGE - H
SR BTG & J BT - TAE /N A B B 2 B PR B 8% 1 - T 1F /Nl &4 o
FEHY S — B R B ER I -

TE/NEREEETE
BL®RE — EBEANHEE

6. Rig—HEBEWME - BEHOZEAERAR - BRIFEZ
ERANHXREE HAZH R » BRIEA X AR T HEE H LR S
B REARWIIERE 22 HHEHEORT - AR 0HE D
MRETHat -

7. B Y i 1 {6k S S A v RE U AT B (A W R B ) O B R 1R
o (R RGEAIERR] ) (BB1F)ER66(1)RERT HZ Ll A #EE —

“BRIEGRBIAASCRTE » sNEH R B AR S BB BRE"HEZA R
75 RIAE ] {5 B (1 & R B2 AE L1997 TH LH Z /T » & H B2 &
#ll EHE — YR AR B R A - BRI
BERIRT] -7 e

IR 98 % 0 B - B RN SE B L VBT » R O MY 85 248 3]
B - 7 {1 6 SC ok B E 7 9 9 A (1 SO S 58 LA T 48 B K 0 1
)+ AR Ty B V4 BT A $RAL -

8. B - A 200 e 4 B A 5T B B BT B AU R T B L2405 5 41 Al
sk A A B B BN BB D0 R R B R Y BT RS -

9. fErEE e - T/ G E ARG B AT E R OE
& AUk i E Bk O HE BN R B A E - AR (E o 0 A R
SO B SRR R R LR HHE E = ALHER o B UL H 1R I E /Y R
IR E HHE E IR - REAIRER A EWMZHENERRE &
EEARBREN ARG FEENFEORR - RBANE R
N R E- SRR

10. ZENEBEEFANER - HIBUTE S K RO & B FE
BELT HESHM DTS - RRHEBILARNERE -
B 51 i B B R

11. TAE/NaH BSR BB AR EEER - S T YRR E & & BT
KABANE » HA B EREENER —



(a)

(b)

LEERAEREEE — RIS RS R R
&R R H IR 5

R EE AR EE R HE > EENE A -

B FEE A B E R SRRV -

BREREABRERABASEMASEZREETEMNILIS

12. FRBE R ABABNMEFEAEREMEMHE » TENEZEE
B E) (20024 £ 8l (R E B SO (B RN P % ) & 8 F F H Ay 5] jE
F ERBCEISISGMNTN —

(a)

(b)

(c)

(d)

7 Vi I 1R G B e 1 BE S R 28 T B E BT P B Bl BUR
AP ] AZ B e g o T ST R B AR E T AE ik B S 1T A 2
BEBN—E Mk WG 5158 5E Fp AR T | Y 5
M - PIABUFEFI 2R BB EAS D - R R — K
JiF P BE 75 B 122 55 — B AP A R R EOR R - A
HEF A EN AR E B EEERESEE > BRAA
e ¥ UM Al g B 25 - SRRl AR BT AR o B BUR #AC BT R
SEMNE AR - AWBUS SO EER

15 BT T H Ml S i R R R W (BN 0 == KR P B )
IR FE BN 8 MR e — S R 1A BT e DO R R R R
LAY A BT (R 8 - 35 250 38 1K B Sl 4 0 22 P He 1y TR
Rl BUT R IR F R EREEL s AR TEERER W
EBIA I E

@R AABNRTaRER Fk HEHFRET %2
PR FH B 5 R

HAOBMANBSRITIRE RN EREN GRS - &R
— iR EHE KR IB0FEREHR T M S HHEEE - EH &
BHl T AEABEUNRE > KAHE RS HELE - BB
A A RNARNBRE R R ARG RN ENYE A
T BR LAPH 1R 5% & O S TH Bl R E QI EE & L - W8
[MERME - TRAENAMAEEZHLERED

£ % BT BB P 32 5% 51 89 58 & 5%

13. FREEA R Ry » B35 12(d) B iy e B e o5 1% R B EE AR - B
i N\ & 0 BE W 1F A 7R G8 d H A U5 EA R o DAL o G 4 R B B AT I (E

[ KB

14. R I i 5 B - A B A (RS P58 Bk B B SR i A0 B
RE-BORRWBERE  ZRSEERNRBAFARER - G/ &

3



WEERZTHBENWBCRRRE - B IENER
fe (&R - 3T H 19994 L B AR P R BL & 5% 18 58 S TIH
T8 D0 fe ik 5% 5 (B S SR IAY 1T 8 -

REREEC
R

PR R {5 1

15. TAE/NREER & - 19994 £ 200353 H WA - A BU#s =l A &
& AU 2 S F 15657 » B 200358 » & oy il R B AE BT I B B R
RTHEREREGRO LKA BRIVEACRTE - £ KRE G
F119994F £ 20034 (, £ 8 H )X 4fE » 43 31F1681 16891041 772
K 31355 4 78 IR B SE B 5 - 0 50 B KGR SO B & T BT K - LA
BE(HTREAEA NS EHEEHIEREMN) - 197FES5 » HHIEFE
F e SR - Bld N B 2E e

RBELHRAENRTRARZBERANS —MHUE

o B R T o HE B R AT IR T

16. T AE /N fH 22 7% F A ZE 50 i B K B2 3k 13 R BYMr Maurice Sunkin
R2003E E M E B “EHEETWNE Al B EBEERRAE N E
(B ggV) - X EHE R EHEELAHE > SHEE GRS ERETHRAE
ERAMEAIEMS —(EMBHME - LHHELERL P EREEFENR
Moo W ER R R R -

17. NEMFERE G BEAEMNEERECNROEIFEEHZHE &
MeREEEREENAG  LDRAEEEHEHRNWEEAN N ZEEDN
ALE © 5 Tl o0 R Bt K DU SE THY A2 RESEAE — - 2 U7 (Crown)
DEREESRNIBRERE L — - FI5IRAER - 2B H#H 0 HEH
AR A B A B - DAOR 38 R op B BT R S5 AT R R e ME S B O B R
HIFRAEAE AN A - BRI EREHEN - AMEFENEN - WHEHATHE A
WENR - BEEL ANEE EHMEEN ST ERENEEREE
o PRBF G REAT M - TLHh - BN A REEREE T A B B
ZRETNEY SR ERTETNFER  HEEHENAE B
o0 ME AR 35 R 28 R O o R PR B AE ET i DA Rl Ok B G R AR -
OB RS ENMECFERME @ ERE  ETEEAETH
IRHE - HZEFERERAETEREE - ARG < EWEREEE
BERFEMERGETEREE B EEMEmZE -

18. NENEH  BEEERANMEFEEEECH O  2HEEA
W E o - BIE EAR S B Z A A0y & et & S E R — @& =
R ER R e AN TE R e o JRAIE . B AR BRI RE
HEHEBELIREMEFEHBLME -

19, UEEFHRTET  AEBMENREGHE  EEEBE S
B MR PR - B B BOR R SR 3 I OE (T 45 A R R ¢
S 3 U B I IR A+ AU bR PSR O L O TE WO
$57 IR B 58 00 M T 9 - K 3 OB DL O R A



20. TAENATRER —

() R=EEHANE HILSE » i ERg N K Z D R
brE T E R RE(R19994E 11 H 4 H & IR 89 B %5 K B (9 B8
#E /N 2= )Lord Falconer of Thoroton¥f 5§l 'E H # A HE WY B &
B AT R % E (R e V) » K

(b) B BT R I T — B AT T AE /AN - DUBT 9% B 22 69 A
ERDLEFE o R (B H E BB X E R20034 11 H
20 H g BT ERIE E (BN VIL) -

B PR A B 55— 0k

21. JE T B /NAH B 225K - R BCA] Bk b il S0 £2 il 1Y 2 B 0k (LB
HEITE) R M E —F &R - ZHOEEEHE LGRS FTHE 5 #EA
BEN A RESmE R EEEEE - S F R A E AR EE Nk
IR SCHIE R Bl E R B A & ik -

22. BERGEMGE > BAEBERAEETRELEEE  afed < HK
HREZEEEFEMEREGETHBESE - B0 5 HAFH M E R
e o BEATEE A RAE » £ HET & J7 00 A sk i
iR 5 B 5% 5 A AR B b (L fF el 0 BEEENRR T - bR
RZHEHHA RSN AR HM RS E R c ZEFEMNERKER - &
e HAMAE MR EREETENE H2EA » L EFERE
EEBREAARAT)VEMEEVEETE - SHEEET L2800 - B
REMEANEREEHEMHAEMELLARERIAERB LS
o RWHEERG EEHBFERER - £ANFTERNRTEES
HEERNTE - HIESRER -

23. ] T il 51 T 9 B R = ik B R S R Al AR 9B B% SF R SCH R
HE LT RELEAAN AL EEEGEEE IR RE S 58 ) a0 &
VI - IR BRI FTERIWF T - 82 20044E6 7 %) » % B G 8% 5F 38 F
EEEERF L EA

HARKBAN R —MUA

24. FRECE] SCE A T AE /AN - B P9 B E R 20024 10 H s i € 2002
FEAMBOIFERERED)ES ) ("(CEAREES D)) LLEHE# A
M EFHELZEGHEN ~ERECHBEFETHERE RS D
RHAER - HEZESHWHEHNZ — B2 E B TRE ( 19914 # %
MiE< ) CCREVMES ) I (1928 BERFNLZ2ES ) (K
ELEEL ) I ENIRT - HE G R (B BUT AT ) e H e -
(BAMEES ) BE2HAEZSmRERRNGS - IEH=ETE TS
WEEANSD  ETRENEERER > BEREAH e LRSI
FREAROEESEENR - (BAMEES ) R20024£10H17H
Gk



25. (BAMEBEEZES )FGREINH - LE THREBIE(EZEDES)
FHBOMRAYSETT » B ( L =L ) FHA9S0BRAYIETT » A Hokm 42 -

26.  BMR (BEVES ) HE0MN (WML RES ) HA9K50
W O TR S0 T 5+ 0 77 B 2 0 3 B 3 A ST 9B R o e 4 5
So SRT - R R T B (R M SRR T B
W -

27. BEECAE A — & R0 AR /Nl - 8 P8 B AR TR 20044E 6 H 9] &
FERFA ZBERB(EAMNEES ) RHRENEFZES TR E -
FB-FHREAREEFRE M(EAMNEES )NIE  ZAREBE
ST R ER2003FE1IH 24050 E A NG hiEE - H—HAEEEL
TEM T 6 FH g M S B ZORBIE B & ARE RN EE R
AT EHERZVREREN L 2 HERE ABIL (BEZRES )
A 38 HlE 1 504,5000C -

28. EH _FZ g & Ak Te Wananga O Aotearoa Te Kuratini O
Nga Waka(—f1'H T & E2Ft) - EER2003F12HSHIEEW S5 A5 R &
FoH-HEEEESHARAMAGES EE TSI RZRZEG » mME A
RERMNMEBEERA TS EHERZGREENZ 2 > S EWS ABIU
(B ER2 S YETE > HESIET,5000T » if 67 2 H a2 A B2 {51,500
IT o

29. R E g REBE(EAMNEES ) FE8G)K - BEHEER
AT BEE LR ETREEPROHE AR HAGIH—F  HEHRA
FrEl e o) A FRF - Frvg B Al a0 ml E R A R B R - B JTHRE A
AW HIETEL - TR A T2 %~ > 5 Te Wananga O Aotearoa— £ [l & » &
B AHEEREEFEFEZE  DLEBTEED &< 59 BOE (B
BEESMEEETR) - Frigmss TEHY > DLEEFRERHSEANE
IR DLA i F iR B -

30. ERFEEHE(EANEES ) ® - ATHE SRS R
A8 T ) 52 SCHE WY SR AT 10 3 Ho i i dw 2 - AR/ RE & BUR B = 8 it
e e 5 A2 & v ok LR 2 Bk -

31. BEECA SR R R 70 3 R AR E W & (G 9L B3 1R B 3R A
HOU(EAMEERES ) 0L - ZRESEERFBRERGE - @&
B Az - WAFEZRG - fTWECEE - FREE(REEVELS ) K
(ML ZES) el 8L 2 Rk EFEARIETT - B0 8B 31T =20k
CTHREAR > FHARLESREXRAEH(BEAMNEES ) ATl 4
% R 0 0% -

32. BREARER  E0ARTEASHHBFAARABNHERE
P FEE A B BUOR R % (8 B 18 5 e - I AE 7 2 I G 1 BRI Y R

BER - Bt IA FE R EEAEI - JRE H M ST BUF E KO E RS
KO = B0 g B A fHOE (R SCE 212 236) -

6



THE/NNEES

33. TAE/NME R » B FIETL S - BEILEHE H R
FARERE T e o TEDNMESES  BREEENIETWS » &
GRERE AR RAENME > B8 EBBCREE o I AR R R A
A o B PR ALY — (8 55 F M0k - BAEMEES T I0AEGIERS - 3TH
BEAEARENARESME BRI BEERBEEL - &S F LR E M
T E R PIR SCIME RSN ERB NG -

34. THENEINEL  HiEEAIE(BEAMEEZS) » SERA
whE 7B (B 15 UM BB P )2 & B35 15 B JR 17 I 1) H 42 b 3% 5 A I
IR 78 R BE B T AR IR 7% ik 2 P AF B W o R -

35. EREFRRRNEEEEEET  LIEDHEERE KRBT
E R 5

() MMREEEWIETINE » &REEILERG HER - %8
PIED - WAERBURHE - BIRE et 5 K

(b) e B ke o V9 B A2 B8 bR B G B e ME T T At 32 R AR AU

1t
=1

% -
36, EURE R B T 0 /AR ER A 6 T 1 (o] E 5 B 41X -
MBER

37. HEFERTEEMBREHER -

L L I
961 % 7 32
200446 H 24H




ES

fbE

AR AR

H #

MiE"

RIEREREBZET

MEEBREBNESLABAR
EMFASEREETAMBIE/NGE

ZERE

13

e

palll
ot

=

ZH#FEE, SC, JP
REHEE
FEWEE, P
EE R &, GBS, JP
R E, SC, JP

(f4 8 : 6B B)

R I 88 ok

200241045 28H

Bff £% 1



Bt £% 11

AERZREBZEZES

MEBMABNSARASRMASEZREENMHE
THENEMMEE

FHRA XX 14

(A) BB % BUF s B 8 R 28 2k B & 1Y 8 41 0k

1L i & CB(2)1414/02-03(02) 5% L —— Al iR 200249 A #E i
P 5% 1X Y I A% B K B T R

17 % CB(2)2845/02-03(02) %% L ——

FOETE I B

17 7 & CB(2)179/03-04(01) 5% > 4 —

6 F

7 ¥ € CB(2)660/03-04(01) F CB(2) —

2782/03-04(02) %8 <7 {4

7 ¥ & CB(2)660/03-04(02) & CB(2) —

2782/03-04(01) 5% > 14

17 ¥ & CB(2)751/03-04(01) %% <7 ¢

1778 CB(2)751/03-04(02) 5% S {4

RFEE ~ gk - BLRG#HT
HEBE THEERR
(5N s

57 7 5 7 U 1
L 0 7

B BB ke S BR N BT
B LR EEERD
16 Il "1y &k

AR EEERL —
(20024 "B 75 1 £ (f =&
BENEL ) R R i
ES LD SLE

AR UEUF R AN B
il HEAEHARFEI”
1y =

B 19904F & Y) & &1k
2 ) S5AGE F 8 ( 1998
B R E)E
L) B LAE N FE %

A B ] AR E A
SHEWE TEME R
AAE B 18 BGE A B %
B EHRIEENALT
SRR S



(B)

(C)

1158 CB(2)1277/03-04(01) 5% S fff ——

17§ CB(2)1420/03-04(01) 3 0  ——

7 ¥ 8 CB(2)1551/03-04(01) 8 0 . ——

17.1# % CB(2)2782/03-04(03) k7 (04) 5 ——

S

BUR B OBk N 8 BT =5 R B

17 ¥ & CB(2)2845/02-03(02) f 2 ——
i D R i P E

17 ¥ & CB(2)179/03-04(01) 8F = ff —
P $2% H

3 [ B ER 55 B B K ]

17 7 8 CB(2)2845/02-03(02) 5% ¢ ——
BB KT A C

7 1 8 CB(2)2931/02-03(01) 58 <7 #F ——

B & 7 B 12 (i R O
B AR —— K
e ] B AT K E Nk
for SCHY B U7 1F B sl A P
By J& A & 15 iy SR

Mr Maurice Sunkinff ##
BEREBREREFTNE
TIMEBEEREERRE
H S &

BUR & & A 12 455 B X
I e 2 BN B S B
iR SCHY ) 2Bk R E (R AE
i B R O S

ELE U7 & 0 HE 2 H HIE
R R
RS

H SR E B U B R R
JIH 2115 e B — B 3%

R BUF] AT B i A R R R
F A 52 35 BRI R HE GE
T DAt IE S G 98 Y
XA

A B E LG B H B R
{51 i o AF Y IE (E % B H
& R

g 51 7 21 5% B RF & P9 5&
K 7k 358 i e ] )
G B R Sy {E E 5y Y
> ZEMEEC AR AE
AR % & (F L%
CB(2)2845/02-03(02) &8 7
PR 11(c) B 42 )



L % & CB(2)179/03-04(01) 5% 3 ff —— I 53 {R 3 & Fr it (i & B

I % Z CER AT B BRGSO
(1% %)

L % & CB(2)179/03-04(01) 5% 3 fF — A B "t A Bk A & #R Ui

58 RN E R

VLR W E R
it B 2 15 S 2
20044E6 4 24 H




Bif g% 111
T B AT

SLAT LG HEM AR E TE - BBEF G HE X B2 AW
AL AR R 20014E 6 H 3 R B9 ™ ( 20015 B 5 ik < ) 5B 2815 AT Z K 1Y &
o7 R YT e B EZ CE HE E B IE SCEm IR o T P B E] IR BRI AN ST
EEEEEMRY o BRERE  Hbh A wmBRAENREENFE
b e

2. BREABERRSMEFTEEAEATNER —

“WL BT A R B (B 18 3R 1T R ) &0 HE E HE BN - & B BUT R
Bk Ho At B B - BR IR BUR LE R HEE AR 2 A - E B AR A
T EEAEM - HRAFEHBRREME - B G 2 HA
KA BB 2 H AR EGIRT AR o 5F 5% % R b 8y & E R
BRE - HEEGE HBEEWFEREEGHENYLE -7

3. BREAEMEE > TECAEBRERBUFONSEEESETHEES
HHE# - BUSERITEERES A REG LRI EN—T » BEHEA AL
WS —T EEE AR E - K BDHEARGE BT H#FRF
Eia o BUREXEBR TERTERS S TR DME a5
AWK ER.M - o R ErEg LB RINWHERZ - & (B
& hGE JIER P ) (BB1E) 5 66 th By HE & T DAOR B - 3 #2 B 15 I & &
B-BREREVIORDOHE > gERATR -

4. FRBCA R - EER AN - A IRATAYHEE AR o B U R R
PIZHEMBEREEWER  UEEEMG - 52N HHMEEEA
FEEEMHBEEAEE R > BEXEASBIEEN RS - BUS ) &
ABEMEEEREEE  RIERERBEREE R  LERES SR BT
WEERFESELT - BIER G - I BOF e 5wt 2 0 6 & 1 3k 1
B MPEMACESHEAM  HWEBILAERNER -

5. R A B RIEG S HEEHBMOME  BEFARE - £
BT - FEANS AT GROIETF (5 - Bl EZTE 3 65 T AR Y
AEMEREER NG EHE - Rl - EEAEMEERERTESR FIR&R
%_

() SMEHARBIFHNEANS  RRHIEELENGHE &
(b) HEfEERTHROIR » AR EE -

6. A — 2 fE o R R GGy H E B B E A R R HE
E o EEERELEESIRBAT A HENE R - BERTEHRT A SRS
ff > S E B S H R AT R IR AR LRI 2 TR (RS
FLE o BENKNEE AR o @E Wt SR (A Re & A
18 5= B B AF AL -



B #% 1V
3 IMEE

03 4 ]

R R] i B e BN BN BUR IR B MM T R AR A &
Wy R R B A B AR 01 5 - B 78 B (A B R R R (e
T R R S~ In = OR R OROR BE T PE B B IR DL o KR g 5 R A A

EHEBHEEEREE N2 TURYE  EECRK ZHIE KK UL

(a)
(b)

(c)

(d)

R T T R T A A 2R T RZ B R AV HEE

FE R OKORI e R ORI B AT R R A B A At T R A
W s EniEsE  BERLEIMNMEREREIN - &%
i AT HE f Sk - % R R HE E DA MR OR
MEHFEEEENERY

MEXBRFENZRELTEES HILEAME O E X
WHEE - A ENERNWHEHMEEERER - HIIEX
A i > Bl ikl w5 R > LOKHE
b ST E IR OfT T f B od RO AL T - B B R R HE R E
ERMESL 5 &

RZ i ik B A OE AE HT S R O R B Sk e

b e A E B R AR B R S i R B R BT R R BT Y B B B T 1R
DL (9 Bl BB AN ST PR 58 21 28 236 Jo 58 24 2 32k ) L g -

2. SRESRE N EENERGE  FEBERH MIEELER —
(@) WIEMMMEN RS R EEEE S » BEHANZEMER

(b)

(c)

IR BRIEFEMRMAXREE HAEZ LR » BRIEE
MR EEIEE HAXZEAN R - F£H 77 7 5 E
W (51 2 B2 387 A R o VRO |E N ) o I A S i HE OE i HE
o BHMEMEAGEE HEMART - BRIERX S HRE

AR AP ERERPNBELARASERHHE HFHEHNHE
hoBAMEBEAE EMEEAREMLE  RIEABFRES
FEHIIEERENEEZII LR EE HAEFENET - A
ERlGm - AR DA EEBEBCHBZ S B LT - E
T8 D0 A ~F 3tz 7R DAL bk 2028 - A e 1R R A B I e YRR B
0 Mt i (G5 25 i W O R G R A HE T AR R o HE R R
e E B A B R B R SCERET I - B G G A A TE HE
EWAE#IN AR B S EREEL

1t BE 3t 1Y 5 R R E B AT 8 B9k B R S - I B R
XABEAASEMHNEBELEREERER  @BEFLVBEELEE



R EEEREMER R - BEEELEHET - A
?ﬁﬁ%aﬁﬁ%%k%%ﬂ LIRS TE AT A & e A
Wy e srp - HASRAR EE BT 5

(d BEHAAEMS r BEZABEREXRE ZENRETHEE
HEE - LREMGTZABE HFHREHE  RAEEALE
HZERAEMGEEE SANROBERLT » I ZF&H %

ME -

G

lll

I

JF 1 i % W] 5

3. FE T (R /NG I SR+ AR B 1 R S O o
W15 B T B R -

4. EE TSR EAT AN —

(@) EHHRBF R AN EEENHRTT - ARy 8 F R E#E
BEEREBEERNFUHIHRE ;

(b) FEEIMERAESREE > A5 tEEFNEEEEFHAE
EMEZ REEHARAANT BRI ERET - BREE
IERI R R — B N ATREAREM B LEEME - W -
HEWEASEHEEH B ERRESE  AEHEKAERKE
hEgalEBEEREE - AW BRE (BBEERE) - &
A~ A A RITHREREMER &S —FRAAME
EEELE W MmMaEmIumEIET K

(c) 2% 8By EAT B nl 35 B W% IUAC B 1T B - A iz i 5
ﬁ?%ﬁ%ﬁ%%%&ﬁﬁm BRI ETEEET W
oo RS - EwmeSEAA ERE o SR E T
A ERIAC AT -

IZES
5. oA R R D T AN ——
(a) — TS » OB R B R AT A B R

(b) BIZEHE A& RGE KA B B AR DB E PR A& |k
& 5

(c) EK%&@J%%%%ﬁ%\ﬁAEWWMTﬁﬁ%
FHAMERE - RE 2 ZFERTAGLOBAES AT HE
B NN BAWERT D %ﬁ M%m%%%ﬁ’Tu
HAE NS E B & itz - MAGmERTSNESH A
PRI EATEY 5 K



2 ]

(d EMABABEEHIFETE  EmABHNEHS - F
ERA RIS ERMNAEETE - (BERMIEE) R

g

(=

B AL AR BT AR BT P I R B 2 M B A
B E - 2F AR A RBEERBFEREE -

BEAREBENERERNERDT —

(a) HAMBEIMMEAREERTHRE FAAENTHRER - H
PR B8 DRI BR S - B W B A AR AR EN A
DL R 25 Be 1 5k B 1Y A8 2 2 BU(E R — Ry R - 6
%) Sf Sk R B 8 e 4 RE % R o LRI R ER o= AR B A

(b) B Ak & R AE B0 1T HOBR B I A (E BO 17 R A0 HAE F
ZITRHWR HEFRNFEIEYN  EEaNFEERREL -
il A F A B R B AR 5 &

() #m—MmME SBANEAREBILYREIRETE A E
EEEL - BRIV A REITHREARLAHEANE
Bl an i B~ A A Bk RS K R AL SE o B L [E A
NEANER BRI E R T RREED o 225 R 0 A A
BRI R AT - BEEEAR - B RS I A R F
BT -



-FEB-2004 14

ffydk Vv

: DEPRRTMENT OF JUSTICE
/1o pubic Law .

Crown Imiﬁuhity_ from Criminal
Lisbility in English Law
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That the Crown is immune fom criminal lisbility is generally considered to be
axiomatic. While based on ancient liabilities of the moparch, it is now assumed
that government departments and Crown bodies are immune from criminal
liability whatever the crime, unless that jmmunity is removed or dimioished by
Parliament. This immunity is one of the few remaining bastions of the Crown's
ancient privileges, most of which have been whittled away by Pariament, in
particular by the Crown Proceedings Act 1947, by extensions of the judicial
review jurisdiction, and by the House of Lords in M v Home Office.® The result
is that the immunity is now exceptional and incongruous. As well as sitting
uneasily with modern conceptions of domestic constitutional law; this immu-
pity also sits Jess than comfortably with developing principles of international
law concerning sovereign immunity for criminal acts.? It can lead to inequali~
ties and incomsistencies,® and an impression that central government will
protect its own when private bodies aud other areas of the public sector® are
held liable to the criminal law. It might also permit 2 “lack of discipline” and
encourage “sloppy practice”.’ As John Wynne’s tragic death while employed at

or delivered at the inaugural meeting of the
texrnational and Comparative Law Constitntional
Bradley [2003] L. 381). The author
ulme, Nigel Rodley and Bob War for

* This article is an cxpanded version of a pap
Constitutional Law Group of the British Institute of In
Lsw Group, in London on March 11, 2003 (on which see A
would Jike to thank Tom Coraford, Brigid Hadfield, Karen

their helpfi] commencs.

Y [1994) 1 A.C. 377; {1993] 3 Al ER. 537 (to which larer page references are made).

2R v Bow Street Metropolitan Stipendiary Magistrte Ex p. Pinochet Ugarte (Amnesty International
intervening} (Ne. 3} [2000] 1 A.C. 147. Sec R. Van Alebeek, “The Pinocher Case: International Human
Riphts Law on Trial” [2000] Brinsk Yearbook of Intzrnatighal Law LXXXI 29, esp. p.46; and more
genenally D, Woodhouse, ed., The Pinocket Case: A Legal and Constitutlonal Analysis (Hart Publishing,

Oxford, 2000). ‘

7 As Sir Stephen Sedley has writen, the immunity leads to “yuch absurd lacumae as the supposed
inability of environmentl health officess to prosecuce Nagional Healdh Service hospitals for haviog
cockroaches in their kitchens™: “The Crown in its Own Cowrs”, in C. Forsyth and 1. Hare, eds, The
Colden Metward and the Crocked Cond: Administrative Law Essays in honour of Siv William Wade QC

(Clarendon Press, Oxford, 1997), p.254. )
* Crown immuniry; of course, does not apply to public bodics that are not part of the Crown, such

a5 local authorities. .
i - — (e - mm DuLlie Acersinte Secand Revort. Health and Safecy in
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.the Royal Mint in June 2001 displayed, the existence of the immunity can also
generate public outrage and -4 widespread sense of injustice.®

Recognition of these (and other) problems has led to the immunity being
removed ot modified in the context of certain statutory crimes. This process has
occurred on an ad hoc basis using a variety of reredial techniques. While these
have included removing bodies from the scope of the immunity” and imposing
full criminal liability,® the more popular current method appears to be a’
compromise approach whereby the Crown body is expected to comply with
standards, but failure to do so will open it to proceedings for 3 declaration of
non-camphiance, rather than criminal prosecution” The government has
proposed that this approach be taken in relation to the offence of corporate
killing.'® The government has also announced its intention to remove Crown
immunity from statutory health and safety enforcement. Significantly, where
jmmunity bas been removed those affected seem able to cope with the
consequences, Indeed, the NHS Executive has put on record that the health
service has “consistently improved its performance since the lifing of Crovm
Immunicy”.1!

While piecemeal changes have occurred in relation to statutory crimes, little
has been done to tackle the Crown’s more general immunity to common law
crimes. The lack of enthusiasm within official circles for such an enterprise is
hardly surprising. After all governments rarely have much to gain by removing
their own immunities. The task is not made more attractive by the weight of
history that now forces. itself upon principles of Crown immunity. More
important perhaps is the problem of knowing what would replace the immunity.
Would removal, for example, necessitate a new regime for imposing criminal
liability upon government and officials and if so, could this be safely left to the
courts? or would a.comprehensive new legislative framework be needed?

It is certainly the case that this immunity has received scant attention from
commentators’ and (not surprisingly) by judges with the result that outside

General, Report on Thusts’ Compliance with Legislation and Guidance, para 22 concerning QQ 22, 73 and
1. :

¢ The House of Commons Selecr Comrmittee on Public Accouns in its Fourtzench Report, Roydl
07—02 Accounts (2002-03 HC 588) considered the cizcumstances surrounding the

Mint Trading Fund 20
¢ is unacceptzble that the Mint should hide behind Crown

death of David Wynnc and reiterated that, “i

? The Narional Health Secvice (Amendment) Act 1986 removed Crown immunity from NES bodies

. in relation to food d health mmd safery Jegisation, This was taken firrrher by the National Health
Service and Community Care Act 1990,

¢ gg. Navonsl Mininanm Wage Act, 5.36. )
* £g Food Safety Acr, 5.54; Environmenml Prorecion Act 1990, 5.159; Environment Act 1995,

5.115.
1° Home Office, Reforming the Law on Twobetary Manslaughter: the Governmenr's Proposals (May 23,

2000}, para.3.2.8. For criticism of this proposal, see Cencre for Corporate Accoumnbility, wwaw: corparzte
amountability.org /responses /hom /ecahverown. hem, pacss 6.18-6.28. :

' See o5 above. .
13 If 56, would this expese government aad officials to pelitically modvated or vexations prosecu-

tions?
1 Upusually, AW Bradley and XD, Ewing, Constitstional end Administretive Law {(13th ed., Pearson,
Harlow, 2003) dees touch vpon the immunity ar p.251. The aurhers comment, racher enigmarically

that: “The question has axisen whethex the Crown enjoys

[2003] PL. WinvTeR © SweeT & MAXWELL AND CONTRIBUTORS

P.02

immmnpity flom criounal Babidiy”. .
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government this is 2 marely considered and poorly understood area of
this article is modest. It is to attempt to

constitutional law. My putpose in
provide a brief overview of principles relating to Crown immumity from

criminal liability from the perspective of English constitutional law'* in the
hope that some of the mystique that surrounds this topic may be removed and
the more problematic arcas identified. My starting point is that this immunity
should only be permitted where it can be positively justified. The first task in
determining whether the immunity can be justified is to delineate its scope and
essential characteristics. This article will go some way in undertaking these
tasks. '

At the outset it should be made clear thar I will say little about regulatory
crimes in general. This is because in my view removal of Crown immunity in
relation to such crimes poses no substantial constitutional issues. Writing over
50 years ago, W. Freidmann cornmented that:

There is nothing shocking in the suggestion that the Crown—whether it
acts through a government departroent or through a separate corporation
——should be subject to [regulatory offences] . - . the liability of the Crown
and other public authorities to fines must be seen, not as 2 means of
making them suffer financially, but as a means of ensuring a standard of
public conduct at least equal to that which the Crown demands of its

subjects.?® s
‘The same sentiment is expressed by Professor Harry ‘Whitmore*®:

of criminal liability of the Crown could
hardly have arisen, but modern criminal Jaw contains 2 multitide: of
administrative offences . . . these are labelled as pare of the “criminal law”
mainly. . . because the sanctions are typically criminal lawr sanctions . ..
nd because enforcement proceedings are taken. .. in... “criminal
courts”. But their pature is really quite different from comumon law
crimes . . . they are means of regulating community conduct by reference
to developing and sophisticated conceptions of soéial justice and of
economic needs. Most of the older criminal kxw is based on relatively
simple notions of moral fault—most of the new administrative offences
are based on social regulation to achieve ends, often disputed, based on
theories as to how complex, modern community should be developed. If
the Crown is to be obliged (or is to oblige itself) to move towards these
carne ends, it seerns highly desirable that it, its servants and agents, should

be subject to the necessary sanctions.

It may be noted that the Court of Appeal recentdy distinguished berween

Under the older law, any question

tve Law

1+ See M. Andenas and D. Fairgrieve, “Reforming Crown Imrmuity: the Compara
' 206018

Perspective” [2003] PL. 730.
15 W Freidmann, Law and Sodal Change in Contemporary Britain {1951), pp-107-108.
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“que” crimes and regulatory offences in Davies v Health and Safety Execi-
u'w_l? X .
While there is much current debate surrounding Crowz immunity from
criminal liability in the context of regulatory offences and while the issue is of
considerable practical importance, the reality is that immumity in this area is
essentially a question of policy and is dictated by no constitutional doctrine.
Whether these regulatory offences extend to Crown bodies is a matter of
statutory interpretation applying the presumption that the Crown will only be
bound by legislation where this is expressly provided or necessarily implied.*®
While it might be argued that this presumption reflects
Crown in Parlizment to waive the Crown’s immunity from criminal liability
before the courts, the jurisdictional immunity fom criminal liability is quite
Jistinct from the interpretative presumption that starutes do mot bind the
Crown. 1t has been emphasised that this presumption is oW nO more than 2
qule of statutory construction.*®

Having said this, the interpl:xj between the immunity and the rule of
interpretation is of importance where crimes are established, ot codifted, by
statute.?® Another article could be written on this topic, but in passing it may
be noted that, while there is very litle English case law on the matter, the
decision in the Canadian case, Saskatchewan v Fenwick, is instructive.® Here it
was held that the Crown could be prosecuted by an individual for failing to
comply with provisions of the Labour Standards Act (an Act that was expressly
applicable to the Crown). Although this was 2 private prosecution, Mausice J
accepted that legislation could enable one department of the Crown to
prosecute another department thereby indicating that to this extent the
principle of the indivisibility of the Crown is not absolute. He also accepted
that while under the legislation the Crown could not be imprisoned or fined,
that did oot mean that 2 conviction “could not be registered against the Crown
under the Act”. Moreover, even if the Crown did enjoy immunity if its agents
contravene provisions of the Act, they would be acting beyond the scope of

their agency and would not possess an immunity.

Appeal held that the Heaith and
defendant, is compacible with the
*Criminsl Regolatory Offences:

17 [2002) EWCA Crim 2949; [2003] LCR. 586. The Court of
Safety at Work Act 1974, 5.40, which iraposes 2 burden of proofon 2
ECHR_ For criticism of this dedision see J. Cooper and 3. Antrobus,

Two Tiec Justico?” (2003) 153 N.LJ. 352
tation (2nd ed., Butterworths, London, 1993),

18 See generally, £ Bennion, Stafutory Interpre
pp.118-123, where it is pointed out that this- presumption is rooted in the principle that law raade by
the Crown {5 made for subjects and does not bind the Crown. Note that Chitty said that the Crown
is “impliedly bound by statutes passed for the public good . . . OF 0 prEvEnt. - - wrong'"'; Prerogatives of
the Croum (1820) p.382, bus this is nor now considered to be accurate.

1% See Lord MacDermott in Madwms Electric Supply Corp Lid v Boarland [1955] A.C- 667 at 685.

2 See, eg. Cooper v Howlkins [1904] 2 K.B. 164. The Crown is not expeessly bound by the provisions
of the Offences Against the Persons Act 1861; although the Act does apply 10 individuals, including
ministers in their personal capadity, the fact thas the Act does not apply to the Crown may mean that
» minister or other Crown servant could not be Hable in their official capacity, se® further below. Sce
slso observations of the Centre for Corporate Accounbility (a-10 above) in relation to the reform of

the law of manslaughter, para.6.19. .
% [1983) 3 WWR.153; of Cain v Doyle (1946) 72 DLR. 409.
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The legal basis for the inamm:ity and _its' scope: who and what is
protected by the immunity? .

As indicated above, the origins of the Crown's immunity from criminal lability
are rooted in feudalism and in pacticular in the monarch’s role as dispenser of
justice and in the inability to sue a lord in his own courts. The immuuity i
often linked to the maxim that the “King can do no wrong”. More specifically,
it has been said that the imposition of criminal liability upon the Crown would
offend the fundamental idea that the criminal law protects the King’s peace,
that the Crown cannot be both prosecutor and defendant, that fines cannot be
paid by the Crown to itself] and, that if imprisonment were 2 possibility, the
Crown could not be imprisoned.* Such things may be thought impossible
because the Crown is indivistble and not subject to the coercive jurisdiction of
the courts. Whether these propositions can sustain this immmunity in our
modern setting is as Saskatchewan v Femwick suggests, to say the least,
questionable.?® Nonetheless the expression the “King can do no wrong”

deserves sore coruiment.

The King can do no wrong™
‘This is one of those wonderfully ambignous expressions that can carry two

precisely contradictory meanings. On the one hand it may be taken to mean
that the King has no legal power to do what is wrong and on the other it may
be taken to mean that whatever the King does is legally right. The former
meaning was that preferred by the medieval lawyers. It indicated that the King
had no legal power to do wrong, for although under ne man, he was under
God and the law.?® In this sense the maxim speaks for accountability to the law
rather than for immmunity from its application. The second and opposite
meaning suggested that if whatever the King' does is right, there can be no
question of the King committing eriminal acts, or being subject to criminal
proceedings. This was essentially the Stuart vession®® and it rests on 2
conception of sovereign power that was swept away by the revolutionary:
settlemnent, and which now fits uneasily with modern notions of constitutional
monarchy in a democracy® The discomfort associated with Crown immuni-

tes is an indication of this uneasy fit.

What is the Crown _for the purpose of the immunity from crimingl liability?
There has been much debate about the meaning of the Crown. It is well
known that in Town Investments Ltd v Depariment of the Environment?® Lord

2 See Latham CJ. in Cain v Doyle, ibid.

3 See e M. Freedland, “The Crown and the Changing Nature of Government” in M. Sunkin and
S. Paync, eds, The Narure of the Croun (Oxford University Press, 1999), Ch.5, where Freedland argues
that the indivisibility of the Crown is now 2 legal fction.

24 From the Latin nex non potest peaere (2 Rolle R. 304).

5 bid 70. 1 Brace. 5; 12 Co.Rep. 65.
% DL, Kcir and EH. Lawson, Cases in Constitutional Law (6th ed. by EH. Lawson and D). Bentley,

Oxford, 1979), p.72. _
7 Sex Sedley, 0.3 above. T .
28 [1978] A.C. 359 and Lord Woolf in M, 0.1 sbove. susdal
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Diplock said that “the Crown” is now used in 2 “fictional sense” to refer to
“the povernment”, including “all of the ministers..: and parliamentary
secretaries under whose direction the administrative work of government is
carried on™ 2 If this is correct, could it be that the Crown's immunity from the
criminal law is enjoyed by the government as well as by ministers and
officials?®® Sir William Wade ‘describes the statements in Town Investments as
being aberrations that appear “bizarre”.* He says that in truth the Crown
means simply the Queen.®* On this basis, is it only the Queen that possesses
jmmumity from criminal Lability? If this is so, why is ic assumed that Crown
bodies possess immunity? It is to such jssues that I now turn.

g

o net
S

v
)

The immunity from criminal liability is a personal immunity of the monarch

At its core the immunity is 2 personal immunity of the monarch from criminal
rocess®® and consequently criminal Lability.® It is one of several immmunities

and privileges®> which owe their origin to the monarch’s status in the feudal

system. Dicey famously illustrated the imununity when describing the maxim

that the King can do no wrong. This, he said®: -

... means, . . . that by no proceeding known to law can the Queen be
made personally responsible for any act done by her; if (to give an absurd
exatnple) the Queen were herself to shoot the Premier through the head,
no court in England could take cognizance of the act.

Dicey’s graphic example illustrates the apparent absolute nature of the
monarch’s immunity: it appears to extead to the most audacious and serious
criminal actions.”” Whether the common law immunity would be sufficient to
protect a monarch who committed. such criminal acts, of course, is another
matter entirely. Certainly our constitutional history shows that ways can be

found to try, convict and execute 2 King for being a “tyrant, tmitot and
murderer”. Nonetheless, leaving aside such exceptional events the common
taw does appear to confer an absolute immunity upon the monarch that makes

29 Tyum Tnvestments Ltd, n.28 above, at 381, In the same casc Lord Simon said that “the Crown”
incledes 2!l ministers and central government officials. .

% in M Lord Woolf distinguished the Town Imvestments case, indicating that it would not be
appropriate to apply the approach adopted in the decision to actions in tort ([1993) 3 All ER. 537 at
558b-c). Likewise, it is unlikely that the decision offers much asxstance in the conrext of eriminal

Habilicy.

31 Sir Willizm Wade, “The Crown, Ministers and Officials: Legal Status and Liability” in Sunkin and
Paync, n23 above, p.25. . )

2 ibid p.24, citng the Intcrpre:ation Act 1889, s.30.

* Glaoville Williams, Criminal Law; The General Part (Stevens, Londoa, 1961), pars.257.

% The Crown Proceedings Act 1947, 5.40(1) perpetuated the immunity in tort of the sovereign in
his or her privare capacity.

35 Noge also the inability to compe! the monarch to give evidence, an issuc recently highlighted by
the collapse of the trial of Paul Burrell, Princcss Diana’s former buder, on which see D, Pannick,

“Turning Queen's Bvidence™ [2003] E.L. 201. )
% A V. Diccy, Introduction to the Study of the Law of the Constitution {10th ed., Macmillan, London,

1959), p.25. .
37 Sec below; discussion of head of state immunity in intcrnational law, and compare the ioumumity

of former heads of stare and diplomars whose immuaity & not absolure, but foncrionzl: mé&one
L Wl O?
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no distinction between crimes or the context in which they are committed

Although not absolutely clear, it appears that the moriarch’s immunity extends
to crimes under customary international law:>® However, under treaty the
jmmunity would not protect a monarch responsible for committing crimes
within the jurisdiction of the International Criminal Court.®

While there is insufficient space for a detailed discussion of the issue, the
“personal” pature of the monarch’s immunity is worth commenting on,
International Jawyers will refer to this as an immmmity ratione personae: it is d
status immunity*! enjoyed by the person who is the monarch, because they are
the monarch. In this regard it is the domestic equivalent of the immunity
conferred upon heads of state by international law.** However, the comron
law immunity with which we are concerned does mot exactly mirror the
international doctrine and the purpose of these immmnities, though sirnilar, is
not identical. The common law immunity of the monarch protects the
institution of the monarchy, but in our system it no longer protects the integ-
rity of the stare. The common law draws no clear division between the private
and public aspects of the monarch, but the immunity is personal immunity
both in the sense that it is an immunity of the person who is monarch while
they are monarch*® and in. the sense that it is an immunity that is “perso " to
the monarchy as an institndon. In principle, it cannot be assumed* by a
representative, or an agent, of the monarchy solely on the basis that they
during the course of official duties and 2

ational law pormits former heads of state,
ted during the coume of official func-

% ¢.g. it draws no- distincion between a crime comumitted
crime committed ac other times, Cf the immunity that intern
which is said to be limited mtione materige to crintes commit
tions.

% There are dicta to suggest the immunity might aot protect those guiky of the most serious
international crimes. However, o the decision of the International Court of Justice in Case Conczraing
the Arvest Warzant of 11 April 2000 (Demoantic Republic of the Congo v Belgium) February 14, 2002; A.
Cassesse, “When May Semior State Officials be Tried for International Crimes? Seme Comimenls on the
Congo v Belgium Case™ (2002) 13 EJ.LL. 853. Cf Al Adsani v Govenument of Kusweit (1996) 107 LL.R
536 where the Court of Appeal recognised stte immmity in civil proceedings involviag 2 criminal
matter; the issue i this case was taken to the Buropean Court of Human Rights which held thac the
immunity did not consticute a violation of Art6: Al-Adwanf v UK (2002) 34 EHLR R, 11

0 Arc 27 of che Rome Statste of the Interpatioral Criminal Court provides that neither mgonal nor
inteenational immunitics shall act as a barrier to the court’s jurisdiction over heads of stare and others.
These may, however, be practical problers in sccuring cooperation with respect to the waiver of
immunitics under Act.98 of the Rome Sate.

. *'¢f Loed Millet in Ex p. Pinochet (Ne.3), n.2 sbove, at 171c.

% The immunity confecred by international hw on heads of state probably owes irs origins to
common law principles relating to sovercign jmmunicy: J.L. Mallory, “Resolving the Confision over
Head of State Immunity: the Defined Rights of Kings” (1986) 86 Columbia Law Review 169 at 170, Sce
abo Lord Browne-Wilkinson in Ex p Pinochet (No.3) [2000] 1 A-C. 147 ar 201.

“3 It is unlikely that a former monarch would rerain absolute immmnity for crimes conumitted while
monarch, Although unclear, the position of 2 former monarch might be analogous to the posidon of
a former head of state in international law. In this conrext it may be nowed that the majority of dheir
Locdships in Ex p. Plnochet (No.1) and (No.3) appeared cxpresly or implicidy to agree with Lord
Nicholls, when he said in Ex p. Pinochet (INo. 1) that: “international law has made plain that cermin types
of condttet, including torture and hostage taking, are not acceprable conduct ou the part of anyone. This
applies as much to heads of Stare, or even more so, 15 it does to cveryoue else; the contrary conclusion
would make 2 mockery of interrational law™™: 20001 1 A.C. 61 at 109. Sec aleo NS R.odley, “Breaking

- the Cycle of Impuniry for Gross Viclatorss of Human Righm: The Pinochet Case in Pesspecnve’
(2000} 69 Nordic Journal of Intemational Law 11~26; A Cassesse, n.39 above.

* Whether the imraunity can be conferred upon a representative or agent is another Mater
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perform services for the monarch®® By contrast, the interpatiomel law
immunity of heads of state is persomal in the first sense, but not in the sécond.
It is an immugity of the peron who is head of state as “the personal
embodiment of the State itself”.% The result js that it is an immuwity of the
state, but not of any individual ot single institution within the state. This is
reflected in the principle that the immunity can only be waived by the

state.’

The personal immunity of the monarch does fiot extend to the monarch’s servants or

agents
Over 350 years ago Flale wrote::

[T]he king . . . is not subject to the coercive power of the law in respect
of the sacredness and sublimity .of his person, the instruments
ministers that are the immediate actors of such unlawfisl things are subject
to the coercive power of the Jaw. For the king's act in such case being void
doth not justify or defend the instruments. This is one of the principal
reasons of the maxim in law that the king can do no wrong.*®

Lord Woolf made essentially the same point in M v Home Office when he said
that: “the fact that the sovereign can do no wrong does not mean that a servant
of the Crown can do no wrong”,** There is an sbundance of anthority for

this.® Indecd, Sir William Wade says that “the immunity of the Crown was
_ only tolerable because it did not extend to ministers and Crown Officers, who
iwere liable personally in law for anything unlawful that they did; and it made

» 51

no difference that they were acting in an official capacity -

While meither Lord Woolf nor Sir William ‘Wade refer specifically to
cciminal acts® there is mo doubt that if prosecuted® and found guilty servants
of the Crown will incur personal criminal liability for their crimes, even when
committed during the course of their official actions. At common law this
would apply to any minister or servant of the Crown, including members of
the security setvices and soldiers.* The reason is that servants of the Crown do
not possess the monarch’s personal immunity from criminal hability, even

45 ff BMA v Greater Glasgow Henlth Board {19891 A.C. 1211; Bfizer Corp v Ministry of Bealth {1965}

A.C.512. _

a6 [ ord Millerr, Ex p. Pinocher (Ne.J), at 265.

«7 The imunity at the heart of the Pinochet decisions was Chile's, not Pinochet’s,

o1 Hale’s Prerogatives of the King (Seldon Socicty, London, 1976), p.15. See also Farl Jowirr, Dictlonary
of English Law (Sweet and Maxwell, London, 1959) 1558, where the maxim chat the King can do no
wrong is said to mean that it s not o be presumed that the king will do or sanction anything contary
to the law, to which he is subject”. Nonetheless, “if an evil act is done, it though emanatiog from the
king personally, will be imputed to his ministezs, for whose acts the king is in no way responsible”.

42 M, n.1 above, at 551. .

50 I, addidion to Hale, n.48 above, sce also Amson, Law and Custorn of the Constitution (Clarendon
Pross, Oxford, 1907) Vol.11, p.46. _

* (bid. pp-25—26. .

52 flole. .48 above, does, howeves, refer ©9 the law’s cocrcive power.

52 On whether members of the security services should be prosccuted for crimes, §€% Sir Joka
Donaldsoa M.R.. in Att-Gen v Guardian Newspapers (No.2) [1990] 1 A.C.109 at 150

5449 R v Clegg [1995] 1 A C. 482
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when serving the Crown. The jaw treats them in precisely the same way s it
treats anyone else. As Anson expressed it: _—
( ed any distinction between those

Our copstitution has never recognis
ho are not officers of the State in

citizens who are and those citizens W
respect of the law which governs their conduct or the jurisdiction which

deals with them 33
at the personal nature of the immmunity attaches to the

Here again we can see th
institution of the monarch, but not to services performed for the mon-

arch.5¢

Personal liability but “offical” immunity? -
It has been said that traditionally it is by asserting the personal Hability of officials
that the status of the Crown is reconciled with the rule of law.*? Unfortunately
st cannot be stated with confidence that this reconciliation is yet complete in
the context of criminal liability. This is because the imposition of personal
liabilicy is not always sufficient to reflect any official and/or institutional
responsibility that may exist when crimes are committed while the Crown is
being served. Punishing the “instrument” (to borrow from Hale) s clearly not

the same as finding the modern equivalent

demands further consideration. __
Halsbury’s Laws tells us, without citing authority, that Crown setvants

(including ministers and civil servants) “it seems” are not liable for crimes

cormmmitted in their representative (offidial) capacity.>® ‘While the meaning of this
staternent is not absolutely certain, as we have just seen, it cannot be that
muutted while they are

Crown servants are personally immune from crimes co
in the service of the Crown. Rather jts meaning appears to be that servants of
the Crown seemn to be immune frome crimes commiitted in thelr capadty as
servants of the Crown. In other words David Blunkett might be personally

liable for any crime commitred whilst serving the Crown, but as Secretary of

State he would be immune. If this is correct there is personal liability, but

“official” immunity

This position is cousistent with conventional thinking, at least in terms of
the monarch’s immunity. As Hale indicated, the King remained immune while
the “instruments” by which he acted could be prosecuted. How this personal
immunity of the monarch could be assumed to confer an official immunity

upon the Crown in its more ge
rministers as ministers and upon government departments and Crown bodies, is,
of course, one of the great tricks of our constitutional history. The willingness

of the judges to accept the fiction of the Crown as government clearly played

55 [ ow and Custom of the Constitution, n.50 above.

56 o BMA v Greater Glasgow Health Board and Efizer Corp v Miaistry of Elealth, n.45 sbove

57 M. Loughlin, "The State, the Crown and the Law" in Suakin and Payne (0.23 above), p.72 dting
H.gl;_.a'éﬁdc and C_E Forsyth, Administrative Law (now Sth ed., Oxford University Pros, 2000),
pe- 4. ) '

L ord Lester of Herne Hill and D. Oliver, cds, Halsbury's Laws of England (4th cd., wmissuc,
Butterworths, London, 1998) Vol.8(2), para 338 (Coostitutional Law 2nd Human Rights).

of the monarch culpable. This pomnt

neral and fictional sense, in other words upon .
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a part, as did criminal law’s orthodox emphasis on the wrongdoing of
individuals. Other factors may also have combined to create the present
apparent “official” immunity of Crown servants and bodies from criminal
liability.® While not concerned with criminal ability as sach, the Court of
Appeal’s decision in A illustrates this approach when, following Lord
Diplock in Town Investments, it held that procecdings for contempt could lie
against the Home Secretary personally, but not against the Crown or the Home

Office.

A rather different approach was taken by the House of Lords. Having
explained that jurisdiction exists to grant injunctions against ministers of the
Crown, Lord Woolf said that if these remedies are not complied with the court
may make a finding of contempt “not against the Crown directly, but against
a government department Or 2 minister of the Crown in his official capacity™®*
and where the contempt relates to the officer’s own default, there may also be
1 finding of contempt against the ministes personally. Where the finding was
against the office, “the object is not so much to punish an individual as to
vindicate the rule of law”; it would “demonstrate that the government
department has interfered with the administration of justice. It will then be up
to Pacliament to determine what should be the consequence of that finding.”
This pragmatic response meets the traditional inability to execute court orders
against the Crown and recognises that in the present state of the law it is
ultimately for Partiament to resolve conflicts between the judicial and executive
branches. It also shows that methods can be found to recogmise the official
ligbility of ministers and government departments for wrongdoing and thac
obstacles, such as the absence of personality and the inability of the courts to
exercise a coercive jurisdiction against the Crown, are not insurmountable
barriers to this being achieved. -

While differences exist between a finding of contempt and the application of
criminal law more generlly, this decision suggests that Crown immunity. per
2 should no longer prevent courts from finding that a crime bhas been
committed by government departments, Crown bodies, ministers or others
while acting in their official capatity, as well a5 in their personal capacity. As in
the case of contempt, whether such a finding would lead to punishment could
be left to Parliament.

A finding of official guilt, however, is patently not the same as conviction in
the criminal court, at Jeast in symbolic terms. And many will argue that this
pragmatic approach is not an effective substitute for a proper regime for
imposing criminal liability upon the institutions of government in relation to

5% See further Loughlin, n.57 above.

9 [1992) QB. 270, CA.

6 ¥ ord Woolf said that the difference between the Crown and it servanss “is of no practical
sigaificance in judicial review proceedings”™: [1994] 1 A.C. 377 at 407. Loughlin has poinred out that
this fictional concept of the Crown is not an adcquare afternative to 2 developed legal concept of the

state, n.57 abave. -
2 There may be other reasons why the cours may be unwilling to make such 2 finding, relsting, for

example. to the substantive mature of the cimes involved and m particular problems of establishing ens

ree and causation. ‘ 00002 9
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their official actions.®® Indeed, in relation'to certain étimes this is already

necessary. . .
The Convention against Torture and Other Cruel, Inhurman or Degrading

Treatment or Punishment 1984,% for instance, in Art.1(1) provides that the
pain or soffering occasioned: by ¢t
instigation of or with the consent or acquiescence of 2 public official or other
person acting in an official capacity”.*® Sit Nigel Rodley explains that this
language is aimed at catching not only the (usually relatively lowly) policemen
or soldier who typically inflicts the torrure, but also those who require or allow
him to do it by virtue of their superior authoxicy, hierarchical or political. He
adds that, “both justice and prudence require their, often greater, responsibility
to be acknowledged and their potential involvement to be deterred and

condemned”.%¢ :
Here the imposition of official liability is aimed at situations where the crime

of torture is carried out under official directions or with official acquiescence.
The essential aim is to impose liability on those within the state who are
responsible aud Dot just upon the individuals who carry out the acts. While
torture is an extreme example, it is likely that other situations exist wheze the

conviction of individuals fils to recognise that crimes are linked to decisions
taken at more senior levels or to systemic fallings within central govero-

ment.
Nonetheless, important as it is, .the example of torture does not raise the

most difficult issues associated with official Hability. This is because the crime
of torture fits within the orthodox model of criminal lability in the sense that
it is committed by individuals acting under or with the express or implicit
support of other more senior officials. Official liability is imposed because
identifiable officials have encouraged the torture. o

A similar situation could apply to Crown bodies using orthodax pringciples
‘of corporate crimne. For instance, it is arguable that incorporated Crown
bodies®” are currently liable under criminal law principles in circumstances
where private corporations would be guilty; namely where a person who can
be “identified” with, or is the embodiment of, the body has committed an
offence. Here the offence will be vicariously attribured to the Crown body.*”
The body is guilty because the individual officer is personally guiley, but 2

finding of guilt could be taken to signify “official” as well as personal guilt.

enc to another, -

& As seen above a finding of guilt could lead to a fine being paid fom one deparmn
and this might be an effective and worthwhile sanction. However, it is Hiely. that findings of guilt would
be more imporant. . .

é The Convention was implemented in the UK by Criminal Justice Act 1988, 5.134(1).

%5 Pmphasis added. Art.2(3) gocs on to s3y: “An order from a supecior officer authority or a public
authority may not be invoked as 2 justfication of rorture”. This latter provision echioes the common law
prohibition on relying on superior orders a5 2 defence.

* Rodley, n.43 above, at 20.

€ It js possible that govermment department might also be responsible ou this basis, but their genesal

lack of legal personality could be a problem, despite M v Home Qffiz.
 ©® Testo Supermarkets Led v Nattrass [1972] A.C. 153; J. Gobext, “Corporate Killings 1t Home nd
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Even if this is correct, this form of liability would almost certzinly suffer the
sort of problems that have become evident in the confext of torporate crimes,
including the difficulty of identifying an appropriate guilty individual and
problems of causation.®® Moreover, this approach is only availsble where the
official wrongdoing can be fitted into the existing anthropomorphic model of
criminal law, in other words where individuals are culpable. But as is clear in the
private sector, actions that deserve to be called crimes are not always the
responsibility of individuals and can be cansed by a combination of errors within
an organisation for which no identifiable individuals are responsible. Even if
Crown bodies are liable to the criminal law applying principles of corporate
Liability, this liability would only arise where culpability can belocated in the acts
of individuals. At present it is unlikely that the criminal law is sufficiently
developed to impose liability upon Crown bodies for actions of an institutional

or systemic nature where no single individual or individuals could be liable.

The current proposals relating to corporate killing, however, do provide one
model that could be a basis for a broader system of official criminal liability.™

Under these a corporation (or more accurately an undertaking) will be guilty
of the offence of corporate killing if its management failure was one of the
causes of the death. The term “management filure” refers to the way the
institution’s affairs are managed, that is to say, the way it organises its affairs, and
not just to the failings of its managers or the fault of its employees.”* Here,
then, liability is to be based on institutional failings gather than individual
culpability. The government has accepted that Crown bodies should be held
accountable where death occurs as a result of “2 management failure”, but has
decided that such bodies are to be immune from prosecution.”® The exclusion
of the Crown from the offence of corporate killing has been subject to severe
criticism, in partcular, by the Centre for Corporate Accountability.™ It is
nonetheless not insignificant that the government has accepted that deaths can
result from management failures within government departments and Crown
bodies and that where this occurs the bodies should be accountable. This may
well provide the seed from which 2 future regime for imposing official

government criminal liability may develop.

Conclusion

This short survey indicates the following. The practical importance of Crown
immunity is most often felt in relation to regulatory offences. However, in this

o itid. for Gobert's discussian of the prosecution that followed the Southall main crash.

7 propasals for a crime of corporate killing were fisst made by the Law Commission, Lagislating the
Criminal Code: Involuntary Manslaughter (Law Com. 237, 1996). The government proposals were
contined in Reforming the Law on Bwoluntary Manslaughter: the Govermment's Proposals (Home Offce,
2000). Scc Gobest, n.63 above. On May 20, 2003 the Home Secretary announced that a deaft Bill on
ccf:rpg;rate manslaughter would be published and 2 timetable for legishrion armounced in the autnmn
of 2003.

" See Gobert, n.68 above, at 73-80. .
™ Ay in the Food Safery Act 1990, a declaration of non-compliance with appropriate standards way

be issued against government departnent and Crown bodies. 0

7 Sec .10 above.
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context the immunity is essentially a mattet of policy and is not dictated by any
fandamental constitutional principle. Nonetheless the principles of equality,
transparency and 2ccountability, coupled with the desirability of providing
effective redress contribute to the case in favour of removing these immunities.

This seems to be largely accepted by the government
‘That this is so appears clear from the apswer given by Lord Falconer of
n asked by Lord Kennet: “What is the

Thoroton to the following questio

present status of Crown immuaity; what bodies and agendies may stll claim it;

whether it is to be abolished; and, if so, when?”™ Lord Falconer’s answer was

that:
Crown immunity is being rernoved as legislative opportunities arise. In
recent years, Crown imuunity has been removed from the NHS and from
food safety and environmental legislation, so Crown bodies are subject to
similar regulatory requirements to others and to statutory enforcement
arrangements. In the Competition Act 1998, Crown bodies were made
subject to the prohibition of anti-comp etitive agreements and the abuse of
market power. Ctown bodies- must comply with the requirements of
health and safety legislation, although they are excluded from the
provisions for statutory enforcement, including prosecutions and penal-
Gies. Continuing immunities should not be used to shelter inadequate
standards in areas where the Crown is not at present bound by existing -
requirements. Crown bodies are expected to comply as though these

requirements applied to them.

[mportant as regulatory offences are, the
imrumity is felt in relation to commoon
nal immunity and second in

contexts. First, in relation to the monarch’s perso
relation to the “official” immmunity that government departments and Crown

bodies are assumed to possess.
The monarch’s personal immunity is said to protect the person who is King
or Queen and the integrity of the monarchy as an institution. Unlike the

immunity conferred by international law on heads of state it is not the

true ‘constitutional importance of the
law or “true” crimes aud in two

narch’s personal immuniry is an

jthout damage being
caused either to the momarch’s of the monarchy’s standing. The monarch’s
personal immunity does not protect ministers and other Crown servants from
incurring pexsonal criminal liability for acts cormitted during the course of

their official activities. :
d most sensitive issue concerns the imposition of

The most difficult an
criminal liability on offices of the Crown, government departments and Crown
bodies as such, in other words the imposinon of liability for offical rather than

personal actions. M indicates that the courts may have jurisdiction to make

findings of official liability, leaving Padiament to take whatever steps it

copsiders necessary in response. Whether the imposition of actizal criminal
liability is or could be possible is mor= complex, raising as it does issues of
56552




B52 28650720 P.14
_ ) ARTMENT OF JUSTICE . . s 31 -
 13-FEB-29B4 14:49 DEPARTH ¥ rowa immupity from Crimins] Liability 729

substantive criminal law as well as Crown immunity. This is an area in which
the courts may well be able to develop the law. Hoyvever, more comprehensive
reform would probably require legislation. _

The main options appear to be as follows. The situation could be left a3 it
s with Parliament removing immugities as particular situations require. This, -
ss we have seen is government’s preferred opdon. It enables judgments to be
made in paricular contexts and thereby minimises the risk of uncertain
consequences. It is also cost effective and efficient in terms of parliamentary
gme. On the other hand, the approach leads to inconsistency and arhitrary
distinctions. It also places the onus on those secking to remove immunity,
when the onus ought in principle be on those arguing for special protection.
Most importantly, this approach is ualikely to touch the general issue of the
Crown's immunity from “true” crimes.

The most radical approack would be to abolish Crown imrnunity altogether,
both in relation to regulatory offences and in relation to common law cximes.
Where a case could be made for its retention, for example in relation to key
fnctions of the state, this could be reflected by the conferment of special
immumnities in defined circumstances. This approach would recognise the
exceptional nature of the immunity and would place immunities on 2
legislative footing. There is much to commend this approach in principle.
However, careful thought would need to be given to the consequences of a
reform that would have general effect on centrat government. In particular, the
lisbility regime that would apply once the immumnity is removed would need
careful consideration. 1 have touched on some of the problems eatlier, but this
is a matter that would probably need to be deliberated upon by a body such as
the Law Commission.

A spcedier and less radical option would be to reduce the immunity to
statutory form. This would regularise its constitutional basis.” It could also
provide an opportunity to create a presumption against immunity that would
apply in relation to future statutory offences. Were such a presumption created,
in future immunities could only be conferred expressly. This approach would
recognise the need to justify immunities and would be in accordance with the
general approach in human rights law.

The government has established an inter-departmencal working group o
consider the general issue of Crown immunity and we must wait to see
whether its deliberations lead to any change. One suspects that this may be one
of the issues where there is less enthusiasm in some quarters of Whitehall’® for
significant reform than even amongst mumisters.

75 For an cxample of a suggested codification of Crown immunity, sec Institute for Public Policy
Research, The Constitution of the United Kingdom, (IPPR,, London, 1991) which in Ch.4 (Head of State},
Art34.3 provides that: “The Head of State [the Queen and her heirs] is peconally entided to. . .
immunity §om ¢riminal proceedings in respect of 21l things done or omitred to be done by the Head
of Statc either in an official or in a private capacity”. .

76 f the internal debates leading to the cnactment of the Crown Procesdings Act 1947; sec J. Jacob,
“The debates Behind the Act Crown Proceedings Reform, 192219477 {1992] PL. 452484,
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Lords Hansard Written Answers text for 4 Nov 1999

Crown Immunity

Lord Kennet asked Her Majesty's Government:

What is the present status of Crown immunity; what bodies and agencies may still claim it; whether it is to be
abolished; and, if so, when.[HL4439]

Lord Falconer of Thoroton: Crown immunity is being removed as legislative opportunities arise. In recent years,
Crown immunity has been removed from the NHS and from food safety and environmental legislation, so Crown bodies
are subject to similar regulatory requirements to others and to statutory enforcement arrangements. In the Competition
Act 1998, Crown bodies were made subject to the prohibition of anti-competitive agreements and the abuse of market
power. Crown bodies must comply with the requirements of health and safety legislation, although they are excluded
from the provisions for statutory enforcement, including prosecutions and penalties. Continuing immunities should not be
used to shelter inadequate standards in areas where the Crown is not at present bound by existing requirements. Crown
bodies are expected to comply as though these requirements applied to them.
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20 Nov 2003 : Column 1157W--continued

Crown Immunity

Huw Irranca-Davies: To ask the Parliamentary Under Secretary of State, Department for Constitutional A ffairs, if he will make a statement on the impact of (q) thg Freedom of
Information Act 2000 and (5) human rights legislation on disclosure of information from hearings under which access is restricted owing to Crown Property immunity from

prosecution. [133075]

Mr. Leslie: Consideration is being given to the issue of the State's immunity from criminal proceedings. Both the Governunent's consultation paper on the reform of the law on
involuntary manslaughter, in May 2000, and 'Revitalising Health and Safety’ in June 2000, contained proposals for removing or modifying that iinmunity.

In the light of the responses to those publications, an inter-departmental working group was established. My noble Friend. the Under Secretary of State, Lord Filkin. will write to the

hon. Member when further infomation is available.
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