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CAD. 571 Securities and Futures Ordinance—-Part TV 109

147. Offence to fraudulently or recklessly induce
others fo invest money

(1) A person commils an offence if he makes any fraudulent
misrepresentation or reckless misrepresentation for the purpose of inducing
another person—

{a) to enter into or offer to enter into-—

(i) an agrecement to acquire, dispose of, subscribe for or
underwrite securities; or

(1) a regulated investment agreement; or

(h) to acquire an interest in or parlicipate in, or offer 1o acquire ian
interest in or participate in, i colleclive investment scheme.

(2) A person who commits an offence under subsection (1) is liable -

() on conviclion on indictment to & tine of 31,000,000 and 1o
imprisonment for 7 years; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 menths.

(3) For the purposes of this section —

(@) “fraudulent misrepresentation” (IKFEHA B MELE) means-—

{i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceplive;

(i) any promise which, at the time when it 1s made, 1ts maker
has no intention of fulfilling, or is 1o the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, al the time when it is made, is to the
knowledge of its maker not justified on the facts then
knowin to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the case of the forecast, the forecast is rendercd
o miskeading or deceptive;
(M “reckless misrepresentation™ {[EIRIEC 0% % 8B ) means---

(i) any statement which, at the tme when it is made, s false,
misleading or deceplive and is made recklessly;

(i1) any promise which, at the time when it is made, is not
capable of being fulfilled and is made recklessly;

(i) any forecast which, at the time when it is made, is not
justified on the facts then known to its maker and is made
recklessly; or
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Part [V

CAP. 571 Securities and Futures Ordinance

(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

108. Civil liability for inducing others to
invest money in certain cases

(1) Where a person makes any fraudulent misrepresentation, reckless
misrepreseniation or negligent misrepresentation by which another person is
induced—

{d) to enter into or offer to enter into—
(i) an agreement to acquire, dispose of, subscribe for or
underwrite securities; or
(if) a regulated investment agreement; or
{h) 1o acquire an interest in or participate in, or offer to acquire an
interest in or participate in, a collective investment scheme,
the first-mentioned person shall, whether or not he also incurs any other
liability (whether under this Part or otherwise), be liable to pay compensaiion
by way of damages to the other person for any pecuniary loss that the other
person has sustained as a result of the reliance by the other person on the
ntisrepresentation.

(2) For the purposes of this section, where a company or other body
corporate  has made any fraudulent  misrepresentation,  reckless
misrepresentation or negligent misrepresentation by which another person is
induced to do any act referred to in subsection (1)(a) or (#), any person who
was a director of the company or body corporate at the time when the
misrepresentation was made shall, unless it is proved that he did not authorize
the making of the misrepresentation, be presumed also to have made the
misrepresentation,

(3) For the avoidance of doubt, where a court has jurisdiction to
determine an action brought under subsection (1), it may, where it is, apart
from this section, within its jurisdiction to entertain an application for an
injunction, grant an injunction in addition to, or in substitution for, damages,
on such terms and conditions as it considers appropriate.

(4) This section does not confer a right of action in any case to which
section 40 of the Companies Ordinance (Cap. 32) (whether with or without
reference o section 342E of that Ordinance) applies.
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(5) A person may bring an action under subsection (1) even though the
person against whom the action is brought has not been charged with or
convicted of an offence by reason of a contravention of this Part.

(6) Nothing in this section affects, limils or diminishes any rights
conlerred on a person, or any liabilities a person may incur, under the common
law or any other enactment.

(7) For the purposes of this section—

(¢) “fraudulent misrepresentation” (JKEEAYAEHIR) means-—

(i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceptive;

(ii) any promise which, at the time when it is made, its maker
has no intention of fulfilling, or is to the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, at the time when it is made, 15 to the
knowledge ol its maker not justitied on the facts then
known to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misteading or deceptive; or
(B) in the case of the forecast, the forecast is rendered
mislcading or deceptive;
(b) “reckless misrepresentation” (IE15 BEHE (M & FE Rk ) means—

(i) any statement which, at the time when it is made, is false,
misleading or deceptive and is made recklessly;

(ii) any promise which, at the time when it is madc, is not
capable of being Tulfifled and is made recklessly;

(it} any florecast which, at the time when it is made, is notl
justified on the facls then known lo its maker and is made
recklessly; or

{(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

{A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the casc of the forecast, the forecast is rendered
misleading or deceptive;
() “negligent misrepresentation™ (i 2 M A FHikl) means—

(1) any statement which, at the time when it is made, is false,
misleading or deceptive and is made without reasonable
care having been taken to ensure ils accuracy;
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CADP. 5 Securities and Futures Ovdinance — Part 1V

(ii} any promise which, at the time when it is made, is not
capable of being fulfilled and is made withoul reasonable
care having been tiaken to ensure that it can be tulfilled;

(ii1) any forecast which, at the time when it 18 made, 15 not
justified on the facts then known to its maker and is made
without reasonable care having been tuken to ensure the
accuracy of those facts; or

(iv) any statement or forecast from which, at the time when it 15
made, its maker negligently omits a material luct, with the
result that-——

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

+H09—Offenee-to-issue-advertisements-relating-to-—-—-- -~ — - e e

carrying on of regulated activities, etc.

{1) Subject to subsections (3) to (6), a person commits an olience lf Iye
issues, or has in his possession for the purposes of issue—

(¢} an advertisement in which to his knowledge - -

(i} o persan holds himself out as being prepared o carry on
Type 4, Type 5, Type 6 or Type 9 regulated activity; and

(iiy the person is not licensed or registered for such regulated
activity as required under this Ordinance; or

(h) any document which to his knowledge contains such

advertisement, '

(2) A person who commits an offence under subsection (1) is liable on
conviction to a fine at level 5 and to imprisonment for 6 months.

(3) A person shall not be regarded as committing an olfence under
subsection (1) by reason only that he issues any advertisement or document, or
has any advertisement or document in his possession for the purposes of
isstie—

(@) in the case of an adverllsemenl in which 3 person holds himselt
out as being prepared to carcy on Type 4 regulated activity, to
an intermediary licensed or registered for Type 4 regulated
activity, or a representative of such intermediary that carries on
-such regulated activity for such intermediary;

& in the case of an advertisement in which a person holds himself
7 out as being prepared to carry on Type 5 regulated activity, to
an intermediary licensed or registered for Type 5 regulated
activity, or a representative of such intermediary that carries on
such-regulated-activity for such-intermediary; - T
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CAPD. 571 Securities and Futwres Ovdinance--Part 'V 117

. (2} -In this Part, a reference to a-licence to carry on-a regulated activity—
shall be construed-—
(a) in relation to a licensed corporation, as a licence to carry on a
business in the regulated activity; and
(#) in relation Lo a licensed representative, as a licence to perform
for or on behalf of or by arrangement with a licensed
corporation to which he is accredited any regulated function in
_relation to the regulated activity.
Q)ﬂ&glstratlon for a regulated activity under section [19 shall be
Construed--as-registration for-earrying on a business in the regulated activity,~

114. Restriction on carrying on business in
regulated activities, etc.

(1) Subject to subsections (2), (5) and (6), no person shall—
(a) carry on a business in a regulated activity; or
(b) hold himself out as carrying on a business in a regulated activity.
(2) Subsection (1) shall not apply to—
(¢) a corporation licensed under section 116 or 117 for the regulated
activity;
{h) an authorized financial institution registered under section 119
for the regulated activity; or
(¢) a person authorized under section 95(2) for the regulated
activity.
{3) Without prejudice to subsection (1) but subject to subsection (4), no
person shall—
(«) perform any regulated (unction in relation to a regulated activity
carricd on as a business; or
(6} hold himselfl out as perlforming such function.
{4) Subsection (3) shall not apply to—
(@) a licensed representalive who carries on for his principal a
regulated activity for which the representative is licensed;
(M an individual—
(i) who carrics on for a registered institution a regulated
activity for which the registered institution is registercd; and
(i) whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as engaged by the registered
institution in respect of the regulated activity; or
{¢) an employee of a person authorized under section 95(2) for the
regulated activity who performs any reguiated function in
relation to the regulated activity lor which the person is so
authorized.
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(5) A person shall not be regarded as contravening subsection (1) in
relation to Type § regulated activity by reason only of carrying on one or more
of the activities specified in Part 3 of Schedule 5.

(6) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of providing financial
accommodation if he reasonably believes that the financial accommodation is
not to be used to facilitate—

(&} the acquisition of securities listed on a stock market (whether a
recognized stock market or any other stock market outside
Hong Kong); or

(b} the continued holding of such securities.

{(7) For the purposes of subsection (6), where it is proved in any
proceedings for a contravention of subsection (1) that the persen had obtained,
before providing the financial accommodation to a borrower, a written
coafirmation from the borrower that the financial accommodittion was not to
be used to fucilitate such acquisition or continued holding as referred to in
subsection (6)(a) and (b), that person shall be presumed, unless the contrary is
proved, to have reasonably believed that the financial accommodation was not
to be so used.

(8) A person who, without reasonable excuse, contravenes subsection (1)
commits an offence and is liable—

{¢) on conviction on indictment (o a fine of $5,000,000 and to
imprisonment for 7 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or

(h) on summary conviction to a fine of $500,000 and to
imprisonment for 2 years and, in the case of a conlinuing
offence, to a further fine of $10,000 for every day during which
the oltence continues.

{9) A person who, without reasonable excuse, contravenes subsection (3)
commits an offence and is liable—

(¢} on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $20,000 for every day during which
the offence continues; or

(/) on summary conviction to a fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $2,000 for every day during which the offence
continues.
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116. Corporations to be licensed for carrying on
regulated activities

(1) The Commission may, upon application in the preseribed manner
and payment of the prescribed fee, grant 1o the applicant a licence to carry on
one or more than one regulated activity as the Commission may specity in the
licence.

{(2) The Commission shall refuse to grant a licence to cuarry on a
regulated activity under subsection (1) unfess—

{a) the applicant is—

(i) a company;

(i) an overseas company which has complied with the
provisions of Part X! of the Companies Ordinance (Cap.
32) for the registration of documents; or

(i) a corporation (other than a company or an overseas
company)—

(A) which carries on a business principally outside Hong
Kong in an activity which, if carried on in Hong Kong,
would constitute the regulated activity;

(B) to which section 114(1} would not apply but for the
provisions of section 115(1)(i) and (ii); and

(C) to which Part XI of the Companies Ordinance (Cap.
32) would apply if it established a place of business in
Hong Kong;

(b) applications have been lodged under section 126 in respect of
such persons as referred to in section 125(1){«) and (b) for
approval of them as the responsible officers of the applicant in
relation to the regulated activity; and

{¢) an application has been lodged under section 130(1} for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

() it is a fit and proper person to be licensed for the regulated
activity;

() it will be able, if licensed, to comply with the hnancial resources
rules; and

(c) it—

(i) has lodged and maintains with the Commission such
security in accordance with rules made under subsection (4);
or

Authorized Loosa-leaf Edition, Printed and Published by the Gavernment Printer,
Hong Keni Special Adminisirstiviz Begion lssue 28

000y



5NN H AR G—H VB

Gi) CIRIHENES (5) SKAT LM LRI T -
(4) HBEE T RMATE OGN0 HKMF S HA - LT B IRMRIL B
(cr) RN RL 280170 36 5 iy S 700 0 2 AR PR AT ROTAT AP
by AAFHHRAEN I
(c) SRR H O S SRR RS
() WEEEZSHMFTVINR N - B0 Ry MZSFRENRES
(&) BHEZSIRAEN AT AL -
(5) HBEQ T AMATE GNoG) M FTEHA » BT BIAMGIE
() 5 1% 5 (W) ET7 4 100 JRUBRE 136 UK 916 9 2 4% 39 o S80I 5 T SRR Y 48 B 1 B Ay
i
() GV R S T S S SR R G 2 TR R 5
() BTG AR B AT AT A S . o
(6) HLUBEY (1) SCHERS 0 000 RE 2R T 38 8 @ M 1Y 5 IR 1 BB o TTREE BB 8 7 B E
R4 2 3 I 000 60V oA R A - A AT S AT R SE M M I 0 A RRETR
WEET - WRSH BN SRR R A B T S T e
() FLEBE: QAR DRSS (6) 2ch % v <8 T 40 k0 105 AT SN 4T 4 4o 42 380 6t A 4 307
M SRTEMEET ~ WSS SN N A B3R J i v el e % N A8 WA I Y (R LA
ey T .
(8)  HEhurk e HEFT AR (1) MORESEAMEAT A0 S AR A IS By - ETH0 PRI L
WL HE - Wi ATRE M HAL A -
(9) EAEESEEAW DO FARENERIT » MR EE S HETT A 7 M
B R  TERLEEMVRIRYS 95(2) MO AR TR0k B B (L 35 B IR - RLAT IR
B AL A T WA S -

25 W SR CORE a0 VT BB A by e T B

000%

CAP. 571 Securities and Futures Ordinance—Part V 121

(ii) is insured in accordance with rules made under subsection
(5).

(4) The Commission may make rufes for the purposes of subsection
(3)c)(i) that provide for—

(a) any security to be lodged and maintained by a licensed
corporation with the Commission;

(b) the manner in which the security is lodged;

(¢) the terms on which the security is maintained;

(d) the Commission’s power to apply a security lodged and
maintained with the Commission in such circumstances, for such
purposes and in such manner as may be prescribed in the rules;

{e) any other matter relating to the security.

(5) The Commission may make rules for the purposes of subsection
(3)(c)(ii) that provide for—

{a) insurance coverage for specified amounts to be taken out and
maintained by a licensed corporation in relation to specified
risks;

() the terms on which the insurance is to be taken out and
maintained;

{c) any other matter relating to the insurance.

{6) A licence granted under subsection (!} shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(7Y Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (6}, the amendment,
revocation or imposition takes effect ut the time of the service of the notice or
af the time specified in the notice, whichever is the tuter.

(8) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

(9) Without prejudice to the Commission’s powers under Part IX, a
licence granted to a corporation to carry on Type 7 regulated activity shall be
deemed to be revoked in respect of that regulated activity upon the
corporation’s being granted an authorization under section 95(2) to provide
automated trading services,
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regulated activity, and the regulated activity shall be operated in—

such manner as may be specified in the notice pending the
revocation of the registration under section 197(2).
(9} The Commission shall not exercise its power under subsection (5) or
+83¢h)- unless the Commission has first consulted-the Monetary Authority,

120, Representatives to be licensed

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on one or more than one regulated activity as the Commission
may specify in the licence for a corporation licensed under section 116 to which
he is accredited.

(2} The Commission in its absolute discretion may, upon request by the
applicant in the prescribed manner and payment of the prescribed fee, grant to
the applicant a provisional licence to carry on, for such corporation, the
regulated activity in respect of which the application is made,

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) or (2} unless the applicant satisfies the
Commission that he is a fit and proper person to be so licensed for the
regulated activity.

(4) The Commission shall refuse to grant a licence under subsection (2)
unless the applicant satisfies the Commission that the grant of the licence will
not prejudice the interest of the investing public.

(3) A licence granted under subsection (1) or (2) shall be subject 1o the
condition specified in subsection (6) and to any other reasonable conditions as
the Commission may impose,

(6) It shall be a condition of a licence granted under subsection (1) or (2)
that the licensed representative concerned shall -

(«y at all times keep the Commission informed of particulars of his
contact details including, in so far as applicable, his residential
address, telephone and facsimile numbers and electronic mail
address; and

(1) inform the Commission of any change in the particulars within
14 days after the change takes place.

{7) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection {5) or impose new conditions as may be reasonable in the
circumstances.

(8) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (7), the amendment,
revocition or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later,
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(9} A provisional licence shall be deemed to be revoked—
(¢} upon the Commission’s refusal of the relevant application made
under subsection (1); or
(b} upon the grant of the licence sought under the application,
whichever first occurs.

(10) Without prejudice to the Commission’s powers under Part IX, the
Commission may, after having regard 10 the interest of the investing public
and in its absolute discretion, by nolice in writing served on the licensed
representative concerned, revoke a provisional licence granted under
subsection (2).

(11 On the revocation of a provisiona! licence under subsection (%) or
(10), the person who was formerly the licensed representative under such
licence shall return the licence to the Commission within 7 business days alter
the revocation,

(12) A person who, without reasonable excuse, contravenes subsection
(11) commits an offence and is liable on conviction to a fine at Jevel 6 and, in
the case of a continuing offence, to a further fine of $2,000 for every day
during which the offence continues.

(13) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1) or (2), use a name other
than the name specified in the licence.

121. Temporary licences for representatives

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant u
licence to carry on, for a period not exceeding 3 months, one or more thun one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specity in the licence—

(@) for a corporation licensed under section 116 to which he is
accredited; or

() for a corporation licensed under section 117 to which he is
accredited.

(2) The Commission shall refuse to grant a licence ta carry on a
repulated activity under subsection (1) unless the applicant satisties the
Commission—

(@) that he carries on in a place outside Hong Kong an activity
which, il carried on in Hong Kong, would constitute carrying on
the regulated activity, under an authorization (however
described) by an authority or regulatory organization in that
place which— :

() in the Commission’s opinion, performs a function similar to
the functions of the Commission under this Part;
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(ii) conftrms to the satisfaction of the Commission that the
applicant has been so authorized; and

(iii) the Commission is satisfied is empowered under the law of
that place to investigate, and, where applicable, to take
disciplinary action for, the conduct of the applicant in Hong
Kong;

() where the application is for a licence under subsection (1)),
that—

{i) he carries on the activity referred (o in paragraph (@) for or
on behalf of a corporation which carries on the activity as a
business principally in a place outside Hong Kong under an
authorization (however described) by un authority or
regulatory organization in that place which—

(A) in the Commission’s opinion, performs a function
similar to the functions of the Commission under this
Part; and

(B) confirms to the satisfaction of the Commission that the
corporation has been so authorized; and

(ii} the licensed corporation to which he secks to be accredited
is a member of the same group of companies as the
corporation referred to in subparagraph (i);

{¢) where the application is for a licence under subsection (1){),
that he seeks to be so licensed solely for the conduct of his
principal’s business in the activity referred fo in section
117(2)(a);

(d) that the granting of the licence would not result in his being
granted licences under subsection (1) for respective licence
periods that in total exceed 6 months in any period of 24
months; and

(¢} that he is a fit and proper person to be so licensed for the
regulated activity.

(3) A licence granted under subsection (1) shall be subject 1o the
condition specified in subsection (4) and to any other reasonable conditions as
the Comimission may impose.

(4) Tt shall be a condition of a licence granted under subsection (1) that
the licensed representative concerned—

{a) shall at all times keep the Commission informed of particulars of
his contact details including, in so far as applicable, his
residential address, telephone and facsimile numbers and
electronic mail address;

(b) shall inform the Commission of any change in the particulars
within 14 days after the change takes place; and
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(¢) shall not hold any client assels in carrying on the regulated
activity for which he is so licensed.

(5) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection (3) or impose new conditions as may be reasonable in the
circumstances.

(6) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (5), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(7) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1), use 4 name other than the
name specified in the licence.

~122.—Approval and transfer of accreditation

(1) The Commission may, upon application in the prescribed m}an’ner
and payment of the prescribed fee, approve the accreditation of a licensed
representative--- e

(@) who is licensed under section 120(1) or (2) or J21(1)a), 10 a
corporation licensed under section 116; or 7
{5 who is licensed under section 121(1)(h), to a corporation licensed
under section 117, :
and shall specify in the licence, upon such approval, the corporation as his
principal. :

(2) The Commission may, upon applicalion in the prescribed manner
and payment of the prescribed fee by a licensed representative licensed under
section 120(1) ar (2) or 121(1), approve he transler of his accreditation to
another corporation licensed under section 116 or 117 {as the case may be),
and upon approving the transfer, the Commission shall re-issue the licence 10
the licensed representative with the name of the corporation specified in the
licence as his principal. -~

(3) The Commissjon shall refuse to—

(a) approye an accreditation under subsection (I); or

(b) apprdve a transfer of accreditation under subsection {2),
unless the applicant satisfies the Commission that he will be competent to
carry out l}isfdputies to the requisite standard as a licensed representative for or
on behalf of the licensed corporation concerned.

(4) Without limiting the generality of subsection (3), where a licensed
r;ﬁresentativc who is licensed under section 1211 }(«) applies-—

4 {a) under subsection (1)) tor approval of an accreditation; or
e —{p)—-tinder-subseetion-(2) for approval of a transfer of accreditation, -
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“br—the-fermy-manner and-time penod in which such information is
to be provided;
~{e)~any-otherTiia ttcr4ela.tmg, thcreto

129. Determination of “fit and proper”

(1) In considering whether a person is a fit and proper person for the
purposes of any provision of this Part, the Commission or the Monetary
Authority (as the case may be) shall, in addition to any other matter that the
Commission or the Monetary Authority (as the case may be) may consider
relevant, but subject to section 134, have regard to—

{a) the financial status or solvency;

{£) the educational or other qualilications or experience having
regard to the nature of the functions which, if the application is
allowed, the person will perform;

(¢) the ability to carry on the regulated activity competently,
honestly and fairly; and

() the reputation, character, reliability and financial integrity,

of—

(i} where the person is an individual, the person himself;

(ii} where the person is a corporation (other than an authorized
financial institution}, the corporation and any officer of the
corporation; or

(iii) where the person is an authorized financial institution, the
institution and any director, chicl execulive, manager (as defined
in section 2(1) of the Banking Ordinance (Cap. 155)) and
executive officer of the institution.

(2) Without limiting the generality of subscction {1), the Commission or
the Monectary Authority (as the case may be) may, in considering whether a
person is a fit and proper person {or the purposes of any provision of this
Ordinance—

(@) take into account a decision made in respect of the person by —

(i} (in the case ol the Commission) the Monelary Authority or
{(in the case of the Monetary Authority) the Commission;

(ii) the Insurance Authority;

(iit) the Mandatory Provident Fund Schemes Authority; or

(iv) any other authority or regulatory organization, whether in
Hong Kong or elsewhere, which, in the Commission’s
opinion, performs a function similar to the functions of the
Commission;

(h) take into account any information in the possession of the
Commission or the Monelary Authorily (as the case may be),
whether provided by the person or not, refating to—
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(i) where such consideration relates to a licence under section
116 or 117 or an application for the licence, any other
person who is or is to be employed by, or associated with,
the person for the purposes of the regulated activity for
which the licence is granted or the application is mude {as
the case may be);

(i) where such consideration relates to a licence under section
116 or 117 to carry on a regulated activity or any
registration for a regulated activity under section 119 or an
application for the licence or registration, any other person
who will be acting for or on behalf of the person in relation
to the regulated activity; or

(iii) where the person is a corporation in a group of
companies—

{A) any other corporation in the same group of companies;
or

(B) any substantial shareholder or ofticer of the
corporation or any corporation referred to in sub-
subparagraph (A);

{c) take into account, where such consideration relales to a licence
under section 116 or 117 or any registration under section 119 or
an application for the licence or registration, whether the person
has established effective internal control procedures and risk
managemeni systems to ensure his compliance with all
applicable regulatory requirements under any of the relevant
provisions, having regard in particular to the information
provided in accordance with section 128; and

() have regard to the state of affairs of any oiher business which
the person carries on or proposes to carry on.

-130.— Suitability-of premises-for-keeping: -~ - o
records or documents :

(13 The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, approve premises to be used by a licensed
corporation for keeping records or documents required under this Ordinance.

(2) The Commission shall refuse to approve premises under subsection
(1) unless the applicant satisfies the Commission that—

(@) the premises are suitable for being used for the purpose referred
to in ‘that subsection; and
(h where the premises are used partly for residential purposes, such
residential use of the premises will not affect the exercise of any
o powers under this Part or Part VI orVillL o
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~——(i)~who-is licensed as-a licensed representative for a regulated:
activity; and

(ii) who carries on that regulated activity for the licensed
corporation as a licensed corporation to which he is
accredited; or

(&) in relation to a registered institution, means an individual—

(iy whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. I55) as that of a person engaged by the
reglstered institution in respect of a regulated activity; and

Ay who carries on that reguldled dclmly for the reglstercd
e (1111150 | S R .

Division 2—Business conduct

168. Business conduct of intermediaries
and their representatives

(1) The Commission may make rules requiring intermediaries and their
representatives to comply with such practices and standards, relating to the
conduct of the intermediaries or the representatives {(as the case may be) in
carrying on the regulated activities for which the intermediaries are licensed or
registered, as are specified in the rules.

(2} Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
to in subsection (1)—

(«) prohibit the use of misleading or deceptive advertisements by or
on behalf of intermediaries, and impose conditions for the use of
advertisements by or on bchalf of intermediaries;

(/) require specified terms and conditions to be included in client
contracts and provide that the terms and conditions are, unless
the Commission in relation to any particular term or condition
otherwise directs, to be deemed to be of the essence of the client
contracts in which they are included, whether or not a different
intention appears from the provisions of such client contracts;

(¢} require an intermediary to provide to its client, upon enlering
into a client contract with the client, and thereafter from time to
time upon request by the client, specified information concerning
the business of the intermediary, and the identity and status of
any person acting on behalf of the intermediary and with whom
the client may have contact;
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(d)

(e)

)

(g)

(h

()

()

(k)

()

require an intermediary, and any representiutive of an
intermediary, to take specified steps to ascertain, in relation to
each of the clients of the intermediary, specttied maltters relating
to his identity and his financial situation, investment experience
and investment objectives relevant to the services to be provided
by the intermediary;

require an intermediary, and any representalive of an
intermediary, (o take specified steps  before  providing
information or advice concerning financial products to uny
client of the intermediary;

require an intermediary, and any representalive of an
intermediary, when making any recommendilion concerning
any financial product to any client ol the intermediary, to
disclose to the client in the specified manner any interest the
intermediary or the representative (as the case may be) may have
in the financial product;

require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of financial risks in
relation to any financial product the intermediary or the
representative (as the case may be) recommends to the client;
require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of any commission or
advantage the intermediary or the representative (as the case
may be) receives or is fo receive from any third party in
connection with any financial product the intermediary or the
representative (as the case may be) recommends to the client;
require an intermediary, and any represenfative of an
intermediary, not to effect a transaction on behalf of any client
of the intermediary in specified circumstances;

prohibit the use by an intermediary, or any representative of an
intermediary, of information relating to the affairs of u client of
the intermediary, except in specified circumstances and under
specified conditions;

require an intermediary, and any representative of  an
intermediary, to take specified steps in cases of conilict arising
between any of their interests and those of a client of the
intermediary;

prohibit the receipt by an intermediary ol any property or
services from another intermediary in consideration of directing
business to that other intermediary, except i specified
circumstances and under specitied conditions;
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(m) prohibit the dealing by any representative of an intermediary for
his own account in securities or futures contracts, excepl in
specified circumstances and under specilied conditions;

() require an intermediary, i any representative of an
intermediary, to take specilied steps to introduce and implement
procedures to discourage and identify any money laundering
activities:

(o) provide for any other matter relating to the practices and
standards relating to conduet in carrying on the regulated
activities for which intermediaries are licensed or registered.

(3) Notwithstanding anything in this section, the Commission shall nol
exercise any of its powers under this section to make rules 1o specify any terms
and conditions for the purposes of any requirement referred to in subsection
(2)(b) unless it is satisfied that the specification of the terms and conditions is
for the better furtherance of any of its regulatory objectives or the better
performance of any of its functions.

{4) Rules made under this section may provide that an intermediary, or a
representative of an intermediary, that, without reasonable excuse, contravenes
any specified provision of the rules that applies (o it or him commits an offence
and is liable to a specified penally not exceeding —

(@) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

() on summary conviction a fine at level 6 and a term of
imprisonment of 6 months.

169. Ceodes for business conduct of intermediarics
and their representatives

(1) Without prejudice to the power of the Commission to make rules
under section 168, the Commission may publish, in the Gazette and in any
other manner it considers appropriate, codes of conduct for the purpose of
giving guidance relating to the practices and standards with which
intermediaries and their representatives are ordinurily expected to comply in
carrying on the regulated activities for which the intermediaries are icensed or
regisiered.

(2) Without limiting the generality of subsection (1), any code of conduc!
reterred to in that subsection may, in giving puidance referred to in that
subsection, refer to obligitions to observe—

(@) any other codes or requirements issued or imposed otherwise
than by the Commission;
(B continuing obligations, including any such obligations--
(i) in the case of an intermediary, to provide for the continuous
training of its representutives; or
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(i) in the case of a representative of an intermediary, to
undergo continuous training;

{(¢) practices and standards concerning any ol tlfe matters described
in section 168(2).

(3) The Commission may from time (o time amend the whole or any part
of any code of conduct published under this section in a manner consistent
with the power Lo publish the code of conduct under this section, ¢

{«) the other provisions of this section apply, with necessary
modifications, to such amendments to the code as they apply to
the code; and

(5 any reference in this or any other Ordinance to the code
(however expressed) shall, unless the context otherwise requires,
be construed as a reference to the code as so amended,

(4) A lailure on the part of an intermediary, or u representative of an
intermedtary, 1o comply with the provisions set out in any code ol conduct
published under this section that apply to it or him shall not by itself render it
or him liable to any judicial or other proceedings, but may be taken into
account in considering, for the purposes of any provision ol this Ordinance—

{¢} in the case of an intermediary, whether it is a fit and proper
person {o be or to remain licensed or registered;

(M in the case of a representative of an intermediary that is a
licensed corporation, whether he is 4 it and proper person to be
or 1o remain licensed as a representative; or

(¢) in the case of a representative of an intermediary that is a
registered institution, whether he is a fit and proper person to be
or to remain a person whose name is enlered in the register
maintained by the Monetary Authorily under section 20 of the
Banking Ordinance (Cap. 155) as that of a person engaged by a
registered institution in respect of a regulated activity,

and in any proceedings under this Ordinance before any court the code shall be
admissible in evidence, and if any provision sct oul in the code appears to the
court to be relevant to any question arising in the proceedings it shail be taken
into account in determining that question.

(5) Any code of conduct published under this section—

() may be of general or special application and, without limiting
the generality of the foregoing, may be made so as to apply, or
50 as not to apply—

(i} to a specified extent in relation Lo any specified person or to
members of a specified class of persons;
(i) 1n specified circumstances;

(b)) may make different provisions for differcnt circumstances and

provide for different cases or classes of cases.
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(6) Any code of conduct published under this section is not subsidiary
legislation.

Division 3—Restriction on short selling, etc. /

170. Short selling restricted i
(1) Subject to subsections (2) aud (3}, a person shall not sell secpiities at
or through a recognized stock market unless at the time he setls them -

{#y he has or, where he is selling as an agent, his principal has; or

() e believes and has reasonable grounds 1o believe that he has or,
where he is setling as an agent, that his principal has,

a presently exercisable and unconditional right to vest the securities in the
purchaser of them.
(2) For the purposes of subsection (1)—
(@) a person shall be regarded as selling securities if he—
(1) purports to sell the securities;
(i) offers to sell the securities;
(iii) holds himself out as being entitled to sell the securities; or
(iv) instructs any representative of an intermediary that carvies
on Type | regulated activity for the intermediary, to sell the
securities;

(by a person who, at a particular time, has a presently exercisable
and unconditional right to have securities vested in him or in
accordance with his directions shall be regarded as having il that
time a presently exercisable and unconditional right 1o vest the
securities in a purchaser ol them;

(¢) a right of a pérson to vest securities in a purchaser of them shall
not be regarded as not unconditional by reason only of the fuct
that the securities are charged or pledged in favour of some
other person to secure the repayment of money.

(3) Subsection (1) does not apply to--

() a person who acts in good (aith, believing and having reasonable
grounds 1o believe that he has a right, title, or interest to or in
the securities which he sells within the meaning of subsection (1);

(F) a person who, as a representative of an intermediary that carries
on Type | regulated activity for the intermediary, acts in good
faith on behalf of some other person, believing and having
reasonable grounds to believe that such other person has a right,
title, or interest to or in the securities which he sells within the
meaning of subsection (1) on behalf of such other person;
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Division 2—Discipline, ete.

194. Disciplinary action in respect of licensed
persons, ete.

(1) Subject to section 198, where -

(a) a regulated person is, or was at any time, guilty of misconduct;
or

(h) the Commission is of the opinion that a regulated person is not
a fit and proper persan to be or to remain the same type of
regulated person,

the Commission may exercise such of the following powers as it considers
appropriate in the circumstances of the case—

(i} where the regulated person is a licensed person —

(A) revoke his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed; or

(B) suspend his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed for such period or until the occurrence of such
event as the Commission may specify;

(i1} where the regulated person is a responsible oflicer of a licensed
corporation—

{A) revoke the approval granted under section 126(1) in respect
of him as such a responsible officer; or

(B) suspend such approval for such period or until the
occurrence of such event as the Commission may specily;

(iii) publicly or privately reprimand the regulated person;

(iv) prohibit the regubiled person from doing all or any of the
following in relation to such regulated activity or regulated
activities, and for such period or until the occurrence of such
event, as the Commission may specily—

(A} applying to be licensed or registered;

(B) applying to be approved under section 126(1) as a
responsible officer of a licensed corporation;

{C) applying to be given consent to act or continue to act as an
executive officer of a registered institution under section
71C of the Banking Ordinance (Cap. 155);

(D) seeking through a registered mstitution to have his name
entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap.
135) as that of a person engaged by the registered institution
in respect of a regulated activity.
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{2} Subject to sections 198 and 199, where—
(@) a regulated person is, or was at any Lime, guilly ol misconduct,
or
(h) the Commission is ol the opinion that a regulated person is not
a fit and proper person to be or to remain the same type of
regulated person,
the Commission may, separately or in addition to any power exercisable under
subsection (1), order the regulated person to pay a pecuniary penalty not
cxceeding the amount which is the greater of —
(i) $10,000,000; or
(iiy 3 times the amount of the profit gained or loss avoided by the
reguliated person as o result of his miscondact, or of his other
conduct which leads the Commission to form the opinion (as the
case may be).

{3) The Commission, in determining whether a regulated person is a fit
and proper person within the meaning of subsection (1)(h) or (2)}(h), may,
among other matters (including those specificd in section 129), take into
account such present or past conduct of the regulated person as it considers
appropriate in the circumstances of the case.

(4) A rcgulated person ordered to pay a pecuniary penally under
subsection {2) shall pay the penalty to the Commission within 30 days, or such
further period as the Commission may specify by notice under section 198(3),
alter the order has taken effect as a specified decision under section 232.

(5) The Court of First Instance may, on an application of the
Commission made in the manner prescribed by rules made under section 397
for the purposes of this subsection, register an order made under subsection (2)
int the Court of First Instance and the ovder shall, on registration, be regarded
for all purposes as an order ol the Court of First Instance made within the civil
Jurisdiction ol the Court of First Instance for the payment of money.

(6 Any pecuniary penalty paid to or recovered by the Commission
pursuant to an order made under subsection (2) shall be paid by the
Commission into the general revenue.

(7) In this section—

“regulated person” (FHH A L) means a person who is or at the relevant time
was any of the following types of person—
(¢) a licensed person;
(/) a responsible officer of a licensed corporation; or
(¢ a person involved in the management of the business of a
licensed corporation;
“relevant time™ (7 MIRERT), in relation to a person, means—-
{¢) where subsection (1)a) or {2)(«) applies, the time when the
person is, or was, guilly of misconduct; or
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) kAR W (k) where subsection (1)(b) or (2)(h) applics, the time of vecurrence
() SHLERME I SR PE MM A - of any matter which, whether with any other matter or not, leads

the Commission to form the opinion that the person i1s not a fit
and proper person within the meaning of such subsection.

oS F R Ag R TR S R AT ~-195—0Other-circomstances for disciplinary actions in Ve
/// respect of licensed persons, etc. -
(1) AEPFETEY V98 BROUBLE o G O AT R F > SR A SR RUET T (l) Subject to section 198, the Commission may revoke a licensed
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occurrence of such event as the Commisston may specify, if—
(«) where the licensed person is an individual—
{i) the licensed person enters into a voluntary arrangement

At A HLDRAZ AR DS AR A T A5 005 5 -
(i) | AHFQ')\fﬁﬁ?ﬁfﬁh@ﬁﬁﬁ.#ﬂﬁﬂrﬁ&ﬂ’] KA

(i) SARFAPAIRIE (*ﬁp]rﬁgm%{ﬂ_}(ﬁj 136 E':) E&z&[ﬂ@’[?’a*ﬁ?ﬂ* L{HFL with creditors, or has a bankruptcy order made against him,
Fy R o B T A M B ¢ T RG E  RR A 34 TRH BN B N BT 1R A under the Bankruptcy Ordinance (Cap. 6);

FERE AR BRI A AR B L 5 B (it) the licensed person fails to satisty a levy of execution;

(iv) S%-HERATE T TS e 7 e 2 AL B IR AT (LT An0A7 MM 397 AT 3 (iil) the licensed person has been found by a court to be
FEBRHL) » R BT @ L R IE 2 0 HE T AT N A A1 Ly A A R A Y A S mentally incapacitated, or is detained in a mental hospitad,
ntjﬂﬁ'&;ﬂ:_/;/ under the Mental Health Ordinance (Cap. 136), which in

(h) ﬂj,qi)\;gu\m] » i the opinien of the Commission impugns the fitness and
(1) 75 K MELAT 135 E R0 A R0 7S ol BB 56 0 B AR AN 5 properness of the licensed person to remain licensed; or

(iv) the licensed person is convicted of an oftence (other than an
offence under any of the relevant provisions) in Hong Kong
or elsewhere, which in the opinion of the Commission

Gl WA R A BEAT B AR AT 7 e B P O
i) REERMUA B A A R0 B e B AR U

L () BRI TEAEIAR S AR : the fitness and s of the licensed person 1

o (V) RIS DA H 7 B S AU SR 4T CHTA01 41 S8 Sy remam liceonsed. T propeiiess of He Acensed persal 1o
~ (bR - T‘%ﬂ?ﬁﬁ.ﬁ%’é‘.f&ﬁil’ﬁ ’W‘*ﬂ? '*W! rJ‘E' J\ﬂ Hfﬁi*’f‘ihhﬂ'l‘tﬂ M‘E (b) where the-licensed person is a corporation -

e mama R [V} L3 S S R - (i) a receiver or manager of the property or business of the

licensed person is appointed;

(iiY the licensed person fails to satisfy a levy of execution;

(lll) the licensed person enfers into a compromise or aLheme of
arrangement with its creditors;

(iv) the licensed person goes into liquidation or is ordered to be
wound up;

(v) the licensed person is convicted of an offence (other thun an
offence under any of the relevant provisions) in Hong Kong

K or elsewhere, which in the opinion of the Commission
1mpugns the fiiness and properness oflhe ]luensed person to
e e - TeMIdIN licensed,;
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-means-of authorized avtomated trading services wilt be maintained, increased, -

reduced or stabilized, or is likely to be muaintained, increased, reduced or
stabilized, because of a prohibited transaction relating to securities of either”
the corporation or a related corporation of the corporation or to the futures
contracts (as the case may be), it he, or an associate ol his- -

(¢) has entered into or carried out, directly or indirectly, the
prohibited transaction; or

{H) has received, or expects to receive, directly or mdmctly, i benetit
as a result of the disclosure, circulation or dissemination of the
information.

(2) Subject to subsection (3) a person who contravenes subsection (1)
commits an offence,

{(3) Where a person is charged with an ofleunc under subsection (2) in
respect of a contravention of subsection (1) on the basis that he, or an
associate of his, received, or expected to receive, directly or indirectly, a benefit
referred to in subsection (1){H), it is a defence to the charge for the person to
prove that—

(¢) the benefit which he or the associate of his (as the case may be)
received, or expected to receive, was not from a person who has
entered into or carried out, directly or indirectly, the prohibited
transaction in question, or an associate of such person; or

{b} the benefit which he or the associate of his (as the case may be)
received, or expected to receive, was from a person who has
entered into or carried out, directly or indirectly, the prohibited
transaction in question, or an associate of such person, but up to
(and including) the time of the disclosure, circulation or

. dissemination of the information he has acted in good faith,
(4) /In/this section—
oAy a relerence to a prohibited transaction meuans any conduct or

< transaction which constitutes market misconduet or a

/ contravention of any of the provisions of Divisions 2 to 4; and

/ (h) a reference to any person having entered into or carried out the

~——prohibited-transaetion -shall- be-eenstrued accordingly.

298. Offence of disclosure of false or misleading
information inducing transactions

(1) A person shall not, in Hong Kong or elsewhere, disclose, circulate or
disseminate, or authorize or be concerned in the disclosure, circulation or
dissemination of, information that is likely—

() to induce another person to subscribe for securities, or deal in
futures contracts, in Hong Kong;
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(») to induce the sale or purchase in Hong Kong of securities by
another person; or

(¢) 1o maintain, increase, reduce or stabilize the price ol securities,
or the price for dealings in [utures contracts, in Hong Kong,

(i) the information is false or misleading as to a material fact, or is
false or misleading through the omission of a material fact; and

(i) the person knows that, or is reckless as to whether, the
information is false or misleading as to @ material fact, or is false
or misleading through the omission of a material fact.

(2) Subject to subsections (3) to (5), a person who contravenes subsection
(1) commits an olfence.

(3) Where a person is charged with an olfence under subsection (2} in
respect of a contravention of subsection (1) taking place by reason only ol the
issue or reproduction of information, it is a defence to the charge for the
person to prove that—

(@) the issue or reproduction of the mformation took place in the
ordinary course of a business (whether or not carried on by
him), the principal purpose of which was issuing or reproducing
materials provided by others;

(b) the contents of the information were not, wholly or parltly,
devised—

{i) where the business was carried on by him, by himself or any
officer, employee or agent of his; or
(ii) where the business was not carricd on by him, by himself;
(¢} for the purposes of the issue or reproduction—
(i) where the business was carried on by him, he or any officer,
employee or agent ol his; or
(ii) where the business was not carried on by him, he,
did not select, add to, modily or otherwise exercise control over
the contents of the information; and

() at the time of the issue or reproduction, he did not know that the
information was false or misleading as to a material fact or was
false or misleading through the omission of a material fact.

(4) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
re-transmission of information, it is a defence to the charge for the person to
prove that—

(a) the re-transmission of the information took place in the ordinary
course of a business (whether or not carried on by him), the
normal conduct of which involved the re-transmission of
information to other persons within an information system or
from one information system (o another information system
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()

{c)

(d)

(e)

{(wherever situated), whether directly or by facilitating the
establishment of links between such other persons and third
parties;

the contents of the information were not, wholly or partly,
devised—

(i) where the business was carried on by him, by himself or any
officer, employee or agent of his; or

(ii) where the business was not carried on by him, by himsclf;

for the purposes of the re-transmission—

(i) where the business was catried on by him, he or any officer,
employee or agent of his; or

(i1) where the business was not carried on by him, he,

did not sclect, add to, modily or otherwise exercise control over
the contents of the information,;

the re-transmission of the information was accompanied by a
message to the effect, or was effected following acknowledgment
by the persons to whom it was re-transmitted of their
understanding, that—

(i) where the business was carried on by him, he or any officer,
employee or agent of his; or

(if) where the business was not carried on by him, the person
who carried on the business or any officer, employee or
agent of that person,

did not devise the contents of the information, and neither took
responsibility lor it nor endorsed its accuracy; and
at the time of the re-transmission—

(i) he did not know that the information was [lalse or
misleading as to a material fact or was false or misleading
through the omission of a material lact; or

(11} he knew that the information was false or misleading as to a
material fact or was false or misleading through the
omission of a material fact, but—-

{A) where the business was carried on by him, in the
circumstances of the case he could not reasonably be
expected to prevent the re-transmission; or

(B) where the business was not carried on by him, in the
circumstances ol the case he has taken all reasonable
steps to bring the fact that the information was so false
or misleading to the attention of a person in a position
to take steps to cause the re-transmission to be
prevented (even if the re-transmission in fact took
place).
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(5} Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
live broadcast of information, it is a detence to the charge for the person 1o
prove that—

(a) the broadcast of the information took place in the ordinary
course of the business of a broadcaster {(whether or not he was
such broadcaster);

(h) the contents of the information were not, wholly or partly,
devised —

(i) where he was the broadcaster, by himsell’ or any officer,
employee or agent of his; or

(ii) where he was not the broadcaster, by himself;

{¢) for the purposes of the broadcist-—

(i) where he was the broadcaster, he or any officer, employee
or agent of his; or

(i) where he was not the broadcaster, he,

did not select, add to, modify or otherwise exercise control over
the contents of the information;

(/) in relation to the broadcast -

(i) where he was the broadcaster, he: or

(i1) where he wuas not the broadeaster, he believed and had
reasonable grounds 1o believe that the broadcaster,

acted in accordance with the terms and conditions of the licence
(if any) by which he or the broadcasier (as the case may be)
became entitled to broadeast as a broadcuster and with any code
of practice or guidelines (however described) issued under or
pursuant to the Telecommunications Ordinance (Cap. 106) or
the Broadcasting Ordinance (Cap. 562) and applicable to him or
the broadcaster (as the case may be) as a broadcaster; and

(e) at the time of the broadcast—

(i) he did not know that the information was false or
misleading as to a material fuct or was false or misleading
through the omission of a material fact; or

(ii) he knew that the information was filse or misleading us to a
material fact or was false or misleading through the
omission of a material fuct, but-—

(A) where he was the broadcaster, in the circumstances of
the case he could not reasonably be expected to prevent
the broadcast; or
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CAP. 571 Securities and Futires Ovdinance—Part XTIV

(B) where he was not the broadcaster, in the circumstances
of the case he has taken all reasonable steps (o bring
the fact that the information was so falsc or misleading
to the atlention of a4 person in a position to take siteps
to cause the broadcast 1o be prevented (even if the
broadcast in fact took place).

(6) In this section, “issue” (FF!l1), in relation to any material (including
any information), includes publishing, circulating, distributing or otherwise
disseminating the material or the contents thercof, whether—

(«) by any visit in person;

(h) in a newspaper, magazine, journal or other publication;

(¢) by the display of posters or notices;

() by means of circulurs, brochures, pamphlets or handbills;

{¢) by an exhibition of photographs or cinematograph (ilms;

(/) by way of sound or television broadcasting,

(g) by any information system or other electronic device; or

() by any other means, whether mechanically, electronically,
magnetically, optically, manually or by any other medium, or by
way of production or transmission of light, image or sound or
any other medium,

and also includes causing or authorizing the material to be issued.

299, Offence of stock market manipulation . -

/
(1) A person shall not, in Hong Kong or elsewhere—-

(¢) enter into or carry oul, dircctly or indirectly, 2 or more
{ransactions in securities of a corporation that by themselves or

in conjunction with any other transaction increase, or are likely

lo increase, the price of any sccurities traded on a relevant
recognized market or by means of anthorized automated trading
services, with the intention of inducing another person to
purchase or subscribe for, or 1o refrain from selling, securities of

the corporation or of & related corporation of the corporation;

(" enter into or_carry out, divectly or indirectly, 2 or more
transactions in securities of a corporation that by themselves or

in conjunction with any other transaction reduce, or are likely to
reduce, the price of any sccurities traded on a relevant
recognized market or by means of authorized automated trading
services, with the intention of inducing another person to sell, or

to refrain from purchasing, securities of the corporation or of a
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CADP. 5T Securities and Futures Ordinance— Part X1V
Division 4-0Other offences
300 —Ofence-involving-fraudulent-or-deceptive-devices,; 7
etc, in transactions in securities, futures L
contracts or leveraged foreign L

exchange trading

(1) A person shall not, directly or indirectly,in a transaction involving
securities, futures contracts or leveraged forgign exchange trading--

(a) employ any device, schemc or artifice with intent to defraud or
deceive; or -

(h) engage in any” Act, practice or course ol business which is
{raudulent” or deceptive, or would operate as o friud or
dcceptlon

{2) A-pérson who contravenes subsection (1) commits an offence.
3 In this section, a reference to a transaction includes an offer and an

AVILALOL (MOWEVEL-EXPTESSE ) mmmmac o - -« omiramme s e oo

301. Offence of disclosure of false or misleading
information inducing others to enter into
leveraged foreign exchange contracts

{13 A person shall not, in Hong Kong or elsewhere, disclose, circulate or
disseminate, or authorize or be concerned in the disclosure, circulation or
dissemination of, information that is likely to induce another person to enter
into a leveraged foreign exchange contract in Hong Kong, if—

{¢} the information is false or misleading as to u material fact, or is
false or misleading through the omission ol & malerial tict; and

(b} the person knows that, or is reckless as to whether, the
information is false or misleading as (0 a material Fact, or is fulse
or misleading through the omission of a material Fact.

(2) Subject to subsections (3) to (5), a person who contravenes subsection
(1) commits an offence.

(3) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
issue or reproduction of information, it is a defence to the charge for the
person to prove that—

(@) the issue or reproduction of the information took place in the
ordinary course of a business (whether or not carried on by
him), the principal purpose of which was issuing or reproducing
materials provided by others;

() the contents of the information were not, wholly or partly,
devised—
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CAP. 571 Securities and Futures Ordinance—Part XITV 341

(1) where the business was carried on by him, by himself or any
officer, employee or agent of his; or
(ii) where the business was not carried on by him, by himself:
(¢) for the purposes of the issue or reproduction—
(i) where the business was carried on by him, he or any officer,
employee or agent of his; or
(ii) where the business was not carried on by him, he,
did not select, add to, modify or otherwise cxercise control over
the contents of the information; and

(d) at the time of the issue or reproduction, he did not know that the
information was false or misleading as to a material fact or was
false or misleading through the omission of a material fuct.

{4) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
re-transmission of information, it is a defence to the charge for the person to
prove that-—

(a) the re-transmission of the information took place in the ordinary
course of a business (whether or not carried on by him), the
normal cenduct of which involved the re-transmission of
information to other persons within an information system or
from onc information system to another information system
(wherever situated), whether directly or by facilitating the
establishment of links between such other persons and third
parties; ‘

(b) the contents of the information were not, wholly or partly,
devised—

(i) where the business was carried on by him, by himself or any
olticer, employee or agent of his; or
(i) where the business was not carried on by him, by himse!f;
(c) for the purposes of the re-transmission—
(1) where the business was carried on by him, he or any officer,
employee or agent of his; or
(i) where the business was not carried on by him, he,
did not select, add to, modify or otherwise exercise control over
the contents of the information;

(d) the re-transmission of the information was accompanied by a
message to the effect, or was clfected following acknowledgment
by the persons to whom il was re-transmitted of their
understanding, that—

(i) where the business was carried on by him, he or any officer,
employee or agent of his; or
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(ii) where the business was not carried on by him, the person
who carried on the business or any officer, employee or
agent of that person,

did not devise the contents of the information, and neither took

responsibility for it nor endorsed its accuracy; and

(¢} at the time of the re-transmission—

(i) he did not know that the information was false or
nisleading as to a material fact or was false or misleading
through the omisston of a material fact; or

{(if) he knew that the information was falsc or misleading as to a
material fact or wus false or misleading through the
omission of a material fact, but—

(A) where the business was carricd on by lm, in the
circumstances of the case he could not reasonably be
expected Lo prevent Lthe re-transimission; or

(B) where the business was not carried on by him, in the
circumstances of the case he has taken all reasonable
steps to bring the fact that the information was so lalse
or misleading to the attention of a person in a position
to take steps to cause the re-transmission to be
prevented (even if the re-transmission in fact took
place).

{5) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
live broadcast of information, it is a defence to the charge for the person to
prove that—

(«) the broadcast of the information took place in the ordinary
course of the business of a broadcaster (whether or not he was
such broadcaster);

(6) the contents of the information were not, wholly or partly,
devised-—

(i) where he was the broadcaster, by himself or any officer,
employee or agent of his; or

(iiy where he was not the broadcaster, by himsell;

(¢) for the purposes of the broadcast—

(i) where he was the broadcaster, he or any oflficer, employee
or agent of his; or

(ii) where he was not the broadeaster, he,

did not select, add to, modify or otherwise exercise control over

the contents of the information;

{d} in relation to the broadcast—

(i) where he was the broadcaster, he; or
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(1)) where he was not the broadcaster, he believed and had
reasonable grounds to believe that the broadcaster,
acted in accordance with the terms and conditions of the hicence
(if any) by which he or the broudeaster (as the case may be)
became entitled to broadcast as a broadeaster and with any code
of practice or guidelines (however described) issued under or
pursuant to the Telecommunications Ordinance (Cap. 106} or
the Broadcasting Ordinance (Cap. 562) and applicable 1o him or
the broadcaster (as the case may be) as a broadcaster; and
{¢) at the time of the broadcast—

(i) he did not know that the information was false or
misleading as to a material fact or was false or misleading
through the omission of a material fuct; or

(i) he knew that the information was false or misleading as to a
material fact or was false or misleading through the
omission of a material fact, but—

(A} where he was the broadcaster, in the circumstances of
the case he could not reasonably be expected to prevent
the broadcast; or

{B) where he was not the broadcaster, in the circumstances
of the case he has taken all reasonable steps to bring
the fact that the information was so false or misleading
to the attention of a person in i position to take steps
to cause the broadcast to be prevented {even if the
broadcast in fact (ook place).

(6) In this section, “issue” (¥ili), in relution 10 any material (including
any information), inctudes publishing, circulating, distributing or otherwise
disseminating the material or the contents thereofl, whether—

(@) by any visit in person;

(5 in a newspaper, magazine, journal or other publication;

{c) by the display of posters or nofices;

(4) by means of circulars, brochures, pamphlets or handbills;

{e) by an exhibition of photographs or cinematograph films:

(f) by way of sound or television broadcasting;

(g) by any information system or other electronic device; or

(). by any other means, whether mechanically, electronically,
magnetically, optically, manually or by any other medium, or by
way of production or transmission of light, image or sound or
any other medium,

and also includes causing or authorizing the material to be issued.
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=3tk TFramsactions relating-to-contravention-of- BURE -

Divisions 2 fo 4 not void or voidable

A transaction is not void or.voidable by reason only that a conlravention
of any of the provisions of Divisions 2 to 4 has taken place in relation to or as

305. Civil liability for contravention
of this Part

(1) Subject to subsections (2) and (3), a person who contravenes any
of the provisions of Divisions 2 to 4 shall, whether or not he also incurs any
other liability (whether under section 303 or otherwise), be labie 1o pay
compensation by way of damages to any other person {or any pecuntary loss
sustained by the other person as a result of the contravention, whether or not
the loss arises from the other person having entered into a transaction or
dealing at a price affected by the contravention.

(2) No person shall be liable to pay compensation under subsection (1)
unless it is fair, just and reasonable in the circumstances of the case that he
should be so liable.

(3) A defence under this Part to a charge for an offence in respect of a
contravention of any of the provisions of Divisions 2 to 4 shall also be a
defence in an action brought under subsection (I} in respect of the same
contravention.

(4} A person may bring an action under subsection (1} in respect of a
contravention of any of the provisions of Divisions 2 to 4 even though the
person against whom the action is brought has not been charged with or
convicled ol an offence by reason of the contravention.

(5) For the avoidance of doubt, where a court has jurisdiction to
determine an action brought under subsection (1), it may, where it is, apart
from this section, within its jurisdiction to entertain an application for an
injunction, grant an injunction in-addition to, or in substitution for, damages,
on such terms and conditions as it considers appropriate.

(6) Without prejudice to section 62 of the Evidence Ordinance (Cap. 8),
in an action brought under subsection (1)—

(@) the fact that there is a determination by the Market Misconduct
Tribunal pursuant to section 252(3)(«) that market misconduct
has taken place;

(h) the fact that there is a determination by the Market Misconduct
Tribunal pursuant to section 252(3)(h) identilying a person
{whether or not a party to the action) as having engaged in
market misconduct,
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shall, in so far the determination is still subsisting, be admissible in evidence
for the purpose of proving, where (o do so is relevant to any issue in the
action—

(i) in the case of a determination referred to in paragraph {e), that
the markel misconduct has taken place; or

(it) in the case of a determination referred to in paragraph {(b), that
the person has engaged in markel misconduct.
(7) In an action brought under subsection (1), where the fact that there is
a determination referred to in subscction (6)«) or (b) is admissible in evidence
under subsection {(6)—
{a) then—
(i) in the case of a determination referred to in subsection
{6)(«}, 1the market misconduct that is the subject ol the
determination shalil, unless the contrary is proved, be taken
to have taken place; or
(i1) in the case of a determination referred to in subsection
(6)(h), the person that is the subject of the determination
shall, unless the contrary is proved, be taken to have
engaged in market misconduct(; and
(6) without prejudice to the reception of any other admissibie
evidence as evidence of the determination or for the purpose of
identifying the facts on which the determination was based, the
contents of a report of the Market Misconduct Tribunal
containing the determination and published under section
262(2)(b)(i), -or the contents of a copy of a reporl of the Markel
Misconduct Tribunal containing the determination and made
avatlable under subsection (8), shall also be admissible in
evidence [or such purpose.
(8) Where in an action brought under subsection (1)—
(¢) the fact that there is a determination referred to in subsection
(6){(«) or (h) is admissible in evidence under subsection (6); and
(h) a report of the Market Misconduct Tribunal containing the
determination has not been published under section 262(2)(b)1),
the court having jurisdiction to determine the action may, where it considers
appropriate, require that a copy of the report be made available to the court to
enable it to be used for the purposes of subsection (7)(#), whereupon—

(i) the Market Misconduct Tribunal shall cause a copy of the report
to be made available to the court to enable it 1o be used for the
purposes of subsection (7)(&); and

(ii) the contents of the report shall be admissible for the purpose
specified in subsection (7)(#).

(9) In this section, a reference Lo a transaction includes an offer and an
invitation (however expressed).
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{10) Nothing in this section affects, limits or diminishes any rights
conferred on a person, or any liabilities a person may incur, under the common
law or any other enactment.

—306—Conduet not-to-constitute-offences - — — — - - :

(1) Notwithstanding anything in this Part, where a person is chargéd
with an offence under this Part (other than section 300 or 302) by reason of
any conduct, it is a defence to the charge for the person to prove that the
conduct is, according to the rules made under subscction (2), not to be
regarded as constituting an offence.

(2) For the purposes of subsection (1), the Commission, after
consullation with the Financial Secretary, may, where it considers it is in the
public interest to do so, make rules to prescribe the circumstances in which any
conduct that would otherwise constitute an offence under this Part (other than
section 300 or 302) shall not be regarded as constituting such an offence.

(3) Notwithstanding anything in this Part, where—

(¢} 0 person is charged with an offence under section 295, 296 or 299
by reason of any conduct; and
(b)) the person is charged on the basis that the conduct was carried
out not in respect of securities or futures contracts traded on a
relevant recognized market or by means of authorized
automated trading services, but in respect of securitics or futures
contracts traded on a relevant overseas market,
the person shall not be convicted of the offence unless the prosecution proves
that in any place in which such relevant overseas market is situated the
conduct would have constituted a criminal offence had it been carried out
there.

307. No further proceedings after Part XHI
market misconduct proceedings

Notwithstanding anything in this Part, no criminal proceedings may be
instituted-against any person under this Part in respect of any conduct if—
" (@) proceedings have previously been instituted against the person
under section 252 in respect of the same conduct; and
(i} those proceedings remain pending; or
(ii) by reason of the previous institution of those proceedings,

- person-under-seetion 252 in-respect of the same conduct,——
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SCHEDULE 5 [ss. 114, 118, 139 &

142 & Sch. 1]

REGULATED ACTIVITIES

PART |

The following are regulated activities—
Type | : dealing in securities;
Type 2 : dealing in futures contracts;
Type 3 : teveraged foreign exchange trading;
Type 4 : advising on securities;
Type 5 : advising on lutures contracts;
Type 6 : advising on corporate finance;
Type 7 : providing automated trading services;
Type 8 ; securities margin financing;
Type 9 1 asset management,

PART 2

In this Schedule—
“advising on corporaie finance™ (55 N5 B 12 JE& B means giving advice——

{er) concerning compliance with or in respect of rules made under section 23 or 36 of (his
Ordinance governing the listing of securities and the code published under section
399(2)(a) or (M) of this Ordinance:

(0 concerning—

(i) any offer to dispose of securities to the public;
(i} any offer to acquire securities from the public; or
(i) acceptance of any offer referred to in subparagraph (i) or (i), but only in so far
as the advice is given generally to holders of sceurities or a class of securities; or

(¢) (o u listed corporation or public company or a subsidiary ol the corporation or
company, or lo its officers or shareholders, concerning corporite restructuring in
respect of securities (including the issue, cancellation or variation of any rights
attaching to any securities),

but dees not include such advice given by—

(i) a corporation solely 1o any of its wholly owned subsidiuries, its holding company
which holds all its issued shares, or other wholly owned subsidiaries ot that holding
company;

(i) a person who is licensed for Type I regulated activity who gives such advice wholly
incidental to the carrying on of that regulated activity;

(it} an authorized financial institution whick is registered for Type ! regulated aclivity
which gives such advice wholly incidental to the carrying on ol that regulated
activity;

{iv) an individeal—

(A) whose name is entered in the register muintained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type 1 regulated activity by an authorized financisl institution registered for
that regulated activily; and

(B) who gives such advice whelly incidental 1o the carrying on of that regulated
aclivity,

{v) u solicitor who gives such advice wholly incidental (o his practice as such in a Hong
Kong firm or foreign [irm within he meaning of the Legat Practitioners Ordinance
(Cap. 159);

{vi) counsel who gives such advice wholly incidental to his practice as such;
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{vii) a certified public accountant who gives such advice wholly incidental to his practice
as such in a practice unit within the meaning of the Professional Accountants
Ordinance (Cap. 50,  ( Amended 23 of 2004 5. 56

(viii) a trusl company registered under Part VIIL of the Trustee Ordinance (Cap. 29)
which gives such advice wholly incidental to the discharge of its duty as such; or

(ix) a person through—

{A) a newspaper, magazing, book or other publication which is made generally
available to the public; or

(B) television broadcast or radio broadcast for reception by the public, whether on
subseription or otherwise;

“advising on futures contracts™ (R LY AL S0 means
{c) giving advice on—
(1} whether;

(11} which;

(iii) the time at which; or

{iv) the terms or conditions an which,

futures contracts should be entered inlo: or

(h) issuing analyses or reports, for the purposes of facilitating the reciptents of the

analyses or reporls to make decisions en—
{i) whether;
(it) which;
(iii} the time at which; or
(iv} the terms or conditions an which,
futures contracts are Lo be entered into,
otherwise than by—

(i} a corporation which gives such advice or issues such analyses or reports solely to any
of its wholly owned subsidiaries, its holding company which holds all its issued
shares, or other wholly owned subsidiaries of that holding company;

(i) a person who is licensed for Type 2 regulated activity whe gives such advice or issues
sucl analyses or veports wholly incidental to the carrying on of that regulited
activily;

{iil) an authorized financial institwtion which is registered for Type 2 regulated activity
which gives such advice or issucs such analyses or reports wholly incidental to the
carrymg on of that regulated activity;

{iv) an individual—

{A) whose name is entered in the register maintained by the Monetary Authority
under section 20 of the Bunking Ordinance (Cap, 155) as engaped in respect of
Type 2 regulated activity by an authorized financizl institution registered for
tlal regulated activity; and

(B} who gives such advice or issues such anadyses or reports wholly incidental to the
carrying on of that regulated activity:

(v) a solicitor who gives such advice, or issues such analyses or reports as pard of an
advice given, wholly incidental 1o his practice as a solicitor in a Hong Kong firm or
foreign [irm wilhin the meaning of the Legal Practitioners Ordinance (Cap, 159)%

(vi} counsel who gives such advice, or issues such analyses or reports as part of an advice
given, whelly incidental 10 his practice as counscl;

{vii) a certilied public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, wholly incidental o his practice as a certified
public accountant in a practice unit within the meaning of the Professional
Accountants Ordinance {Cap. 50);  { dmended 23 of 2004 5. 56)

{viii} a trust compuny registered under Part Vil of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reporis wholly incidental to the
discharge of its duty as such; or

{ix) a person who gives such advice or issues such anadyses or reports through—

(A) a newspaper, magazine, book or other publication which is made generally
available to the public; or

(B) television broadcast or radio broadeast for reception by the public, whether on
subscription or otherwise;
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“advising on securities” (FaF FF P4 S HL) means—

(¢} giving advice on—

(i) whether;
(i) which;
(111} the time at which; or
(iv) the terms or conditions on which,
securities should be acquired or disposed of; or

(0 isswing analyses or reports, for the purposes of faciliiing the recipients ol the

analyses or reports 1o make decisions on—
{1} whether;
(iiy which;
(iii} the time al which; or
(iv} the terms or conditions on which,
securities are 1o be acquired or disposed of,
otherwise than by —

(1) a corporation which gives such advice or issues such analyses or reports solely Lo any
of its wholly owned subsidiaries, its holding campany which bolds adl its issued
shares, or other wholly owned subsidiaries ot that holding company;

{ii) a person who is licensed for Type 1 regulated activity who gives such alvice or issues
such analyses or reports wholly incidental to the carrying on of that regulated
activity;

(iii) an authorized financial institiion which is regislered for Type | reguluted acrivity
which gives such advice or issues such analyses or reports wholly incidental w the
carrying on of thal regulated activity;

(iv) an individual—

(A} whose name is entered in the vegister maintiined by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 135} as engaged in respect of
Type | regulated activity, by an authorized financial institution registered for
that regulated activily; and

{B) who gives such advice or issues such analyses or reporis wholly incidental to the
carrying on of that regulated activity;

(v} a solicitor who gives such advice, or issues such analyses or reports as part of an
advice given, wholly incidental to his rmclicc as 4 solicitor in a Hong Kong firm o
toreign lirm within the meaning of the Legal Practitioners Ordmance (Cap. 159);

(vi) counsel who gives such advice, or issues such analyses or reports as part of an advice
given, wholly incidental to his practice as conmnsel;

{vil) u certified public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, whally incidental o his practice as a cerlified
public accountant in o practive upit within the meaning of the Professional
Accountants Ordinance (Cap. 50%  ( Amended 23 of 2004 5. 56)

{viil) & trust company registered under Part VilE of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reports wholly incidental 10 the
discharge of its duty as such; or

. {ix) a person who gives such advice or issues such analyses or reports through —

(A} a newspaper, magazine, book or other pubbication which is made generally
available 1o the public; or

(3 television broadeast or radio broadcast for reception by the public, whether on
subscription or otherwise,

but does not include the giving of such advice that falis within the meaning of “advising on
corporae finance’™;

“agset management” (ZOAEF I, o relation 1o a person, means providing a service of managing o
porifolio of securities or {wtures contracts for another persen by the person, otherwise than
by—

{#) a corporation which provides such service solely to any of is wholly owned
subsidiries, its holding company which holds all its issued shares, or other wholly
owned subsidiaries of that holding company;

(M a person who is licensed for Type 1 or Type 2 regubated sctivity who provides such
service wholly incidental to the carrying on of thit repnlated activity;
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() an authorized financial institution which is registered for Type Lor Type 2 regulited
activity which provides such service wholly incidental o the cardying on ot tha
regulaled activity;

(Y an individual—-

(i) whose name is entered in the register maintined by the Monctiry Authorie
under section 20 of the Bunking Ordinance (Cap. 133) as engaged in respect of
Type | or Type 2 (as the case may be) regulated activity by an authorized
finuncial institution registered for that regulated activity; il

(i) who provides such service wholly incidental t the carrying on of tat reguliied
aclivity;

(¢) & solicitor who provides such service wholly incidental to his practice as such in
Hong Kong firm or foreign firm within the meuning of the Legal Practitioners
Crdinance (Cap. 159);

(/) counsel who provides such service wholly incidentul to his practice as such;

{£) a certified public accountant who provides such service wholly incidentad (o his
practice as such in o practice unit within the meaning of e Professional
Accountants Ordinance (Cap. 50 or  { Amended 23 of 2004 5. 36)

(9 @ trust compuny registered under Parl VIHL of the Trustee Ordinance (Cap. 29}
which provides such service wholly incidental o the dischurge of its duty as swely

“automated trading services” () Eh L4 Y MEEE) means services provided by means of electrom
facilities, not being facilities provided by a recognized exchange company or a recognized
clearing house, whereby—

() offers to sell or purchase securities or fulures contracts are regularly made or
accepted in a way that forms or results in a binding transuclion in accordance with
established methods, including any method commonly used by a stock market or
futures market;

{b) persons are regularly introduced, or idemtitied to other persons in order thut they
may negotiate or conclude, or with the reasonable expectation that they will
negotiate or conclude sales or purchases of securilies or futures conlracts i way
that forms or results in a binding transaction in aceordunce with established
methods, including any method commonly used by a stock miarket or futuares
mirkel; or

(¢} Lransaclions -

(i) referred to in paragraph (¢);

(i) resulting from the activities referred 1o 1 paragraph (5); or

(iii} effected on, or subject W the rukes o, w stock market or futures markel,
may he novated, cleared, settled or goarunteed,
but does not inclide sueh services provided by a corporation operated by vr on behalf of thie
Governinend,
“dealing in futures contracts™ QU LT AN H), o rebtion 1o a person, means

(&) making or olfering 10 make an agreement with snather person 1o euter into, or o
acquire or dispose of, a fulures contract,

(b} inducing or attempting to induce another person 1o enter into, or W oller W enier
into, a futures contracl; or

(¢) inducing or attempting Lo induce another person to acquire or dispose o a futures
contract,

by the person, except where the person—
{1} is carrying out his functions as a recopnized cleuring house;

(i} performs the act referred o in paragraph (u), (4 or (¢) through another person e
{utures dealer™)—-

{A) who is licensed or registered tor Type 2 regulated activity; or

{3} whose name ix entered in the register maintiined by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 153) as engaged in vespect of
Type 2 regulated activity by an authorized financial institution registerad for
that regukated activity,

but 1he person shall be regarded as dealing in futures contraets il in return for o

commisston, rebate or other remuneration, the person —
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(1) receives from a third person an offer or invitition 1o enter into a fulures
contract, and communicales il, either in his name or in the name of the third
person, Lo the futures dealer;

(1) effects an introduction between the Tutures deaber or bus representative and a
third person, so that the third person may enter into, or offer or mvite to enter
into, a futures contract with the futures dealer;

(1) effects an acquisition or disposal of a Futures contract {for a third person
through the futures dealer;

{1V} makes an offer for the lulures dealer to a third person 1o acquire or dispose of
4 lutures contract; or

(V) accepls for the futures dealer an offer by a third person o icquire or dispose of
a futures contract;

(iii} performs the act referred to in paragraph (@), () or (¢} only on a market referred 10
in section 3(a), (¢ or (¢) of the Commodity Exchanges (Prohibition) Ordinunce
(Cap. 82),

{iv) is a1 member of a conumodity exchange referred to in section 3(d) of the Commodity
Exchanges (Prohibition) Ordinance (Cap. 82) who only performs the act referred to
i paragraph («), (b} or (¢) on such an exchange;

(v) enlers into a market conltract;

(vi) 1s licensed or registered for Type 9 regulated activity and performs the act referred to
in paragraph (a), (5) or (c) solely for the purposes of carvying on that reguluted
activity; or

(vii) as principal performs the act referred to in paragraph (), () or (¢) i relation o a
futures contract traded otherwise than on a recognized fulures market by way of
dealing with a person who is a professional investor (whether acting ss principal or
agent);

“dealing in sccuritics™ (& FF26 5)), in relation to a person, means making or olfering 1o make an
agreement with another person, or inducing or altempting to induce another person to enter
inte or to offer Lo enter into an agrecment - -

() tor or with a view to acquiring, disposing of, subscribing for or underwriting
securilies; or

(6) the purpose or pretended purpose of which is to secure a profit o any of the partics
from the yield of sccurities or by reference to tluctuations in the value of securidies,

by the person, except where the person—
(1) is a recognized exchange company operating a stock market;

(11} is a recognized clearing house;

(3ii) is o corporation providing automated trading services under anthorization granted
under section 95(2) ol this Ordinance;

(iv) performs the act through another person (“the sccuritics dealer™)

(A} who is licensed or registered for Type | regulated activity; or

(B) whose name is entered in the regisler maintained by the Moactury Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type | regulated activity by an authorized (inancial institution registered for
that regulated activity,

but the person shall be regaurded as dealing in sceuritics i, it return lor a

commission, rebate or other remuneration, the person—

(1) receives rom a third person an ofler or wvitation to enter into an agreement
referred to in paragraph («) or (), and communicates ii, either in s name or
in the name of the third person, to the securities dealer,;

(I1) effects an introduction between the securities dealer or his representittive and a
third person, so that the third person niay enter into, or offer or invile (0 enter
into, an agreement referred to in paragraph («¢) or (&) with the securities dealer;

(111} effects an agreement referred to in paragraph («) or (b) on behalf of a third
person through the securities dealer;

(IV) makes an offer to the securitics dealer on behalf of a third person to acquire or
dispose of securities; or

(V} accepts for the securities dealer an offer by a third persen to enter into an
agreement referred to in paragraph {a) or (h);
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{¥) as principal-—

(A} performs the act by way of dealing with a person who s s professional investor
{whether acting as principal or ageat); or

(B) acquires, disposes of, subscribes for or underwrites securities;

{vi) enters into a market contracy;

{vii) issues a prospectus which complies with, or is exempt trom compliance with, Part
of the Companies Ordinance (Cap. 32) or, in the case of 4 corporation incorporated
outside Hoog Kong, Part XI11 of that Ordinance;

(viii) issues a document relating to the securities of u corporation incorporated in Hong
Kong which is not a company, being a document which—

{A) would, if the corporation were a company, be a prospectus 1o which section 38
of the Companies Ordinance {Cap. 32) applies, or would apply if not excluded
by section 38(5)(5) or 38A of that Ordinance; and

(B) contains all the matters which, under Purt X1 of that Ordinance, would be
required to contain if the corporation were i corporation incorrmm\cd outside
Hong Kong and the document were a prospectos issusd by the corporation;

(ix) issues a form of application for the shures of debentures of a corporation, wgether

with—

(A} a prospectus which complies with, or is exemyn from compliance with, Part 1 off
the Companies Ordinance (Cap. 32) or, n the case of a corporation
incorporated outside Hong Kong, Part X1l of that Ordinance; or

{B) in the case of a corporation neorporated in Hong Kong which s not a
company, a document which contains the matters specified in paragraph
(viii}(B);

issues a prospectus the registration of which has been authorized by the Commission

under seclion 342C of the Companies Ordinance (Cap. 32) in relation to a collective

investment scheme that is a corporation -

{A) which is or holds iiself out as being engaged primarily in the business of
investing, reinvesting or triding in any property (including sevurities and
lutures cotttracts); and

(B} the shares in which are exclusively, or primarily, redeemable shares,

or issues together with the prospectus o form of application for the shares in the

corporalion;

(xi} issues any advertisement, invitation or document the issue of which has been
authorized by the Commission under section 105 of this Ordinance;

(xii) is a trust company registered under Part VIL of the Trustee Ordinance {Cap. 29)
acting as an agent for i collective ivestment scheme which, by performing the wa,
is carrying oul its functions of distiibating apphcation forms, redempion notices,
conversion nolices amd comtract notes, receiving money and issuing receipts on
behalf of ity principal;

(xiii} is licensed or registeced for Type 4 or Type 6 reguluted activity and, solely for the
purposes of carrying on (hal regulated activily, he issues a document under seclion
175(I Ma)i) or (i) of this Ordinance, the content of which complies with the
requirements of section F75(1)(h) and (¢} of this Ordinance; or

(xiv) is licensed or registered for Type Y regufated activily and performs the act solely for
the purposes of carr in{; on that regulated activity;

“foreipn exchange trading” (ﬂ‘lilﬁjyﬁ b7} means entering into or offring to enter inta, or indwing
or atlempting Lo induce a person to enter into or (o offer o enter nlw, 4 contrwl or
arrangement whereby any person undertakes to -

(a) exchange currency with another person;

(b deliver an amount of foreign currency (0 anotlier person; or

(¢) credit the account ol another person with an amount of foreign currency,

but does not include any act performed for or in connection with any contract or arrangement
. or a proposed contract or arrangement as described in puragraphs (1) to (xv} of the definition
of “leveraged loreign exchange trading™ .

“leveraged foreign exchange contract” (TH SLARIE <2 5 15 #9) means a contract ot arrangement

the etfect of which is that one party agrees or undertukes to —

(x

N
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(¢) make an adjustment between himsell and the other party or another person
according (o whether a currcncy is worth more or less (as the case may be) in
relution to another currency;

(/) pay an amount of money or to deliver a quantity of any commodily determined or
to be determined by reference to the change in value of a currcncy in relation to
another currency to the other party or another person; or

{¢) deliver to the other parly or another person al an agreed future time an agreed
amount of currency al an agreed consideration;

“leveraged foreign exchange trading” (A 51 HE 56 53) means—

{e) the act of enlering into or offering Lo enler into, or inducing ar atiempting (o induce
4 person to enter into or (o offer Lo enler into, a leveraged foreign exchange contract;

(0 1he act of providing any financial accommodation Lo facilitate forcign exchange
trading or to facilitate an act referred lo in paragraph (a); or

(¢) 1he act of cnlering inlo or offering to enler into, or inducing or attempting Lo induce
a person (o enter into, an arrangement with another person, on u discretionary basis
or otherwise, (o enter into a contract to Tacilitate an act referred Lo in paragraph (a)
ot (Y,

but does not include any act performed for or in connection with any contrict or arrangement
or a proposed contracl or arrangement—

(i) wholly referable to the provision of property, other than cureency, or services or
cmployment al fair or market value;

(i) where the contract or arrangement is enlered into by a corporation —

A} the principal business of which docs not include dealing in currency v any
lorim;

(W) for the purpose of hedging its exposure 1o currency exchange risks in
connection willy its business; and

(C) with another corporalion;

(iii) that is an exchange transaction within the meaning of the Money Changers
Ordinance (Cap. 34

(iv) arranged by an approved money broker within the meaning of section 2(1) of the
Banking Qrdinance (Cap. 155) and every party o which is a corporation or a limited
partnership registered under the Limited Partnerships Ordinance (Cap. 37),

(v) that is a transaction execuled solety for the purpose of its insurance business by an
insurer authorized under section 8 of the Insurance Companics Ordinance (Cap. 41)
to carry on insurunce business or deemed to be so authorized under section 61(1) or
(2} of that Ordinance;

(vi) that is a contract exccuted on a specified futures exchange by or through a person
who is licensed or registered for Type 2 reguladed activity or 1s wholly incidental to
one or more than one such condract or a serics ol such contracts;

(vil} arranged by-—

(A) a body which, in the opinion of the Monetary Authority, is--
(1) a central bank; or
(1) an institution which performs the functions of a central bank; or
(B) an organization which, with the approval of the Monetary Autharity, is acting
on behall of a body referrcd Lo in subparagraph (A);

(viin) thal is a transaction execuled on a specilied stock exchange by or through a person
who is licensed or registered for Type | regulated activity or is whotly incidental to
one ot more than one such transaction or 4 scrics ol such transactions;

(ix) that is a transaction execuled by or through a person who is licensed or registered
for Type 7 regulated activity or is wholly incidental to one or more than one such
transaction or a series ol such {ransaclions;

(x) thal is a transuction in an interest or interests in o collective investiment scheme
authorized by the Commission under section 104 of this Ordinance;

(xi) that is wholly incidental to one or more than one transaction in specitied debt
securities or a series of such transactions;

(xii} by an aunthorized financial instilution;

(xiii) by any person belonging 10 a class of persons, or carrying on a {ype of business, as
preseribed by rules made under section 397 of this Ordinance for the purposes of this
paragraph;
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(xiv) by a person through a irader, but the person shall be reparded as carrying on
leveraged foreign exchange trading if, in return for a commission, rehute or other
remuneration, the person—

(A) receives from another person an offer or invitation to—

(1) enter into a leveraged foreign exchuinge contract; or
(1Y) use any financial accommodation to facilitute foreign exchange trading or
facilitate entering into a leveraged fureign exchange contract,
and communicates it, either in his name or in the name of the other person, 10
the trader;

(B) effects an introduction between the trader or its representative and anather
person, so that the ather person may
(1) enter into a leveraged foreign exchange contract with the trader; or
(1) use any financialb accommodation provided by the trader to fucilitate

toreign exchange trading or fucilitate entering into a leveraged foreipn
exchange contract; or

{C) efieets (he entering into o leveraped Toreign exchange coutract by another
person through the trader,

where in this paragraph, “trader” (% 4% #) means a corporation licensed for Type 3

regulated activily or an authorized Anancial institetion; or

(xv) by—

(A} a collective investment scheme; or

(B) a person in the course of business for the purpose of operating a collective
investment scheme,

authorized by the Commission under section 104 of this Ordinance;

“securities margin financing” (3% (%4 & M%) means providing a financial accommodation in
order to facilitate—
(@) the acquisition of securities lisled on any stock market, whether a recognized stock
market or any other stock market outside Hong Kong; and
(M (where applicable) the continued hobding of those securities,
whethier or not those or other securities are pledged as security Tor Uie accommaodation, bt
does not include the provision of financial accommaodation
(1) that forms part ol an arrangement 1o underwrite or sub-underwrite securities;
(i1) to facilitate an acquisition of securities in accordanee with the wrm of & prospecius,
regardless ol whether the offer of sevurities is made in Hong Kong or elsewhere;
(iif) by a person who is licensed or registered for Type 1 repulated activity i order 1o
facilitate acquisitions or holdings of securitics by the person for his client;
{iv) by a collective investment scheme that is a corporation —

(A) which is or holds isell oul as being engaged primarily in the business of
investing, reinvesting or trading in any property (including securitics and
futures contracts); and

(13 the shares in which are exclusively, or primarily, redeemable shares,

in order to finance investment in any interest in the collective investment scheme of

which it is the issuer;

(v) by an authorized financial institution for the purpose of facilitating acquisitions or
holdings of securities by the institution’s cliculs;

{vi) by an individual to a company in which he holds 10% or more of its issued share
capital to fagilitate acquisitions or holdings ol securities; or

(vii) by an intermediary by way ol effecting an introduction between a person amd a
related corporation of the intermediary i order that the corporation may provide
the person with financial accommodation.

PART 3

*" The following are the specified activities referred 1o in section [14{3) of this Ordinance---
(«) the acquisition of securities listed on a stock market which is or forms part of a stock
borrowing or stock return as defined in section 19{16) of the Stamp Duty Ordinance
(Cap. 117), or any transuction in securities simikir to such a borrowing or return; or
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Wt 6 i H 139 B 43 ]

(/) the provision of financial accommodation—

(i) 10 a corporation licensed for Type | or Type 8 regulated activity or an
authorized financial institution to facilitate acquisiions or holdings of
securities;

(i} by a company 1o its directors or cmployees to facilitate ucquisitions or holdings
ol its own securities; or

(iii) by a member of a group of companies to another member of the group to
facilitate acquisitions or holdings of securities by thal other member.

et v e GCH EDU BB G e o= [ss.113,-139-8&143]

SeeciFiiD TITLES

Item Provision Specified Litles

1. Section §39(1) of
this Ordinance

“bond broker”, “bond dealer”, “securities dealer”, “stock dealer”,
“stockbroker”, "I B4 A", “{H3E 355 I, “MIFA8AL", <R 3 3B
i and “AAFA AL .

2 AGEGIS 139 IE CWEE AT WAL - “Tutures broker” J fatures dealer”
3 AREMI 1390 1% IR IRZE B W™ R “leveraged foreign exchange trader”
4. ARG 13904) B MR EIRN N " RS - “sccurities adviser” » “securitics

consultant™ A “stock adviser”
5. A REfIHT 139(5) % “W ST - “futures adviser” M “lutures consullant”
6 AMEFE 1396 R “EHRYET “corpomtc’fiﬁance adviser” & “corporate

finance consultant™ o
7. AUEE 139 “HIENL B IR {}tj@."_'.&' “automated trading service provider”
8. ARMEI1®)E BHKRESME AT “marginlender” J “securities margin

linancier” o

Ve
//
e
/
r/’

/ % 7
A 175 AT IAETTH | + 4 28 6 MM B

(55 175 B 177 1)

i NERAR TR H M &Y
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23U AR 0T 1500 32 B BRAT S LR

Section 13%(2) of
this Ordinance

Section 139(3) of
this Ordinance
Section 139(4) of
this Ordinance
Section 139(5) of
this Ordinance
Section 139(6) of
this Ordinance
Section 139%(7) ol
this Ordinance

Section 139(8) of
this Ordinance

P
“futures broker”, “futures dealer”, “W 25 §i™ and “H EEER A

“leveraged foreign exchange trader™ and * KU TS EE 22 5 16

“securitics adviser”, “securilics consylfant”, “stock adviser”, “/ 52
B8 and “aEFERRMN" -
“futures adviser”, “futures constllant” and ] (#H"
/'.I
“corporate finance adviser”, “corporate finance consultant” and
U 1 P Y L R -
H - - - " w - 4 i
“automated trading”service provider™ and * It fto 52 34 I FRe
b o

;{{p)'f{rgin ?r’{ “securities margin financier” and "W R &M

SCHEDULE 7 [ss. 175 & 177}

QOFFERS BY INTERMEDIARIES OR REPRESENTATIVES FOR
~TYPE 1, TYPE 4 OR TYPE 6 REGULATED ACTIVITY

e

UNDER SECTION 175 OF THIS ORDINANCE

PART 1

- REQUIREMENTS TO BE SATISFIED IN RELATION TO

OFFERS TO ACQUIRE SECURITIES

"N AGE IR T R AT R A 190 50 S TG (AR T AT 25 107 45w Tk A S T (9 fol ARG

w5 M ARG CUSE - IR IO s B ITED b b BE NG R R T

. Il the securilies proposed 1o be acquired are currently listed or quated on any stock market,
whiether u recognized stock market or any other stock market outside Hong Kong, the ofler
sitrtt— e . S

——— [ —— et
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0044

——{12)-Fhe -Broadeasting-Authority. may, by notice it writing served on the-~

licensee, or the person seeking to be a licensee, concerned, wiive “the
requirement specified in paragraph (6)(i) of the definition of “other licensable
television programme service” if the Broadcasting Authority is satistied that
the other licensable television programme service concerned is only intended or
available for reception by a single housing estate.

(13) In this Ordinance— .~

(e) a reference to “telecommunications” incledes
“teleCommunication”;
= (b) a reference to “Telecommumc&hom includes
T e S TelecomImunieation - e e
PART 11

CODES OF PRACTICE AND GUIDELINES

3. Approval of codes of practice by
Broadcasting Authority

(1) Subject to subsection (8), for the purpose of providing practical
guidance for licensees in respect of any requirements under this Ordinance
imposed on licensees or in respect of licence conditions, the Broadcasting
Authority may—

(¢) approve and issue such codes of practice {whether prepured by it
or not) as in its opinion are suitable for that purpose; and

() approve such codes of practice issued or proposed 1o be issued
otherwise than by il as in its opinion are suitable for that
purpose.

(2) Where a code of practice is approved under subsection (1), the
Broadcasting Authority shall, by notice in the Gazette—

(a) identify the code concerned and specify the date on which its
approval is to take effect; and

(h) specily for which of the requirements under this Ordinance or
licence conditions the code is so approved.

(3) The Broadcasting Authority may—

(¢) from time to time revise the whole or any part of any code of
practice prepared by it under this section; and

(b)Y approve any revision or proposed revision of the whole or any
part of any code of practice for the time being approved under
this section,

Autharized Loose-leal Edition, Printed and Published by the Director of Government Logistics,
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and the provisions of subsection (2) shall, with the necessary modifications,
apply in relation to the approval of any revision under this subsection as they
apply in relation to the approval of 4 code of practice under subsection ().

(4) The Broadcasting Authority may at any time withdraw its approval
from any code of practice approved under this section.

(5) Where under subsection (4) the Broadcasting Authority withdraws its
approval from a code of practice approved under this section, it shall, by
notice in the Gazette, identily the code concerned and specify the date on
which its approval of il is to cease to have elfect.

(6) References in this Ordinance to a “Code of Practice” are references to
that code as it has effect for the time being by virtue of any revision of the
whole or any part of it approved under this section.

(7) The power of the Broadcasling Authority under subsection (1)(h) o
approve a code of practice issued or proposed to be issued otherwise than by it
shall include power to approve a part of such a code and, accordingly, in this
Ordinance “Code of Practice” may be read as including a part of such a code.

(8) The Broadcasting Authority shall, before approving a code of
practice under subsection (1} or any revision or proposed revision of the code
under subsection {3), consult with—

(@) such bodies representative of licensees to which the code or the
code as so revised, as the case may be, will apply (whether in
whole or in part); and

(&) in so fur as the code or the code as so revised, as the case may be,
relates to the technical standards of a broadcasting service, the
Telecommunications Authority,

as it thinks fit.

{(9) For the avoidance of doubt, it is hereby declared that different codes
of practice may be approved under subsection (1) for different classes of
licensees, and may be so approved for the same or different requirements
mentioned in that subsection or licence conditions.

A Guidelines-—- : : S T

(1) The Broadcasting Authority may from time to time cause to be
prepared and published by notice in the Gazette, for the guidance of licensees
or companies secking to be licensees, guidelines not inconsistent with this
Ordinance—

(@) indicating the manner in which the Broadcasting Authority
proposes to perform functions conferred by this Ordinance upon

_ the Broadcasting Authority;
(5) on such other matters relevant to this Ordinance as the

e o Broadcasting- Authority thinks fit.
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it (1)) lh&cmmlﬂﬁPfﬁﬁfdﬂ&plﬂ&&Ml&t&ide—Helxg Kong. of -the licensee—r
or person in respect of conduct which, if done in Ilonb Kong,~
would constitute or form part of the criminal record in Hong
Kong of the licensee or person as mentioned in paragraph ().

22. Prevention of interference with programmmg
independence of licensees

(1) A licensee shall not, except in respect of material the supply of which
it is contracting for its licensed service, agree to include or to refrain from
including in its licensed service any material.

(2) Any provision in an agreement which requirea a licensee o include or
to refrain from including in its licensed service any material, other than

aterial to be supplied under the dgrccment shall not be enloucablc :Ibdmbl
- LI CRIIBEE - - m e s s i s e i e

23. General requirements as to television
programme services

(1) A licensee shall be responsible at all times for ensuring that its
licensed service does not include a subliminal message.

{2} Subject to subsection (3), a licensee shall—

(¢) comply with its ticence conditions;

(k) comply with any requirements under this Ordinance which are
applicable to it;

(¢) comply with any directions, orders, or determinations, under this
Ordinance which are applicable to it;

{dy comply with all provisions in a Code of Practice which are
applicable to it; and

(¢) without prejudice to the operation of any Code of Practice which
relates to this section, to any regulations under section 42(1)e)
or 1o the Broadcasting Authority’s functions under section 9 of
the Broadcasting Authority Ordinance (Cap. 391}, secure proper
standards for its licensed service with regard to television
programme content and technical performance,

(3) Subsection (2) shall not apply in the case of material supplied by the
Government.

(4) Tor the avoidance of doubt, it is hereby dectared that the fact that
any material included or to be included in a licensee’s licensed service is
material exempted or approved for the purposes of exhibition or publication
under the Film Censorship Ordinance (Cap. 392) does not by itself relieve the
licensee of any obligation under this Ordinance.
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(5) TIn this section—

“standards” (4%i5), in relation to television programme content, includes
restrictions on Lhe time of day when content of a particular class may be
provided;

“subliminal message” (FHEXME) means the transmission of material the
duration of which is so brief that it does not enable a person to obtain a
conscious picture of the material.

e e o e e PART v] P -
/

ENFORCEMENT OF LICENCES

24. Directions of Broadeasting Authority and P
Telecommunications Authority

i

(1) The Broadcasting Authority may issue dircctions in writing to a
licensee (except directions relating to technical standards) requiring it to take
such action specified in the notice as the Broadcasting Authority considers
necessary in order for the licensee to comply with ‘any requirement under a
prescribed Ordinance, any licence condition or any provisien in a Code of
Practice applicable to it. '

(2) The Telecommunications Authority may issue directions in writing Lo
a licensee requiring it to take such action specilied in the notice with regard to
technical standards as the Telecommunications Authority considers necessary
in order for the licensee to comply with any requirement under a prescribed
Ordinance, any licence condition or any provision in a Code of Practice
applicable to it. .

(3) The Broadcasting Authority shall cause directions under subsection
(1) to be published in the.Gazette or in such other manner as it thinks fit,

ot ]

25. Investigation of licensee’s business

(1) Where the Broadcasting Authority is satisfied that it is necessary for
the proper performance of its functions under a prescribed Ordinance in order
to ensure a licensee’s compliance with a licence condition, a requirement under
the Ordinance which is applicable to i, a direction, order, or determination,
under the Ordinance which is applicable to it, or a provision in a Code of
Practice which is applicable to it, it may authorize in writing any person to do

Ldll or any of the following at such times as are specified by it in the

SEUNURUR R SR Y - - T —— )
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