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(%) In this section—

“standards” (1F#%), in relation to television programme conlent, includes
restrictions on the time of day when content of a particular class may be
provided;

“subliminal message™ (Fi%iRE) means the transmission of matcrial the
duration of which is so brief that it does not enable a person to obtain a
conscious picture of the material.

PART VI

ENFORCEMENT OF LICENCES

24. Dircctions of Broadcasting Authority and
Telecommunications Authority

(1} The Broadcasting Authorily may issuc directions in writing to a
licensee (except directions relating to technical standards) requiring it to take
such action specificd in the notice as the Broadcasting Authority considers
necessary in order for the licensee to comply with any requirement under a
prescribed Ordinance, any licence condition or any provision in a Code of
Practice applicable to it.

(2) The Telecommunications Authority may issue directions in writing to
a licensec requiring it to take such action specified in the notice with regard to
technical standards as the Telecommunications Authority considers necessary
i order for the {icensee to comply with any requirement under a prescribed
Ordinance, any licence condition or any provision in a Code of Practice
applicable to it.

{3) The Broadcasting Authority shall cause directions under subsection
{1) to be published in the Gazette or in such other manner as it thinks {it.

25. Investigation of licensee's business

(1) Where the Broadcasting Authority is satisfied that it is necessary for
the proper performance of its functions under a prescribed Ordinance in order
to cnsure a licensee’s compliance with a licence condition, a requirement under
tke Ordinance which is applicable to it, a direction, order. or determination.
under the Ordinance which is applicable to it. or a provision in a Code of
Practice which is applicable to it. it may authorize in writing any person Lo do
all or any of the following at such times as are specified by it in the
authorization—
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{@) require a licensee or a person whom such authorized person
reasonably believes to be employed or engaged in connection
with the relevant business of a person to whom this section
applies to produce for examination any data, book, doecument or
record which relates to such business and which is in the
possession or under the control of the licensee or person, as the
case may be;

(by examine and, if he thinks fit, to take copies of any data, book,
document or record produced under paragraph (a) or any entry
therein;

() remove the data, book, document or record referred to in
paragraph (@) or the copies referred to in paragraph (b) for
examination by him and the Broadcasting Authority; and

(¢f) require a licensee or a person whom such authorized person
reasonably believes to be employed or engaged in connection
with the relevant business of a person to which this section
applies 10 give the authorized person and the Broadcasting
Authority any explanation or further particulars as specified by
the authorized person in respect of any data, book, document or
record produced under paragraph (a).

(2) Where any information or matter relevant to an investigation under
this section 15 recorded otherwise than in a readily legible or comprehensible
form, the powers conferred by subsection (1) to require the production of any
data, book, document or record shall include power to require the production
or reproduction of the data, book, document or record of a relevant part of it
in a readily legible and comprehensible form.

(3) A magistrate may, i satisfied by information on oath laid by the
chairman or vice chairman of the Broadcasting Authority or by the principai
executive officer within the meaning of the Broadcasting Authority Ordinance
(Cap. 39—

(@) that it is necessary for the proper performance of the functions
of the Broadcasting Authority as referred to in subsection (1)
that entry be obtained to any premises which the chairmanr, vice
chairman or principal executive officer has reasonable grounds
for believing is used or occupied by a person to whom this
section applies for the purposes of keeping, storing or using any
data, book, document or record which relates to the relevant
business of the person to whom this section applies; and

(b} that permission to enter such premises has been refused or that
entry is likely to be refused,

issue a warrant authorizing a person authorized under subsection (1) to enter
such premises, and such person-—
(i) may exercise therein the powers specified in subsection (1); and
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(i) copy, seize, remove and detain any data, book, document or -
record therein or any copy thereof which the authorized person
has reasonable grounds for believing will afford evidence likely
to assist the Broadcasting Authority in the proper performance
of its functions under this Qrdinance.

(4} A person who is an employee, director, principal officer or agent of a
person to whom this section applies shall assist and shall not obstruct a person
exercising a power under this section.

(5) Any data. book, document or record removed under this scction may
be retained for any period not ¢xceeding 6 months beginning on the day of
its removal or, where the data. book, document or record is required in
connection with any criminal proceedings, for such longer period as may be
recessary for the purposes of those procecdings.

(6) Where a person removes any data, book, document or recerd under
this section, he shall, as soon as is practicable, give a receipt for it, and he shall
permit any person who would be entitled to inspect it but lor its removal to
inspect the same at any reasonable time and to make copies of and take
cxtracts from it; but any such permission shall be subject to such reasonable
conditions as to security or otherwisc as the Broadcasting Authority may
impose.

(7) Every person exercising any power under subsection (1) or (3) shail
ke (urnished with a copy of his authorization and shall, upon request, producc
for inspection, evidence of his identity and of his authorization.

(8) The powers conferred by subsections (1)) or (b) and (3) include a
power—

(¢) o require the person mentioned in subsection (1)«) to extract or
retrieve, or cause to be extracted or retrieved, in a visual or
printed or other written form or on a computer disc, or in both,
any information referred to in subsection (10) and specificd by
the person exercising the power, and il when extracted or
retrieved the information is in a printed or other written form, to
requirc the person so described to deliver it to the person
excrcising the power:;

(h) to extract or retrieve himsclf, 1n either of or both such forms, by
mecans of the equipment normally used for that purpose. any
information so referred to: and

(¢) to examine any information so extracted or retrieved and I
thought fit to reniove it.

(9) This section applies to a person who is a licensee or its associale.

(10) Inthis section—

“data, book, document or record™ (B - @M~ XARA) includes any
information which—

{a) relates to a relevant business: and
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(b} is recorded in a form in which it can be extracted or retrieved by
equipment operating automatically in response to instructions
given for that purpose.

“relevant business™ (7 W #¥F) means business directly connected or associated
with the provision ol a television programme service.
(11) For the avoidance of doubt, it is hereby declared that the provisions
of Part XII of the Interpretation and General Clauses Ordinance (Cap. 1)
apply to this section.

26. DBroadcasting Authority may
obtain information

(1) If the Broadcasting Authority is satisfied that there are reasonable
grounds for believing that a person, other than a licensee, is, or is likely to be,
in possession of information or a document that is relevant to the
Broadcasting Authority’s investigation of a breach or suspected breach of a
licence condition, a requirement under this Ordinance, or a direction, order, or
determination, under this Ordinance, the Broadcasting Authority may serve a
notice in writing on the person—

(¢} requesting the person to—

(i) give the information or document in writing to the
Broadcasting Authority; or
(ii) produce the document to the Broadcasting Authority,
as the case requires, before a date (“the relevant date™) specilied
in the notice, being a date reasonable in all the circumstances of
the case;

(b) stating that if the person is of the view that he cannot, or does
not wish to, comply with the request, then he may make
representations in writing to the Broadcasting Authority as to
why he is of that view befare the relevant date: and

{¢) accompanied by a copy of this section in the Chinese and
English languages.

{2) Where the Broadcasting Authority receives representations referred
1o in subsection (1)(h) from a person, the Broadcasting Authority shall—

(¢) consider them; and

(h} serve a notice in writing on the person stating that the
Broadcasting Authority has considered the representations and
that—

(i} the notice under subsection (1) served on the person is
withdrawn with effect {rom the date of service of the notice
under this subsection; or

Authorized Loose-leaf Fdition, Printad and Published by the Government Printer,
Hong Kong Special Administrative Region lssus 21




Es562HE WA e o

(i) RZARPEEY (1) 2058 ER MM 0 AR AT 4 - 0 FLISE % M 7 £ 07 b i 0
Friswie B WIRBESS O) sk Bk tkdsdn4 > BRI A (L34 8 Wi
ﬁf*é:z&wﬁ?ﬁ(l) R YR .

(3} WURIRET (D) 200 (T o] AREREND MR A0 (A3 BB ™) L340 MR ES Q)Y 50k
FRCIED » 7 5% A TR ¥ AT YEAT 1] O G2 030 s DR (2) B R 3% A DY A0 3 S0 45 O v ) 39
ZT (RN T,E)Hﬁé?réﬂhﬂﬂ ’ ilrli&i‘lll.

(@) WHERSEEM RS (T8 &R h A5 3% A TEAT 5NN 0T 14y

ﬁﬁ!rlﬁ]ﬂﬁumﬂmﬁﬂu&:\tfl My B &% 24 s 30 11 S A IR Ja e

I # YR I AR AR A R R 1~ B v B AR O A o TR b B s

N~ g RN Ry 5 Ak

(b) B2 1B IRUTT F) 5 67 IR 3400 R0 o S 30 40 508 (L )0A) R d el i th ik (i 9 35)

%

WL 4 BUEREAHITESE O & BRI IO + LA 1 8 S (b 3% e al i
{1 1] O T 5 28 B 3% ST F QML S M T i 5D

(&) AR AZS BT (1) 28090 M ST (3) S48 1 f 4 ihi 15 00 it (Mo 2
LS WA B o g A 10 R I AR 0 R T AR YD T R (R S {0 3%
Al ST R R S LT AR I AY

() b 30 G ) BALTE % 0 0 S0 F0 A G 02 (0 e 28 el 0 IR 80 22 ST (2 4 Ls 1 ¢ i

H

(0y AR R IR e i .

(5)  JOUE JRAS 400 J8 0 AR oA g 40) JE 4R (06 TR 58 0 M0 W S 1 ELANSS (6) ki 43
MR TR R R R AT B R s SO (B T BT ) ST 4 2 SR 8
At » LR 7 4h -

ERa R TG TUME » o il VR I T T RE RO (R b R EE O AL B 1

CAP. 562  Broudcasting il

(ii) the notice under subsection (1) served on the person
remains in force and the Broadcasting Authority will on a
date specified in the notice under this subscction seck an
order under subscction {3) unless the person has. before the
date, complied with the notice under subsection (1) served
on the person.

{3) Where a notice under subsection (1) served on a person has not been
withdrawn under subsection (2){(5)(i} and the person has not complied with the
notice before the relevant date, or before the date specified in the notice under
subscction (2) served on the person, as the case requires, then a magistrate
may—

(¢) if satisfied by information on oath that there are reasonable
grounds for believing that the person is, or is likely to be. in
possession of the information or a document to which the lirst-
mentioned notice relates and that the information or doecument
is relevant to the Broadcasting Authority’s investigation ol a
breach or suspected breach of a licence condition, a requirement
under this Ordinance, or a direction, order, or determination,
under this Ordinance; and

(b} after considering the representations, if any. referred o in
subsection (1)(b) received by the Broadcasting Authority in
consequence of the service of the notice,

issue an order that the person shall. within the time specified in the order, give
the information or document in writing to the Broadcasting Authority or
produce the document to the Broadcasting Authority, as the case requires.

{(4) Any information or document to be given or produced to the
Broadcasting Authority by a person in compliance with a notice under
subsection (1) or an order under subsection (3) shall be so given or produced
by reference to the information or document at the time of service of that
rotice except that the information or document may take account of any
processing—

(¢) made between that time and the time when the information or
document is so given or produced: and

() that would have been made irrespective of the service of that
notice.

(5} The Broadcasting Authority shall not disclose any information or
document given or produced to him under this scction except subject to the
rzquirecment in subscction (6) and if the Broadcasting Authority considers that
it is in the public interest to disclose that information or document, as the casc
may be.
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(6) The Broadcasting Authority shall give a person giving or producing
any information or document under this section a reasonable opportunity to
make representations on a proposed disclosure of the information or
document, as the case may be, and shall consider all representations made
before the Broadcasting Authority makes a final decision to disclose the
information or document, as the case may be,

{7) For the avoidance of doubt, it is hereby declared that where a person
gives or produces any information or document under this section
notwithstanding that the information or document is the subject of a
confidentiality agreement with another person that prevents the first-
mentioned person from releasing the information or document, the first-
mentioned person shall not be liable for any civil liability or ctaim whatever in
respect of the giving or production of that information or document contrary
o that agreement.

{8) A person commits an oflence if he, without reasonable excuse—

(¢) fails to comply with an order under subsection (3);
(b) fails to comply with subsection (4); or
(¢) in purported compliance with a notice under subsection (1) or an
order under subsection (3), knowingly gives information that is
false or misleading,
and shall be liable on conviction to a fine at level 5 and to imprisonment for 2
years.

{9) In this section, “processing” (KI), in relation to any information or
document, inctudes amending, augmenting, deleting or rearranging all or any
part of the information or document, whether by automated means or
otherwise.

27. Confidential matter to be safegnarded

(1) Subject to subsection (2)—

(«) any information which is furnished, and any data, book,
document or record which is produced, by a person in
confidence to the Broadcasting Authority or any person
authorized by it or any committee appointed by it or by that
committee, the Telecommunications Authority or any person
authorized by him, shall be treated as confidential; and

{b} unless the person otherwise permits in writing and except in
accordance with such permission, no such information, data,
book, document or record or any copy thereof shall be divulged
or shown to any person other than in confidence to members of
the Broadcasting Authority or any committee appointed
thereby, or to a public officer acting in the performance of his
duties or for the purposes of this Ordinance or the Broadcasting
Authority Ordinance (Cap. 391).
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(2) Subsection (1) shall not be construed as prohibiting the disclosure of -
information—

(@) with a view to the institution of or otherwise for the purposes of any
criminal proceedings or any investigation in connection therewith,
whether under this Ordinance or otherwise, in Hong Kong;

(b) in connection with civil proceedings to which the Broadcasting
Authority is a party;

(¢) which facilitates the Broadcasting Authority or the
Telecommunications Authority investigating or determining &
complaint that a licensce is engaging in conduct that contravencs
a provision of a prescribed Ordinance; or

(d) subject to subsection (3), which the Broadcasting Authority
considers it is in the public interest to disclose.

(3} The Broadcasting Authority shall give the person supplying the
information in confidence a reasonable opportunity to make represcntations
cn a proposed disclosure of the information under subsection (2)(¢) or {¢) and
shall consider all representations made before the Broadcasting Authority
makes a final decision to disclose the information.

(4) A person may permit, subject to such condilions as the person may
specify, the Broadcasting Authority, the Telecommunications Authority or any
person authorized by the Broadcasting Autherity or the Teleccommunications
Authority—

(@) to divulge specified information which the person has given
thereto; or

(b) to show any specified document or any copy thereol which the
person has produced thereto,

to any person or to any specificd person.

(5) In this section, “data, book, document or record™ (B§ - Rk - (¥

#E5E) means the same as it does in section 25(10).

28. Licensee to pay financial penalty

(1) Subject to this section, the Broadcasting Authority may, by notice in
writing scrved on a licensee, require the licensee to pay the financial penalty
specified in the notice where that penaity may be imposed by virtue of this
soction.

(2) The Broadcasting Authorily may imposc a financial penalty on a
licensee if it is satisfied that the licensee contravened—

{(¢) a licence condition;

(b} a requirement under this Ordinance which is applicable to it;

(¢) a direction, order. or determination, under this Ordinance which
is applicable to it; or

(/) a provision in a Code of Practice which is applicable to it.
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CAP. 562 Broadcasring

(3) The financial penalties imposed under this section shall not exceed
$200,000 for the first occasion on which a penalty is imposed, $400,000 for the
second oceasion on which a penalty is imposed, and $1,000,000 for any
subsequent occasion on which a penalty is imposed,

(4) Where the Broadcasting Authority considers that if it were to impose
a Nnancial penalty under subsection (3} it would not be adequate for a breach
of section 13({1) or 14(1)—

(¢) the Broadcasting Authority may—
(i) within 3 years of the commission of the breach: or
(i) if the breach comes to the notice of the Broadcasting
Authority within 3 years of its commission, within 3 years
of it so coming to the notice of the Broadcasting Authority,
whichever is the later, make an application to the Court of First
Instance; and
(b) upon such application, the Court of First Instance may, without
prejudice to any powers conferred on the Broadcasting
Authority by any provision of this Ordinance or any regulation
made thereunder or any licence condition, impose upon the
licensee who has committed the breach a {inancial penalty of a
sum not exceeding 10% of the turnover of the licensee in the
relevant television programme service markel in the period of
the breach. or $2,000,000, whichever is the higher, and also
specily when any such linancial penalty is due for payment.

(5) The Broadcasting Authority shall not impose a financial penalty
under this section unless, in all the circumstances of the case, the financial
penalty is proportionate and reasonable in relation to the failure or series of
failures concerned giving rise to that penalty.

{(6) The Broadcasting Authority shall not impose a financial penalty
unless it has given the licensee a reasonable opportunity to make
representations to it in relation to the matters in respect of which a financial
penalty is proposed to be imposed.

(7) The Broadcasting Authority shall not impose a financial penalty in
respect of a contravention by a licensee of a licence condition where a
performance bond has been called in respect of the contravention.

(8) The Broadcasting Authority shall not impose a financial penalty in
respect ol & contravention by a licensee of 4 requirement under this Ordinance
where the licensee has been convicted of an offence in respect of the
contravention.

29. Recovery of financial penalty

(1} A linancial penalty required to be paid under section 28(1) may be
recovered by the Broadcasting Authority as a civil debt.
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CAP. 562 Broadcasting 35.

(2) Where, on an appeal under scction 34, the Chiel Exccutive in
Council--
{a) remits a financial penaity, subsection (1} shall not apply: or
(6) reduces the amount of a financial penalty, subsection (1) shall
apply in respect of the reduced financial penalty.

(3) A certilicatc in writing purporting to have been made by the
Broudcasting Authority to the effect that a financial penalty is due and payable
to the Broadcasting Authority shall be prima facie evidence of that fact.

(4} A licensce shall pay to the Director of Accounting Services the
financial penalty imposed by a notice under section 28(1) served on it not later
than 30 days after the date on which the notice is served.,

M. Licensee to include correction or apology
in television programme service

(1) Subject to subsection (3). the Broadcasting Authority may. in a case
falling within subsection (2), by notice in writing served on a licensee, dircct the
licensee to tnclude in its licensed service a correction or apology, or both. in a
form approved by the Broadcasting Authority, in such manner (including
within such period and within such time of day) as is specified in the notice.

{2) The Broadcasting Authority may issuc a direction under subscction
(1) if it is satisfied that the licensee contravened—

(e} a licence condition;

(h) a rcquirement under this Ordinance which is applicable to it;

(¢) a direction, order, or determination. under this Ordinance which
is applicable to it: or

(d) 4 provision of a Code of Practice which is applicable to it.

(3} The Broadcasting Authority shall not issue a direction under
subsection {1) unless the licensee has been given a rcasonable opportunity to
make representations to the Broadcasting Authority regarding the matter
complained of.

(4) Where a licensee carries out a direction under this section, it may
announce that it is doing so pursuant to the direction.

31. Suspension of licence

(1} Subject 1o the provisions of this section, the Broadecasting Authority
may. by notice in wriling served on a licensee, suspend its licence (or a period
of not more than 30 days as is specified in the notice.

(2) A licence shall only be suspended under subsection (1)—

(«) for failure by the licensee to pay
(i) any licence fee, or any other fee or charge owing by the
licensec under this Ordinance, within 30 days beginning on

the date the payment is due; or
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CAP, 562 Browadeasting

(ii) any financial penalty when it is due for payment—

(A) as specified by the Court of First Instance under
section 28(4)(b); or
(B) under section 29(4); or

(7 if, as may be applicable in the particular case, having regard to
all the circumstances, including the number of occasions and the
gravity in respect of which, after the issue of the licence—

(1) the licensee has contravened—

{A) a licence condition;

{B) a requirement under this Ordinance which is applicable
to1t;

(C) a direction, order, or determination, under this
Ordinance which is applicable to it; or

{D) a provision of a Code of Practice which is apphcab]e to
i;

(ii) another person has contravened a condition, requirement,
direction, order, determination or provision mentioned in
subparagraph (i} and such contravention has taken place
with the consent or connivance of the licensee,

(3) The Broadcasting Authority shall, before making a decision whether
or not to suspend a licence under subsection (1)—

{¢) serve on the licensee a notice in writing stating that—

(i) the Broadcasting Authority has under consideration the
suspension of the licence and the grounds upon which and
any other reason why such suspension is being considered;

(i) representations as regards the proposed suspension may be
made to the Broadcasting Authority during the period
specified in the notice (being a period of not less than 28
days beginning on the date of service of the notice); and

(#) consider any representations made to it in relation to the
proposed suspension; and

(¢} in the case of a domestic free television programme service or a
domestic pay television programme service where subsection
{(2)(P) is applicable, conduct a public hearing in accordance with
procedures for the hearing determined by the Broadcasting
Authority.

(4) The suspension of a licence under subsection (!) shall not come into
force--

() subject to paragraph (b}, until the expiration of the period
during which an appeal under section 34 against the suspension
may be made; or

(b) il an appeal under section 34 against the suspension is made,
until the appeal is withdrawn, abandoned or determined.
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CAP. 562  Broadcasting 37

32, Revocation of licence

(1) Where the Broadcasting Authority considers that there may be cause
for the Chief Executive in Council or it, as the case may require, to revoke a
licence under subsection (4), it shall conduct an inquiry in accordance with
scetion 33 and, if the licence was granted by the Chief Executive in Council,
submit recommendations to the Chief Executive in Council concerning the
revocation.

(2) The Broadcasting Authority may as part of its inquiry, and shall
where its inquiry concerns the provisions of subsection (4)(c), conduct a public
hearing in accordance with procedures for the hearing determined by the
Broadcasting Authority,

(3) Without prejudice to the generality of procedures which the
Broadcasting Authority may determine under subsection (2), it—

(¢) may, notwithstanding section 27, divulge any data, book.
document or record it has received in the course of the public
hearing to any person it considers appropriale on terms of
confidentiality or otherwise or treat the same as confidential;
and

(h) shall publish in such manner as it considers fit a report of the
public hearing and, if the licence was granted by the Chicl
Executive in Council, together with its recommendations to the
Chief Executive in Council.

(4) After section 33 has been complied with but subject to subsection (5),
the Chief Executive in Council or the Broadcasting Authority, as the case may

require, may, by notice in writing served on the licensee, revoke a licence—

(e} Tor failure by the licensce Lo pay-—

(1) any licence fce, or any other fee or charge owing by the
licensee under this Ordinance, within 60 days beginning on
the date the payment is due; or

(i) any financial penalty within 60 days beginning on the date
the payment is due—

(A) as specified by the Court of First Instance under
section 28(4)(h); or
(B) under section 29(4);
{b) if the licensee—

(i) goes into compulsory liquidation or into voluntary
liquidation other than for the purposes of amalgamation or
reconstruclion; or

(i) cnters into a composition or arrangement with its creditors:
or
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CAP. 562 Broadcasting

{¢)y if, as may be applicable in the particular case, having regard to
all the circumstances, including the number of occasions and the
gravity in respect of which, after the issue of the licence—

(i) the licensee has contravened—

(A) a licence condition;

{B) a requirement under this Ordinance which is applicable
to it;

(C) a direction, order, or determination, under this
Ordinance which is applicable to it; or

(D) a provision in a Code of Practice which 1s applicable to
1,

and the licensee has failed to comply with a direction under

section 24(1) relating to that contravention;

(ii) another person has contravened a condition, requirement,
direction, order, determination or provision mentioned in
subparagraph (i) and such contravention has taken place
with the consent or connivance of the licensee.

{5) The Chiel Executive in Council or the Broadcasting Authority shall
not exercise a power under subsection {4) until after considering—

(e} in the case of the Chiefl Executive in Council, the
recommendations of the Broadcasting Authority; and

(/) in the case of both the Chief Executive in Council and the
Broadcasting Authority, such information, matter and advice as
he or it thinks fit.

(6 The revocation by the Chief Executive in Council under subsection
(4) of a licence shall take effect on the date the notice of the revocation is
served on the licensee or on such later date as is specified in the notice.

(7) The revocation by the Broadcasting Authority under subsection (4)
of a licence shall not take effect—

(e} subject to paragraph (), until the expiration of the period
during which an appeal under section 34 against the revocation
may be made; or

(£ if an appeal under section 34 against the revocation is made,
until the appeal is withdrawn, abandoned or determined.

33. Inguiry by Broadcasting Authority

(1) Where the Broadcasting Authority conducts an inquiry under section
32(1), it may consider information and matter received from any source.
{2) The following provisions shall apply in relation to an inquiry under
section 32(1)—
(¢) the Broadcasting Authority shall serve on the licensee a notice in
writing stating—
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CAP. 562  Broadcasting 39 .

(1) that the revocation of its licence is under consideration:
(i) the grounds upon which and any other reason why the
revocation of its licence is being considered; and
(iii) that representations as regards the proposed revocation
may be made to the Broadcasting Authority during such
period as shall be specified in the notice {being a period of
not less than 28 days beginning on the date of service of the
notice);
(1) the Broadcasting Authority shall consider any representations
made to it as regards the proposed revocation.
{3) The Broadcasting Authority shall consider any representations
submitted by the licensee and such further information and matter as it may
consider necessary by reason of such representations.

34. Appeal to Chief Executive in Council

(1) Subject to the provisions of this section, a licensee (including a person
secking to be a licensee) aggrieved by
(¢} a decision ol—
(i) the Broadcasting Authority in the exercise of a discretion
conferred on it under this Ordinance or the Broadcasting
Authority Ordinance (Cap. 391) (including a decision to
specify a condition in a licence); or
(i) the Telecommunications Authority in the exercisc of a
discretion conferred on him under this Ordinance;
{#) anything contained in a direction. order, or determination,
under this Ordinance; or
{¢) anything contained in a Code of Practice,
may appeal by way of petition to the Chiel Exccutive in Council, not later than
30 days beginning on the date of the relevant decision, the issue or making of
the direction, order, or determination, or the publication of the Code of
Practice, as the case may be.
{2) Subject to sections 31(4} and 32(7), pending the determination of an
appeal under subscction (1), the licensee shail comply with the matter
mentioned in that subsection being appealed against.

35. Determination of appeal

(1) In determining an appeal under section 34, the Chief Executive in
Council—
(@) may receive information and advice from the Broadcasting
Authority or any other person he considers appropriate; and
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CAP. 562 Broadcasting

() shall afford the licensee concerned a reasonable opportunity to
make representations on such information and advice, if any,
received.

{2) The Chiel Executive in Council may determine an appeal by
confirming, varying or reversing the decision, direction, order, or
determination, appealed against or, where appropriate, by directing that the
relevant provision of the Code of Practice be amended as specified by him.

PART VII

PROHIBITION AND PROSCRIPTION BY COURT

36. Court may prohibit certain television
programmes, etc.

(1) A licensee shall not include in its licensed service a television
programme, or any part thereof, that is likely, in Hong Kong, to—

(er) incite hatred against any group of persons, being a group defined
by reference to colour, race, sex, religion, nationality or ethnic or
national origins;

{b) result in a general breakdown in law and order; or

{¢) gravely damage public health or morals.

{2) Where the Chief Secretary reasonably believes that the inclusion of a
television programme, or any part thereof, in a licensed service would
contravene subsection (1), the Chief Secretary may apply to the Court of First
Instance for an order under this section.

{3) In a case of urgency, the Chiel Secretary may, under subsection (2),
make an application for an interim order, ex parte and on affidavit, but
otherwise the application shall be made by motion or summons.

(4) Where the Chief Secretary makes an application under subsection (2),
the Court of First Instance may, where it is satisfied that the inclusion of a
television programme, or any part thereof, in a licensed service would
contravene subsection (1), make an order prohibiting the inclusion of the
whole or any part of the programme in the licensed service and requiring any
person who in the opinion of the Court would be knowingly involved in that
contravention to take such steps as the Court may direct for the purpose of
giving effect to the prohibition.

(5) Where the Chief Secretary makes an application under subsection (2),
the Court of First Instance may, by order, require the licensee or any other
person referred to in subsection {4) to produce to it any material in the
possession or control of the licensee or other person and which retates to the
television programme the subject of the application.
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CAP. 562 Broadcasting

SCHEDULE | [ss. 2. 8, 42 & 42

& Schs. 4 & 8]

DisQUALIFICATION FOR HoOLDING DOMESTIC FREE OR PAY
TELEVISION PROGRAMME SERVICE LICENCES AND
REesTRICTION ON VoTing CoNTROL OF
YOTING CONTROLLERS

PART 1

INTERPRETATION AND APPLICATION

1. interpretation

(1) In this Schedule, unless the context otherwise requires—
“advertising agency™ (8 & 2 WIS H) means a person who—
{ar) carrics on business as an adverlising agent; or
{f) exercises control of a person who carrics on business as an advertising agent:
“associate” (MM E), in relation o a voting controller holding voling control (whether the
controller is qualified or unqualified), means—
(a) where the voting controller holding the voting control is an individual—
{1} a relative of the voling controller;
(u} a partner of the voting controlier or a relative of the partner;
(tit} a partnership in which the voting controller is a partner;
(iv} a corporation influenced by—
(A) tie voling controller;
(B} a partner of the voting controller; or
(C) a partnership in which the voting controller is a partner; or
{v) @ director or principal officer of a corporation mentioned in paragraph (iv);
{7 where the voting controller holding the voling conltrol is a corporation—
(i) an associaled corporation;
(ii} a voting controller who—
{A) influences the corporation and, if the voting controller is an individual, a
relative of the voting controller: or
(B) is a partner of the voting controller to whom or which sub-subparagraph
(A) applies. and il the partner is an individual, a relative of the partner;
{1} a dircctor or principal officer of the corporation or of an associated corporation
and a relative of the director or officer:
(iv} a partner of the corporation and, if the partner is an individual. a relative of the
partner; or
() where the voling controller holding the voting control is a partnership—
(i) a member of the partnership and. il the partner is an individual. a relative of the
memker:
(i) a partner of the partnership and, where the partner—
(A} is an individual, a relative of the partner: or
(B) s itself a partnership, a relative of a member of the partnership who is an
individual:
{iii) a corporation influenced by—
(A) the partnership:
(B) a partner of it; or
(C) where the partner is an individual, a relative of the partner:
(iv) uﬂc:orporation of which a partner of the partncrship is a director or principal
officer;
{v) a dircctor or principal officer of a corporation mentioned in subparagraph (iii);
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CAP. 562 Broadcuasting 47 -

“associaled corporation”™ (H)EFiLI%). in relation to a voling controiler holding voting control
(whether qualified or unqualified). means—

{«) a corporation over which the voting controller has influence;

{h) a corporation which has influence over the voting controller being isell a
corporation (“the second corporation™);

{¢} acorporation which is under the influence of the second corporation:

“disqualified person” (R AR ¥EH A L) means a person who s a disqualified person under
scction 4, 3. 6 or 7,

“influence™ (A - ¥ W J1). in relation (o a corporation. means the power of a voting controller
to ensure—

ta) by means of the holding of shares or possession of voling power in or in retation to
that or any other corporation: or

(hY by virtue of any powers conferred by the memorandum or articles of associalion
regulating that or any other corporation. :

that the aflairs of the {irst-mentioned corporation are conducted tn accordance with the
wishes of the voling controlier;

“licence™ (MM) means a domestic free television programme service licence or domestic puy
television programme service licence:

“licensee™ H—-'H?'g-)\) means the holder of a licence:

“licensee’s register™ (PR A XEGCL I ). in relation 1o a particular licensee, means the register required
to be kept under section 95 of the Companies Ordinance (Cap. 32);

“principat officer™ (2% A L1}, in relation 1o a corporation. means—

(¢} a person cmployed or engaged by the corporation who. by himself or with | or more
other persons, 1s respensible under the immediale authority of the directors of the
corporation for the conduct of the business of the corporation: or

(b} a person so employed or engaged who, under the immediate authority of a dircctor
of the corporation or i person to whom paragraph {¢) appites, performs managerial
functions in respect of the corporation:

“qualilicd voting controiles™ (— A X RFEHEA) means—

(i) a voling controller who—

(1) in the case of an individual. is ordinurily resident in Hong Kong in accordance
with paragraph (¢) of the definition of “ordinarily resident in Hong Kong™ in
section 2(1) of this Ordinance and has been so resident for at Jeast une
continuous period of not less than 7 vears:

(11} n the cusc of a corporation. is ordinarily resident in Hong Kong: or

{(h) a voting controller who is—

{1} the trustec or manager of any uait trust or mutual fund authorized as i
collective investment scheme under section 104 of the Securities and Futures
Ordinance (Cap. 571y ( Amended 5 of 2002 5. 407)

¢i) the trusiee of a charitable scheme made by order of a court of competent
jurisdiction:

{ui) @ judicial officer in whom the cstate of o deceased is vested between the time of
death and the grant of letters of administration:
(iv) the Registrar of the High Court; or

(v) such other person as may be prescribed:

“relative”™ (MRS in relation to an individual, mcans the spouse. parent, child, brother, sister.
brother-in-law, futher-in-law, mother-in-law, sister-in-law, daughter-in-law, son-in-law, aunt,
cousin, uncle, niece, nephew, grandfather or grandmother of the individual. and for the
purposes of this definition. an adopted child shall be regarded as a child beth of the natural
parents and the adoptive parents and a stepchild as the child both of the natural parents and
any slep parcnts;

“total veting control™ (B4 &R B mecans the aggregate of voting control;

“unqualified voting controller™ (RS &1 A) means a voting controller who is not a
qualified voting controller:

“voting control™ (& ULFERIHE) means the control of or the ability to control, whether directly or
indirectly. the exercise of the right 10 vole attaching to | or more voling shares of a licensee—

(r) by the exercise af a right. where such exercise conflers the ability lo exercise a right
to vote or to control the exercise of i right to vole:

(b} by an entitlement to exercise such a right to vole:
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CAP. 562 Broadeasting

(¢) under a duty or obligation;

(d} through a nominee;

(¢) through or by means of a trust, agreement or arrangement, understanding or
practice, whether or not the trusi, agreement or arrangemeni, understanding or
practice has legal or equitable f'orce or is based on legal or equilable rights; or

(/) us a chargor of voting shares of a licensee unless the chargee of the voting shares or
the nominee of the chargee has given notice in writing to the chargor under the
charge of an intention to exercise the right to vote attaching to such voting shares;

“voting controller” (F # £ HE A) means a person who either alone or with 1 or more other persons
holds voting control.

{2} Where—

(#) 2 or more voting controllers together are voting controllers in relation to the same
voting shure; and

(h) | or more of them is a disqualified person,

then, for the purposes of this Schedule, each of the voting controllers referred to in paragraph {«)
shall, in relation to the voting share mentioned in that paragraph, be reparded as a disqualified
person,

(3) When 2 or more voting controllers together are voting controllers in relation to the same
voling share and | or more than | of those voting controllers is an unqualified voting controller,
then for the purposes of this Schedule, each of those voting controllers shall, in relation to that
voting share, be regarded as an unqualified voting controller.

{4) For the purposes of this Schedule, the fact thal the particular voting share or shares in
relation to which o person is a voting controller cannot be identified is immaterial.

(5) For the purposes of this Schedule, any reference to exercise of control—

{u) in relation 1o a corporation, shall be construed in accordance with subsection {6);

() in relation to a body other than a corporation, means the power of a person to
ensure, by virtue of the rules regulating that or any other body, that the affairs of the
firsi-mentioned body are conducted in accordance with the wishes of that person.

(6) For the purposes of subsection (5{«}, a person exercises control of a corporation if—

{a) he s a director or principai officer of the corporation;

(b) he is the beneficial owner of more than 15% of the voting shares in the corporation;

() he is a voting controller of more than 15% of the voting shares in the corporation;

or
(¢} he otherwise has the power, by virtue of any powers conferred by the memorandum
or articles ol association or other instrument regulating that corporation or any
other corporation, to ensure that the alfairs of the first-mentioned corporation are
conducled in accordance with the wishes of that person,
and any reference in this Schedule 1o exercising control of a licensee shall be construed
accordingly.
{7y Any reference in this Schedule 10 a person—
{(«) holding or being beneficially entitled to shares in a corporation; or
(b) being a voting controller ol any voting shares in a corporation,
shall be construed as a reference to his being so entitled, whether by himsell or jointly with other
persong, and whether directly or through | or more nominees.
(B) For the purposes of this Schedule, 2 corporations are members of the same group i(—
{«) | of them is a corporation of which the other is a subsidiary; or
{5 both are subsidiaries of another corporation.
{9} In subsection {8), “subsidiary” (B{R§4Z2 7)), in relation to a corporation, has the same
meaning which a subsidiary has in relation to a company under section 2(4) and {6) of the
Companies Ordinance (Cap. 32),

2, Application

Part 3 shalt not upply to a domestic pay television programme service, domestic pay television
programme service licence or domestic pay television programme service licensee.
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PART 2

DHSQUALIFICATION FOR HOLDING DoOMESTIC FREE OR Pay
TELEVISION PROGRAMME SERVICE LICENCES AND
RESTRICTIONS ON VOTING CONTROL

1. Disqualified person not to hold
licence or exercise control

(1) A disqualificd person shall not become the holder of a licence or exercise control of a
licensee unless the disqualilication was disclosed in the application for the licence.
(2) Unless the Chief Exccutive in Council, on application in the specified form by a licensee,
is satisfied that the public interest so requires and approves otherwise—
{¢) a person shall not become or remain the holder of a licence if he is a disqualified
person; and
{h) a person shall not excreise control of a licensee if he is a disqualificd person,
{3) In considering the public interest for the purposes of subsection (2}, account shall be
taken of, but not limited to. the following matters—
ey the effeet on competition in the relevant service market:
(h} the extent to which viewers will be ollered more diversilied television programme
choices:
(¢) the impact on the development of the broadcasting industry: and
(df) the overall bencfits to the economy.

4. Disqualilication of licensees

{1} Subject Lo subsection (2}, any onc ol the following shall be a disqualitied person in
relation to a licence—

(¢) @ licensee in the same category of licence;

{h) a licensee in a different category of licence. including a non-domiestic (clevision
programme service licence and an other television programme service licence {excepl
that a non-domestic television programme service licensee is not a disqualilied
persen ta relation to a domestic pay television programime service licence):

te}  a person who exerciscs control in the licensee mentioned in paragruph («¢) or (b

{el) an associate of a person who is a disqualified person by virtue of paragraph (v). (b)
or (¢l

(2) A licensee mentioned in subsection (1)(«) or (A} shall not be disqualified from holding a
licence by reason only of the fact that it has. under Part 4, obtained the prior approval in writing
ol the Chiel Executive in Council to hold or acquire an interest in a company which is a
disqualificd person.

(3) A person shall not be a disqualificd person in relation Lo # company which is a licensce
by reason only of the fact that he is a director er a principal officer of, or helds ar controts more
than 15% of the voting sharcs in. that company.

5 Disqualification of sound
broadcasting licensees

The following are disqualifiecd persons in relation to a licence—
(@) a sound broadcasting licensce under Part HIA of the Telecommunications
Ordinance (Cap. 106);
(4 a person who exercises contrel over a licensee mentioned in paragraph («): or
[¢)  an associate ol —
(i) a licensee meationed in paragraph (¢): or
(1) a person mentioned in paragraph (b),
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6. Disqualification of advertising agencies

The following are disqualified persons in relation to a licence—
{er) an adverising agency,
(h) o person who exercises control over an advertising agency; or
(¢) un associale of—
(i} un advertising agency; or
{ii) a person mentioned in paragraph (b).

7. Disqualification of local newspapers

The following are disqualified persons in relation to a licence—
(¢} the proprietor of s newspaper printed or produced in Hong Kong;
(b} a person who exercises control ever 4 proprietor mentioned in paragraph {a); or
(¢) an associie of—
(i) u proprietor mentioned in paragraph (a); or
(ii) u person mentioned in paragraph (4).

8. Restriction on disqualified persons acting
in association with voting controllers

(1) Where a voting controller holds or acquires voting control of the voting shares of a
licensee as an associate of i disqualified person and it appears to the Broadcasting Authority that
u purpose of the holding or acquisition 1s 1o avoid a restriction imposed on a disqualified person
under this Part, then the Broadcasting Authority may, by notice in writing served on any voting
controller whom it believes to be a party to the holding or ucquisition, give directions to the voting
controller which appear to the Broadcasting Authority to be necessary to—

{er) effect a cesser ol the holding or acquisilion; and
th) ensure compliance with the restriction.

(2) A notice under subsection (1) shali specily—

{er) where the directions are given for the purpose of subsection (1)X«), those directions;

{h where the directions are given for the purpose of subsection (1)(), those directions
and the restriction required 10 be complied with; and

{¢) the period within which the directions are required to be complied with,

(3) Nothing i this section shall be construed us restricting or otherwise affecting u person's
power Lo transfer a voting share.

{4} Where 2 or more persons act together to hold or acquire the voting control of the voting
shares of u licensee, then, for the purposes of this Part, each of those persons shall be regarded in
tefation to the voting shares of the licensee as being an associate of the other and of any other person
acting on the directions ot any of them to hold or 1o acquire voiing control over those voting shares,

9. Llicensee’s power to investigale
a disgualified person

(1} Where a licensee knows or has reasonable cause to believe a person—

(¢} to be a voting controller of voting shares of the licensee;

{#} 1o have been such a controller at any time during the relevant period; or

{c) 10 have assisted in or been a party to any transaction involving, in respect of any

such voting share, a change of voting controller,
then the licensee may, by notice in writing served on the person, requite the person—
(1) 10 confirm or refute that fuct; and
(1) il"he confirms it, to give such further purticulars as may be required under subsection

(2) A notice under subsection (1) may require the person on whom it is served—
{&) 1o give particulurs as 10 his status as a disqualified person or otherwise ut any time
during the relevant period;

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 21




#5628 TEA W A

() gl AT R % A (AL T 4 10 0% ROE VR I 4R 00 47 o S HRLAY — 7 A M K 24
Epob o e BRI AU BT R BR300 ) A
() it 34 A TE 77 T U] 00 0 4 TP T 00 S e P E A o U0 (i 38 W MO0 2 T IS e
PEHEA - SRl o] ZER 3% AL (EMT TR 00 1 2 A U P A 2 1 0l 1y Mk b
AN N S B 5y o 0 EL AL il R0 BT 135 0% 8 1) g ) A ¢ R
(el T A% A 57 T SO A0 £ FT08 IN) k7 1 67 528 50 o 0 T 522 e bl 0o 5 e M o2
RFEMEAM BT AT - W (350 B b BRI W sk fE B 35T 20 W — 77 - %l
HITTFESR A5 A LB P 11 S5 VU T o 16 03 R UEEHE A I A HL L A 54 53+ O L)
(L TU BT 0 T €5 0 68 1) g 1 A
(3 LIRS (1) MOSRERUNE N » 0HG V0 O 34 00 00y R A RN
(4) Sy T (6L ST LR AC s R5 AR AL - FERR AR ALUCRIAE SRR LLAE S 15 K -
AL AT AT T R PR
, (5) AEAfEel > “ATRIIRT" (relevant period) %k 5E4E UM 5 » 5 5 M AR IO IEAE 1 1) i 0t
I SRR .

10. REBERTHLBRRS
AL REGHES

(1) ST R 10 A7 T L R0 1A RERR A A R IR GO0 4 R ME A i34 05 47 A BRI
o e R AR £ ] B LE o B PR ol T D1 HE ALY B 55K 4% B8 BLSILEE - LR ML S 35 I 1
AT AR A 17 00 AT RERY 2% A 500 10 (0 IR 75 0% S YEORE - TUDIBE TS S 0T 95K 2 A
(i a% b (% VER) -
(2) CEFHVER (1) BO9— ARPELC T - QU TE I A7 5 0K b B (5 AT fof A —
(o) RS RR A AT Btk HERE fireh de iR EEHEA ¢
(b oA WSO (R %) £ G S U] o 2 1K A0 47 JetRHER 019 e A R A, ©
() (ETTIEAT 20 40 SRR (IS4 A RUHENR (RT3 - i ML R PR HE A1 e A B i F
WA B PR R U A R R B — -
TS I O 45 16 3 0 AL - SRS A
() FREALE SR &
(i) {EMLZATITTONG O T - HE (Al PR 3) 300K LR IR0t — 45 2¥ hy -
(3) JLISUTE R B (2) 5060 0 AR 00—
(ay SEMRIT L B2 R T4 AR (W IRT U £ oA 119800005 oA 0 4 ol D ) D A3 77 2 FH RO VR B AL ok
JEQb A L0 54 53 04 FEAY
(D) o2 JTOT TR % AL (EMT- 2 23 55 8(L) MR IT IR 6945 41 ok SECAY — 7 19 ALY I bt 22
SEOr o M ELIE € T MR (500 W B A A R4 -
(ch T A2 AAE AT I UL chy 7 (o I8 ) % 2 o AR HAL - FU0 £ 906 88 R S L T B ke
FERRA » 2530 80 RT BRI A LGP 52 TR 48 1R 0 & 2N PE A2 06 L2 e bk g
A0 A AL B B34} o SE ELR {0 (B D002 9 4.5 00 B8 IR1 a0 S04 5 AL
(el b 100 R A R VUL O 00 g MR ) > AT 126 400 38 55 4 (1 ol 157 82 Ao WEBE 193 00 37 396 Bk 26
WA GO DTN 9 fE T8 B ob M M B I A1 SN B SR SR A —FF - A%
JVST R A EE (VB ¥ A4 00 T e 760 T SR A I A M B 4+ LI
T (LT RV 7 £ 0% W 10 0 5 1
(4) ARLPRAE (2) BOEKEODAT AN« FUES WIS S5 M B0 60 B A LAY -

ram AL SRR ot Rl AEII P T K b b D B $1 1T

CAP. 562 Broadcasting 51

{M 1o give particulars which arc within his knowledge or belief relating to the address
and identity of any person who is a party Lo any holding or acquisition mentioned in
section 8(1);

(¢} where he has at any time during the relevant period been a voling controller, but at
the time the notice ts given has ceased to be 5o, to give particulars which are within
his knowledge or behiel relating 1o the address and identity of any person who
hcznmc a voting controller immediately upan his ceasing to be a voting controller:
an

(d) where he has at any time during the relevant period assisted in or been i party to any
trunsaction involving, in respect of any voling share, a change of voting controller.
to give particulars which are within his knowledge or belief relating 1o the address
and identity of any person who became a voting controller upon the change.

{3} A nolice under subscction (1) shall specify a period within which the requirements of the
natice arc 1o be complied with.

{4) Where any particulars are given Lo a licensee under this section, it shail. not fater than 15
days beginning on the date it receives the particulars, give the Broadcasting Authority notice in
writing of the particulars.

{5) In this section, “relevant period™ ({/BNERE), in relation to a particular notice. mecans the
peniod of 3 years immedialely preceding the date on which the licensee serves the notice.

t0. Broadcasting Authority’s power to
obtain information as to
disqualified persons

¢1) It appears to the Broadeasting Authority that there is reason to investigate the voting
controllers ol any voting shares of a licensce, it may require any person whom it has reasonible
cuuse 1o believe 1o have, or (o be able to provide or oblain, any information as 1o any present or
past voting controtlers and their names and addresses and of those persens who act or have acted
on their behail, 1o give that information to the Broadeasting Awthority.
(2) Without prejudice to the generality of subsection (1), where the Broadcasting Autharity
has reasonable cause 1o believe a person—
(¢} to be a voting controller of voting shares of the licensee:
(h} to have been such a controller it any time during the relevant period: or
(¢} 1o have assisted in or been a party 1o any transaction involving. in respect of any
such voting shares, a change of voling controller.
then it may, by notice in writing served on the person. requirc the person—
(i) to confirm or refute that fact: and
(i) il he confirms it. to give such further particulars as may be required under subsection

(3).
(3) A notice under subsection (2) may require the person on whom it is served —

(e} to give particulars as 1o his status as a disqualified person or otherwise al any lime
during the relevant period:

(hy to give particulars which arc within his knowledpe or belief relating 10 the address
und identity of uny person who is a party (o any helding or acquisition mentioned in
section B(I):

(¢} where he has at any time during the relevant period been o voting controller, but at
the time the notice is served has ceased 10 be so. to give particulars which are within
his knowledge or beliefl relating to the address and identity of any person who
became a voting controller immediately upon his ceasing to be a voting centroller:
and

{¢) wherc he has at any time during the relevant period assisted in or been a party to any
transaction involving, in respeet of any voling share, a change of voting controller,
to give particulars which arc within his knowledge or belief relating to the address
and identity of any persen who became a voling controller upon the change.

(4) A notice under subscctian (2} shall specily a period within which the requirements of the
nctice are to be complied with,
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CAP. 562 Broadeasting

(5) The Broadcasting Authority may, by notice in writing served on a licensee, direct the
licensee to exercise ils powers of investigation under section 9 in respect of a person named in the
notice and, where the Broadcasting Authority gives such a direction—

() the licensee shall comply with it and
{#} the following shall apply—

(1) the licensee shall, not later than 15 days after the investigation is concluded,
give in writing to the Broadecasting Authority any information and particulars
received by the licensee as a resull of the investigation,

{ii) without prejudice 1o subparagraph (i), where the investigation is not concluded
within 3 months beginning on the date the relevant notice under this subsection
was served on the licensee, the licensee shall, not later than 15 days beginning
on—

{A) the expiry of that 3 months period; and

(B} the expiry of every successive period ol 3 months before 1he conclusion of
the investigation,

give to the Broadcusting Authority an interim report relating to the information

and particulars received by it during the period referred 10 in sub-subparagriuph

{A) or (B), as the case may be:

(i} an investigation shall be regarded as concluded when the licensee has made all
the inquirfes necessary or expedient for the purpose of the investigation and any
such inguiry shall be regarded as concluded when a response has been received
by the licensee or the time given by it for a response has expired.

{(6) In this section, “relevant period” Hl'!f!éﬂlUJ [}, in relation to a particular notice, means the
period of 3 years immediately preceding the date on which the Broadeasting Authority serves the
nolice.

11. Additional requirements regarding form
and content of licensee’s records

{1 Where a licensee serves a notice under section 9(1), or serves such notice in consequence
of a direction under section 10(3), it shall keep a record in the specified form containing—
(¢) the date of the notice;
(h) the name of uny person on whom it is served; and
(c) the particulars received by the licensee in response to the notice.
{23 A hicensee shall retain a record mentioned in subsection {1) in accordance with any
direction in that behalf given by the Broadeusting Authority under section 6.

12, Power of Broadcasting Authority
to impose restrictions

(1 If—

{a) a disqualified person is convicted of an offence under section 17{2) or (3); or

(&) a person is convicted of an offence under section 17(1}, (4}, (5) or (6},
and it appears 1o the Broadcasting Authority that the offence was committed in relation to any
voting share of a licensee, then the Broadeasting Authority may, by notice in writing, direct that
the share, which shall be specified in the notice, shall be subject to such of the restrictions
mentioned in subsection (3} as are specified in the notice until the Broadcasting Authority makes
a further notice under this subsection in respect of the share,

(2) If, in connection with an investigation under section % or 10, it appears to the
Broadcasting Authority that there is difficulty in ascertaining the relevant facts regarding a person
who, in the opinion of the Broadcasting Authority, is or appears to be the voting controller of any
voting share of a licensee, then the Broadcasting Authority may, by notice in writing, direct that
the share, which shall be specified in the notice, shall be subject to such of the restrictions
mentioned in subsection (3) as are specified in the notice until the Broadcasting Authority makes
a further notice under this section in respect of the share.

(3) The restrictions for the purposes of subsections (1) and (2) are that—

{(a} any transler of the votling share or, in the case of a voling share that has not been
issued, any transfer of the right to be issued with it or any issue of the share is void;
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{5) no voting right can be exercised in respect of the voting share,
{¢) no further voting share shail be issued in right of the voting share or under any offer
made to the holder of it; and
{dy except in a liquidation. no payment shalf be made of any amount due from the
licensee on the voting share, whether in respect of capital or otherwise.
(4) Where a voting share s subject to a restriction mentioned in subsection (3)(e), an
agreement (o transfer—
{u} the voling share; or
s void. () in the case of a voting share which has not been issucd, the right to be ssued with it
is voi
(5) Where a voting share is subject to a restriction, mentioned in subsection (3)(¢) or {d). any
agreement to transfer a right 1o be issued with any other voting share in the right of such voting
share, or to receive any payment on it otherwisc than on liquidation, is void.

13. Relaxation and removal of restrictions
under section 12

(1) Where a voting sihare of a licensee is the subject of a notice under section 12(1) or (2). the
licensee or any person aggricved by the notice may apply to the Court of First Instance for an
order directing that the share-—

(u) shalt ccase 10 be subgect 1o the resirictions specified in the notice; or
(h) be sold, subject to the Court of First Instance’s approval {or the sale.

{2) Where the Court of First [nstance makes an order under subsection (1)(h). it may also
dizeet that the voting share shall cease to be subject 10 any restrictions specilied in the notice
concerned under section 12(1) or (2).

(3} An order under this section direcling that a voling share shall cease to be subject to
re:,mcllons specified in Lthe notice concerned under section 12(1) or (2}, i it is stated to be made
with a view 1o permitting the transfer or directing the sale of the share, may direct that any such
restrictions shall continue in whole or in part, in so far us such restrictions relate (o a right
acquired or offer made before the transfer or sale.

14. Provision as to procecds of sale by
order of Court of First Instance

(1} Where a voting share of a licensee is sold pursuant to an order under section 13(1)}5), the
proceeds of sale, less the costs of the sale, shall be paid into court for the benefit of any person who
1s beneficially intcrested in the voling share and any such person may apply to the Court of First
Instance for the whole or any part of those proceeds to be paid to him.

(2) Where a person makes an application under subsection (1), the Court of First Instance
may erder the payment to the applicant of the whoie of the procecds of sale together with any
interest thereon or. if any other persen had a bencficial interest in the voting share at the time of
its sate, the Court of First Instance may apportion the proceeds and interest between Uie applicant
and such other persen in proportion to their respective beneficial interests and dircet thal payment
be made accordingly.

(3) Where 1hr: C0urt of First Instance makes an order under scction 13(1)(b). it may further
order that the costs of an applicant in relation to the application undcr that section be pdld out of
the proceeds of sale and, if 1t makes such an order and the licensee is such an applicant, the licensee
shall be entitled to the payment of its costs out of the proceeds before any other applicant is paid
any part of the procceds.

5. Privilege relating to non-disclosure
and confidentiality

(1) A person is not obliged to comply with the requircments of a notice under section 9 il he
is for the tme being cxempted by the Financial Secretary by notice in the Gazetic from the
operation of section 329 of the Securities and Futures Ordinance (Cap. 571).  { Amended 5 of 2002
5. 407)
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CAP. 562 Broadeasting

(2) Where a corporition is required to give information under section 9 or 10, the
corporation may take advantage of the benefit conferred by section §28(3) or 129(3) of the
Companies Ordinance (Cap. 32), but where as a consequence of taking such advantage, any
information is not given by the corporation, the fact of such omission shall be disclosed by the
corpnratmu.

(3} Subject to subsection (4), nothing in this Part shall be canstrued as requiring the
disclosure of information by an auvthorized institution within the meaning of the Banking
Ordinance (Cup. 153), or by a nominee of any such institution, acting as a banker or financial
adviser in relation 1o the alfairs of any of its customers.

{4) Subsection (3) shall not apply to the disclosure of the name and address of a voting
controller by an authorized institution, or the nominee of such an institution, mentioned in that
subsection,

{5) Subject 10 subsection (6), uny informaltion designated as confidential which is received by
a licensee or the Broadcasting Authority under this Part shall be treated as confidential,

(6) Subsection {3) shall not be construed as prohibiting the disclosure of information—

{«) with u view to the institution of or otherwise for the purpose of any criminal
proceedings or any investigation in that connection, whether under this Ordinance
or otherwise, in Hong Kong;

{h) by the licensee—

(1) 1o the Broadcasting Authority,
(ii} 1o the Secretary for Commerce, Industry and Technology; or  { Amended LN,
16 of 2002)
(iii} in connection with civil proceedings to which the licensee is a party.

16, Directions of Broadcasting Authority

(1) The Broadcasting Authority may issue directions for the purposes of this Parl.
(2) Without prejudice 1o the generality of subsection (1), the Broadeasting Authority may
under that subsection—

() specify the manner in which any document 10 be used ior the purposes of this Part
is Lo be distributed by a licensee, completed and executed by or on behall of a person
to whom the document is distributed and returned to the licensee, and assessed,
processed, recorded or reported on by the licensee 1o the Broadcasting Authority;

(h) specily the manner in which any document to be used for the purposes of this Part
is 1o be distributed by the licensee and returned to the licensee by or on behall of a
person to whom the document is distributed;

{¢) where a period is nol specified for the doing of anything in respect of which the
Broadcasting Authority may issue directions under this Part, specify a period; and

{(d} impose any duty or obligation on the licensee for the purpose of securing, or
assisting the securing of, compliance by the licensee with this Part,

17. Offences

(1) A person who, in purported compliance with any duty or requirement to give
information under this Part, gives, orally or in writing, information which is false in any material
particular and which he knows or ought reasonably to have known was false in a material
particular, commits an offence.

(2} A vouing controlier who [ails to comply with the requirements of a notice served on the
controller under section 8(1) within the period specified in the notice for complying with it
commits an oflence.

(3} A person who fails to comply with the requirements of a notice served on him under
section 9(t) within the period specified in the notice for complying with it commits an offence.

(4) A person who {uils to comply with the requirements of a notice served on him under
section 10(2) within the period specilied in the notice for complying with it commits an offence.

(5} A person who votes on a poll al u general meeting of a licensee, whether in person or by
proxy, in respect of a voting share which, to his knowledge, is for the time being subject to u
restriction under section 12({3){h), or appoints i proxy to vote in respect of the share, commils an
offence.
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CAP. 562  Broadcasting 55

(6} A person who being the holder of a voting shire which, 10 his knowledge. is for the time
being subject to a restriction under scction 12(3) or having a right to be issued with another voting
share in the right of the first-mentioned share, or Lo receive any payment in respect of the first-
mentioned share otherwise than in a liquidation. enters into an agreement which is veid under
scction 12{4} or (5) commits an ofience.

(7} A person who commits an offence under this section is liable on conviction to a finc of
$1.000,000 and to imprisonment [or 2 years.

[3. Prosccution of offences and limitation
on institution of procecdings

(1} Without alfecting the powers of the Seeretary for Justice in relation to the prosecution of
crimina/ offences, prosecution for an offence under this Part may be instituted by the Broadcasting
Authority.

(2) Notwithstanding section 26 ol the Magistrates Ordinance (Cap. 227), any information or
compiaint relating to an offence under this Part may be tried il it is laid or made, as the case may
be. at any time within 3 years beginning on the date of the commission of the olfence or within 12
months beginning on the first discovery of the offence by the prosecutor, whichever period expires
fizst.

PART 3

RESTRICTIONS ON VOTING CONTROL HELD BY UNQUALIFIED VOTING
CONTROLLERS (NOT APPLICABLE IN RELATION TO DOMESTIC PAY
TELEVISION PROGRAMME SERYICE LICENCE)

9. Restrictions on percentage of voting
control of unqualificd voting
controllers

(1} Subject to subsection (2). notwithstanding anything contained in the memorandum or
articles of association ol a licensee or any provision of any law apart from this section, where any
guestion or matter is to be determined by a poll al any peneral meeting of the licensee, the
following shalt apply—

(1) no vole shall be cast on the poli. whether in person or by proxy, other than by or by
proxy on behalf of any person who, at the time of the general meeting, is a registered
sharcholder of vating sharcs of the licensee in respect of which a document
mentioned in section 22{1)(h) has. in accordance with any direction in that behall
issued by the Broadcasting Authority under scction 30, been completed and returned
to the licensee;

{h) where the total voling controt exercised by ungualified voting controllers would
otherwise exceed, in the aggregate, 49% of the total voting contrel exercised on the
poll by both qualified and unqualilicd voting contrallers, the votes ¢ast on the poll
by unqualificd voting controllers shall, for the purposc of determining the guestion
or matter, be rcduced by muitiplying those votes by the percentage determined by
the formula specified in paragraph (¢);

{¢} the formula for the purposes of paragraph (b) is—

| {49 x A}

. — 100
R TR

where A = the percentage of the total votes cast on the poli, the voting controllers ol
which are qualified voting controilers;
B = the percentage of the total votes cast on the poll, the voting controllers of
which are unqualified voting controllers.
(2) Notwithstanding anything contained in the memorandum or articles of association of the
ficensee, this section shall not apply—
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CAT. 562 Broadeasting

() where the question or matter which is to be determined by & poll #t any general
meeting of the licensee is the creation of different classes of shares in the licensee; or
(h) where the share capital of the licensee is for the time being divided into different
classes of shares, to the variation, including abrogation, of amy special rights
attaching to any such classes of shares,
(3} The Broadeusting Authority miay al any time before, at or during a general meeting of
licensee, direct the licensee orally or by notice in writing 1o conduct a poll upon any resolution
and, where such a direction is given, the licensee shall comply with it

20, 2% to 10% control limits by unqualified
voting controller subject to approval
of Broadeasting Authority

(1} An unqualified voting controller shall not, without the prior approval in writing of the

Broadcasting Authorily—

(«) hold;

() acquire; or

(€) exercise or cuuse OF permit to be exercised,
2% or more but less than 6%, or 6% or more bul not more than 10%, or more than 10%, in the
aggregate, of the total voting control of a licensee.

{2) I an unqualified voting controller holds mere than 10%, in the aggregate, of the total
voting centrol of a licensee in contravention of subsection (1}a), notwilhstanding anything
contained in Lhe memorandum or articles of association of the licensee or any provision of the laws
ol Hong Kong apart from this section, he shall not exercise or cause or permit Lo be exercised, in
relation 1o any question or matter arising at a general meeting of the licensee, voting rights
exceeding, in the uggrepate, 10% of the total voling control ol the licensce,

(3) The Brouadcasting Authority may, in respect of any ungualified voting controller who is
in contravention ol subsection (1), by notice in writing served on him, give such directions as
appesr o il 10 be required 1o elfect a cesser of the contravention.

{4) A notice under subsection (3) shall specify—

(¢) the directions given under subsection (3); and
{h) u period within which the directions are to be complied with.

(5) Naothing in this section shall be construed as restricting or otherwise affecting the power

of a person 10 wransfer a voling share.

21. Restriction on unqualified voting
controllers acting in association
with other voting controllers

(1} Where a person being—
(a) a qualified voting controller; or
by un unqu.lhhed voling controller,
holds or acquires voling control of the voting shares of a licensee as an associate of an unqualified
voling controller and it appears to the Broadcasting Authority that a purpose of the holding or
acquisition is Lo avoid a restriction imposed on an unqu.llll'ed voling controller under this Pan,
then the Broadeasting Authority may, by notice in writing served on any voting controller whom
it believes to be a party (o the holding or acquisition, give directions to the voting controller which
appear to the Broadcasting Aulhority to be necessary 10—
(i) elfect a cesser of the holding or ucquisition; and
(ii) ensure complignce with the restriction.
{2) A notice under subsection ¢1) shall specify—
(¢} where the directions are given for the purpose of subsection (1)(i), those directions;
(b} where the directions are given for the purpose of subsection (1)(it), those directions
and the restriction required Lo be complied with; and
(¢) the period within which the directions are required 10 be complied with.
(3) Nothing in this section shall be construed as restricting or otherwise atfecting a persen’s
power to trunster a voting share.
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CAP. 562 Broadeasting 57T

(4) Where 2 or more persons act together 1o hold or acquire the voting controal of the voting
shares of a licensee, then, for the purposes of this Part, each of those persons shall be regarded in
relation to the voting shares of the licensee a5 being an associate of the other and of any other
person acting on the directions of any of them to hold or 1o acquire voting control over those
voting shares.

22. Duty of licensee (o notify Broadcasting
Authority in relation te gencral
mectings, etc.

(1) For the purposes of this Part, a licensce shall. in relation to any general meeting and in

accordance with any relevant directions given by the Broadcasting Authoruy under section 30—

{a) give the Broadeasting Authority notice in writing of any gencral meeting and 1 copy

ol all the documents relevant to the gencral meeting sent by it o its registered
sharcholders;

(hy distribute o cach person whose name appeared in the licensee’s register immediately
before the distribution, a document relating to the voting control attaching to the
vating shares registered in that person’s name. to be completed and returned to the
licensee;

{c} on receiving a request in writing from a registered sharcholder. in that behall, by
reference to the document memtioned in paragraph (h). netify in writing the
registercd shareholder of the number and identity of the voling shares of the licenses
in respect of which that registered sharcholder is a person described in section
19(1 )(e):

(d) by reference to the document mentioned in paragraph (h), notily in writing the
Broadcasting Authority of the total humber of voting shares held by any person
mentioncd in section 19(1)(a) and controlled by unqualified voting controllers and
by qualified voting controllers and the proportion. expressed as a percentage, that
the former bears to the whole:

{¢) notily in writing the Broadcasting Authority of the name, address, and such further
particulars as the Broadeasting Authority may require of all unqualified voling
controllers who, by reference ta the document mentioned in parageaph (5). hold 2%
or more of the total voting control of the licensee; and

(/) notily in writing the Broadcasting Autherity as 1o the details of the conduct of any
poll held at the peneral mecting, including particutars of any caleulation of voting
control under scction 19(1)(h). and such lurther particulars as the Broadcasting
Authority may require,

{2} Where a person 10 whom «a document is distributed under subsection {1} is unable,
from his own knowledge or beiief. 10 complete the document or has o authority to do so, he shall,
where he knows the namce and address of any other person whom he has reason 1o believe niay be
aole to complete or Lo assist in the completion of the document or who has authority {0 do su. send
the decument to that person.

23, Licensce’s power to investigate
voting controllers

(i) Where a licensce knows or has reasonable catse to believe a person—

{(a) 10 be a voting controller of voting shares of the ticensce:

() 1o have been such a controller at any time during the relevant period; or

(¢} to have assisted in or been a party Lo any transaction involving, in respect ol any

such voling shares, a change of voting controller,
then the licensee may. by notice in writing served on the person, require the person—
(i) to confirm or relute that lact; and
(ii) il he conlirms il, to give such further particulars as may be required under subscetion

(2).
{2) A notice under subsection (1) may require the person on whom il is served—
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CAP. 562 Broadeasting

(a) 1o give particulars as to his status as an unqualified voting controller or otherwise at
any time during the relevant period;

(h) 1o pive particulars which are within his knowledge or belief relating to the address
and identity of any person wha is 2 party (o any holding or acquisition mentioned in
section 21(1);

(¢} where he has at any time during the relevant period been a voting controller, but al
the time the notice is served has ceased to be so, 1o give particulars which are within
his knowledge or beliel relating 1o the address and identity of any person who
becume a voting controtter immediately upon his ceasing to be a voung controller;
and

(/) where he has al any time during the refevant period assisted in or been a party Lo any
transaction involving, in respect of any voting share, a change of voting controller,
to pive particulurs which are within his knowledge or belief retating 10 the address
and identity of any person who became a voling controller upon the change.

(3) A notice under subsection (1) shall specify a period within which the requirements of the
notice are 1o be complied with,

(4) Where any particulars are given 1o a licensee under this section, it shall, not later than 15
days beginning on the date it receives the particulars, give the Broadeasting Authority notice in
writing of the particulars,

(5) In this section, “relevant period” (47 B M), in relation to a particular notice, means the
period of 3 years immediately preceding the date on which the licensee serves the notice.

24, Broadcasting Authority's power to obtain
information as to voting controllers

(1) If it appears to the Broadcasting Authority that there is reason to investipate the voting
controllers of any veting shares of a licensee, it may require any person whom it has reasonable
cuuse 1o believe 1o have, or to be able to provide or obtain, any information as 1o any present or
past voting controtlers and their numes and addresses and of those persons who act or have acted
on their behalf, to give that information o the Broadcasting Authority.

(2) Without prejudice to the generalily ol subsection (1), where the Broadcasting Authority
has reasonable cause to believe a person—

(7} to be a voting controller of voling shares of the licensee;

() 10 have been such a controfter at any time during the relevant period; or

{¢) o have assisted in or been a party lo any transaction involving, in respect of any
such voting shares, a change of voting controller,

then it may, by notice in writing served on the person, require the person—
(i) to confirm or refute that fact; and

(ii) if he confirms it, to give such lurther particulars as may be required under
subsection {3).

(3) A notice under subsection (2) may require the person on whom it is served—

() 1o give particulars 4s to his status as an ungqualified voting controller or otherwise at
any time during the relevant period;

(h) 1o give particulars which are within his knowledge or beliel relating to the address
and identity of any person who is a party to any holding or acquisition mentioned in
section 21¢1);

(¢) where he has al any time during the relevant period been a voting controller, but at
the time the notice is served has ceased 1o be so, (o give particulars which are within
his knowledge or belief relating to the address and identity of any person who
became a voting controller immediately upon his ceasing to be a voting controller;
and

(d} where he has at any time during the relevant period assisted in or been a party to any
transaction involving, in respect of any voling share, a change of voting controller,
to give particutars which are within lus knowledge or belief relating to the address
and identity of any person who became ai voting controller upon the change,

{4} A notice under subsection (2) shall specily a period within which the requirements of the
nokice are to be complied with.
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(5) The Broadcasting Authority may, by notice in writing served on a licensee, direct the
licensee to excrcise its powers of investigation under section 23 in respect of a person named in the
rotice and, where the Broadcasting Authority gives such a direciion—

{a) the licensee shall comply with it; and
(h) the following shall apply—

(i) the licensce shall, not later than 15 days after the investigalion is conciuded,
give in wriling to the Broadcasting Authority any information and particulars
received by Lhe licensee as a result of the investigation:

(ii) without prejudice 1o subparagraph (i), where the investigation is not concluded
within 3 months beginning on the date the relevant notice under this subsection
was served on the hcensee, the licensee shall, not later than 15 days beginning
on—

{A} the expiry of that 3 months period; and

(B} the expiry of every successive period of 3 months before the conclusion ol
the investigation,

give to the Broadcasting Authority an interim report rebating to the information

and particulars received by it during the period referred to in sub-subparagraph

(A) or (B). as the case may be;

(iti) an investigation shall be regarded as concluded when the licensee has made all
the inquiries necessary or expedient for the purpose of the investigation and any
such inquiry shall be regarded as concluded when a response has been received
by the hcensee or the ime given by the licensee for a response has expired.

(6) In this scction, “relevant period”™ (F B H]). in refation to a particular nolice, means the
period of 3 years immediately preceding the date on which the Broadcasting Authaority serves the
notice.

25, Additional requirements regarding form
and content of licensee’s records

(1} Where a licensee serves 4 notice under section 23(1), or serves such notice in consequence
of a direction under section 24(5). it shall keep a record in the specified form containing—
(e} the date of the notice;
(A} the name of any person on whom it is served; and
{c¢) the particulars reccived by the licensee in response 1o the notice.
{2) A licensec shall retain a rccord mentioned in subscction (1} in accordance with any
direction in that behall given by the Broadcasting Authority under section 30,

20, Power of Broadcasting Authority
te impaose restrictions

() I— :

(¢} an unqualificd voling controller is convicied of an oflfence under section 31(2) or (3):

or

{h) a person is convicted of an offence under section 31{1). {5), (6). (7) or {8).
and it appears 1o the Broadcasting Authority that the offence was committed in relation to any
voling share of a licensce, then the Broadcasting Authority may. by notice in writing, direct that
the share. which shall be specified in the notice, shall be subject to such of the restrictions
mentioned in subsection (3) as are specilied in the notice until the Broadcasting Authority makes
a further notice under this subsection in respect of the share.

(2} If. in connection with an investigation under section 23 or 24, i appears to the
Broadcasting Authority that there is difTiculty in ascertaining the relevant facts regarding a person
who, in the opinton of the Broadeasting Authority, is or appears to be the voting controller of any
voting share of a licensee, then the Broadcasting Authority may by notice in writing direct that the
share, which shall be specified in the notice. shall be subject to such of the restrictions mentioned
in subsection {3). as are specified in the notice until the Broadcasting Authority makes a Turther
notice under thig subsection in respect of the share.
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{3y The restrictions for the purposes of subsections (1) and (2) are that—
(@) any trunsfer of the voting share or, in the case of a voting share that has not been
issued, any transfer of the night to be issued with it or any issue of the share is void;
(Y no voting right can be exercised in respect of the voting share;
(¢) no further voting share shall be issued in right of the voting share or under any offer
made to the holder of it; and
(¢) except in a hguidation, no puyment shall be made of any amount due from the
licensee on the voling share, whether in respect of capital or otherwise.
(4) Where o voting share is subject to a restriction mentioned in subsection {3)a), an
agreement to transfer—
(e) the voling share; or
(b) in the cuse of u share which has not been issued, the right 1o be issued with it,
1s void,
{5} Where a voting share is subject to a restriction mentioned in subsection (3)(¢) or (d), any
agreement Lo transfer a right 1o be issued with any other voting share in the right of such voting
share, or to receive any payment on it otherwise than on liquidation, is void,

27, Relaxation and removal of restriction
under section 26

(1Y Where a voting share of a licensee is the subject of o notice under section 26(1) or (2), the
licensee or any person aggrieved by the notice may apply 1o the Court of First Instance for an
order directing that the share—

(a) shall cease to be subject to the restrictions specified in the notice; or
(hY  be sold, subject 1o the Court of First Instance’s approval for the sale,

{2) Where the Court of First Instance makes an order under subsection (1)(h), it may also
direct that the voting share shall cease 10 be subject 10 any restriclions specified in the notice
concerned under section 26(1) or (2).

(3) An order under this section directing that a voting share shall cease to be subject to
ru.mcnons spemhed in the notice concerned under section 26(1) or (2), il it is stated to be made
with 4 view 1o permitting the transfer or directing the sale of the share, may direct that any such
restrictions shall continue in whele or in part, in so far as such restricions relute to a right
acquired or effer made before the transfer or sale.

28, Provision as to proceeds of sale by
order of Court of First Instance

(1) Where a voting share of a licensee is sold pursuant to an order under section 27(1){5), the
proceeds of sale, less the costs of the sale, shall be paid into court for the benefil of any person who
15 benelicially interested in the voting share and any such person may apply to the Court of First
Instance for the whole or any part of those proceeds to be paid to him.

(2) Where a person makes an application under subsection (1}, the Court of First Instance
may order the puyment to the applicant of the whole of the proceeds of sule together with any
interest thereon or, if any other person had a beneficial interest in the voting share at the time ol
its sale, the Court of First Instance may apportion the proceeds and inlerest between the applicant
and such other person in proportion to their respective beneficial interests und direct that payment
be made accordingly.

(3) Where the Court of First Instance mukes an order under section 27(1)(H), it may lurther
arder that the costs of an applicant in relation 10 the application under that section be paid out of
the proceeds ol sule and, il it makes such an order and the licensee is such an applicant, the licensee
shall be entitled to the puyment of its costs oul of the proceeds before any other applicant is puid
any part of the proceeds.
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26, Privilege relating to non-disclosure
and confidentiality

(11 A person is not obliged 10 comply with the requirements of a notice under section 23 if
he is for the time being exempted by the Financial Secretary by notice in the Gazelic from the
operation of scction 329 of the Securities and Futures Ordinance (Cap. 571).  ( Amended 5 of 2002
5 407)

(2) Where a corporation is requircd to give information under section 23 or 24, the
ccrporation may take advantage of the benclit conferred by section 128(3) or 129(3) of the
Companies Ordinance (Cap. 32), but where as a consequence of taking such advantage, any
information is not given, the fact of such omission shali be disclosed by the corporation.

(3) Subjcct to subsection (4). nothing in this Part shail be construed as requiring the
disclosure of information by an authorized institution within the meaning of the Banking
Ordinance (Cap. [35). or by a nomince of any such institution, acting as a banker or linancial
adviser in relation to the affairs of any of its customers.

(4) Subsection (3) shall not apply to the disclosure of the name and address of a voling
controller by an authorized institution, or the nominee of such an institution, mentioned in that
subsection.

{5) Subject to subsection (6), any information which is furnished by a person in confidence
under this Part shall be treated as confidential.

{6) Subscction (5) shall not be construed as prohibiting the disclosure of information—

(¢) with a view to the institution of or otherwise lor the purpose of any criminal
proceedings or any investigation in that connection, whether under this Ordinance
or otherwise, in Heong Kong:

(&) by the licensee—

(i) te the Broadcasting Authority,
(i) to the Secretary for Commerce, Industey and Technology: ot { Amended L.N.
106 of 2002)
(iii) in connection with civil proceedings to which the licensee is a party.

30, Directions of Broadeasting Authority

(1} The Broadcasling Authority may issue dircctions for the purposes of this Part.
(2} Without prejudice to the gencrality of subsection (1), the Broadcasting Authorily may
under that subsection—
{¢) specify the manner in which any document 1o be used for the purposes of this Part
is to be distributed by a licensee, completed and executed by or on behalf of a person
1o whom the document is distributed and rcturned to the licensee, and assessed,
processed, recorded or reported on by the licensee to the Broadcasting Authority;
(b} speeify the manner in which any document 1o be used for the purposes of this Part
is to be distributed by the licensee and returned Lo the licensee by or on behalfl of 4
person Lo whom the document is distributed;
{(r) where a period is not specified for the doing of anything in respect of which the
Broadcasting Authority may issue directions under this Part, specily a peried: and
(/) impose any duty or obligation on the licensec for the purpose of securing, or
assisting the securing of, compliance by the licensee with this Part.

3.. Offences

(I} A person who, in purported compliance with any duly or requircment to give
infermation under this Part. gives. orally or in writing, information which is false in any matcrial
particular and which he knows or ought reasonably to have known was false in a matcrial
particular. commits an offence.

{2) An unqualificd voting controller who fails 1o comply with the requirements of a nolice
served on the controller under section 20 within the period specificd in Lthe notice for complying
with it commits an offence.
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(3) A voting controller who fails to comply with the requirements of a notice served on the
controller under section 2I(1} within the period specified in the notice for complying with it
commits an offence,

m (4) A person who, without reasonable excuse, fails to comply with section 22(2) commits an
ollence,

(5) A person who fails to comply with the requirements of a notice served on him under
section 23 within the period specified in the notice for complying with it commits an offence,

{6) A person who fails to comply with the requirements of a notice served on him under
section 24 within the period specified in the notice for complying with it commits an offence.

(7). A person who votes on a poll at a general meeting of a licensee, whether in person or by
proxy, in respect of a voting share which, to his knowledge, is for the time being subject to a
reé_mclion under section 26(3)(b), or appoints a proxy to vole in respect of the share, commits an
offence,

(8} A person who being the holder of a voting share which, 1o his knowledge, is for the time
being subject 1o a restriction under section 26(3) or having a right to be issued with another voting
share in the right of the firsi-mentioned share, or to receive any payment in respect of the first-
mentioned share otherwise than in a liquidation, enters into an agreement which is void under
section 26(4) or (5) commits an offence,

{9} A person who commits an offence under this section is liable on conviction 1o a fine of
$1,000,000 and 1o imprisonment for 2 years.

32. Prosecution of offences and limitation
on institution of proceedings

(1) Without alTecting the powers of the Secretary lor Justice in refation 1o the prosecution of
criminal offences, prosecution for an offence under this Part may be instituted by the Broadcasting
Authority,

(2) Notwithstanding section 26 of the Magistrates Ordinance (Cap. 227), any information er
complaint relating to an offence under this Part may be tried if it is laid or made, as the case may
be, at any time within 3 years beginning on the date of the commission of the olfence or within 12
months beginning on the first discovery of the offence by the prosecutor, whichever period expires
first.

PART 4

RESTRICTION ON DOMESTIC FREE OR PAY TELEVISION
PROGRAMME SERVICE LICENSEES EXERCISING
CoNTROL ON DISQUALIFIED PERSONS

33. Restrictions on licensees exercising
control on disqualified person
without Chiel Executive in
Council’s approval

(1} A licensee shall not exercise control on a disqualified person—
(a) unless the Chief Executive in Council, on application in the specified form by a
licensee, is satisfied that the public interest so requires and approves otherwise; and
(b) except in accordance with such conditions as are specified in the approval.
{2) In considering public interest for the purposes of subsection (1), account shall be 1aken
of, but not limited to, the following matters—
() the eflfect on competition in the relevant service market;
() the extent 1o which viewers will be offered more diversified television programme
choices;
{¢) the impact on the development of the broadcasting industry; and
{d} the overall benefits 10 the economy.
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SCHEDULE 4 {s5. 2, 8 & 43 & Schs,

56,7 & %]

DoMEesTIC FREE TELEVISION PROGRAMME SERVICE
SUPPLEMENTARY PROVISIONS

PART |

GENERAL

. Interpretation

In this Schedule—
“licence™ (M) means a domestic free television programme service licence;
“Jicensee” (1582 L) means the holder of a licence:
“service” (AR F%) means a domestic free wlevision programme service the subject of a licence,

2. Application for licence

A licence shall not be granted to or held by a company which is the subsidiary of a
corporation.

3. Television programmes supplicd by Government

(1) Where a requirement is made on a licensee pursuant to a condition to include in its
service, without charge, a teievision programme supplied by the Government or the Broadcasting
Authornty—

() the requirement may include the inclusion in its service, of television programmus
supplicd by the Government or the Broadcasting Authority, during the 3 hours
commencing at 7 p.o.. on any dity from Monday Lo Friday inclusive:

(h} unless the licensee consents otherwisc. the number of such hours of television
programmes supplicd by the Government or the Broadcasting Authority for
mclusion in its service during the hours mentioned in paragraph (a) shali not be
required 10 excecd, in any one day, 30 minutes in duration, in aggregate or
otherwise:

{¢) without prejudice to the operation of paragraphs («) and (). il the licensee’s service
is not provided on demand. the duration of the television programmes supplicd by
the Government or the Broadeasting Authanty shall not be required to exeeed, in
aggregale or otherwisc, any of the following—

ti) 21 hours in any period of 24 hours commencing a1 6 a.m,;
(i) 24 hours in the 15 hours between the hours of 7 p.mi. and 10 pam. in any period
from Monday to Friday inclusive in any one week;
tili) in the case of a scrvice in the Chinese language. 12 hours in any week; and
(iv) in the casc of a scrvice in the English language. 6 hours in any week.

{2) Nothing in subsection (1) shall be construed to prejudice the operation of section 19 of

this Ordinance.

4. Duration of licence
(1} The Chief Execulive in Council may by notice in the Gazette—

(e} specily the period of validity of a licence;
(h) order a licence 1o be reviewed within such period as is specified in the notice.
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CAP. 562 Broadcasting

(2) A licence shall—

(g) subject 1o puragraph (), be valid for such period as is specified in 4 notice under
subsection (1)(«} applicable 10 the licence, and shall, unless otherwise provided
under this Ordinance, cense 1o have effect on the expiration of that period; and

{f be subject 1o review—

(i) within that period on such dates as are specified in the licence for the purpose;
or

(it) within such period as is specified in a notice under subsection (1){5) applicable
to the licence.

5. Disqualified persons not to increase
control of licensee

(1) Subject to section 6, no disqualified person who exercises contrel of a licensee shall
increase such control—
(¢} by increasing the percentage of voting shares of the licensee which he holds as the
beneficial owner; or
(#} as the result of any change of office held by him in the licensee,
(2} A disqualified person who contravenes subsection (1) commits an offence and is liable on
conviction 1o 4 fine of $1,000,000 and Lo imprisonment {or 2 years.

6. Circumstances in which disqualified
person may increase control of
licensee

On the application of a licensee, the Chiel Executive in Council may, if he is satisfied that the
public interest so requires, approve—
{u} an increase in the control exercised by a disqualified person in the licensee; or
{(h) the introduction of 4 disqualilied person to exercise conirol of the licensee.

7. Licensee to include certuin statement
in prospectus

A licensee shall ensure that a clear statement of the effect of section & of this Ordinance, of
Schedule 1 and of sections 3 und 6 is made in any prospectus, within the meaning ol the
Companies Ordinance (Cap. 32), issued at uny time in respect of the licensee,

PART 2

EFFECT OF NON-RENEWAL OR REVOCATION OF LICENCE

8. Notice of non-renewal or
revocation of licence

(1) Where the Chiel Executive in Council decides under—

(e) section 11{5) of this Ordinance not to extend or renew a licence, he shall cause notice
in writing of the decision 10 be served on the lcensee at least 12 months before the
expiry ol the validity of the licence under section 4(2)a); or

th} section 32 of this Ordinance to revoke a licence, he shall cause notice in writing of
the decision to be served on the licensee as soon as is practicable after the decision
to revoke the licence.

(2} Where it is necessary for the purpose of complying with the requirement as to length of
notice in subsection (1)«), the Chief Executive in Council may extend the term ol a licence (but no
such exiension shall continue in foree any exclusive right to provide the licensed service).
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%, Direction to Financial Sceretary to
purchase land and property belonging,
etc. fo licensce, etc,

(1} Where a notice is served under section 8(1)(«) or () in respect of a licence, or notice ol al
decision to revoke a licence is served under section 32(4) of this Ordinance, the Chicf Executive in
Council may direct The Financial Secretary Incorporated to purchase any property (inciuding
land} belonging to and used or kept by the licensce—

() for the purpose of the licence; and

() during the period of validity of the licence.

(2} Where a notice 15 served under section 32¢4) of this Ordinance or section 8, then, not luler
than 12 months beginning on the date the notice is served. The Financial Secretary Incorporated
shall do the lollowing—

(@) where the property is land. purchase the entircty of the land or acquire a lease or a
licence over the land for a period not exceeding 2 years;

{b) in the case of any other property, purchase the eniirety of the property or acquire a
licence to use the property for a period not excecding 2 years.

(3) The consideration for the purchase of property under subsection (2) shall be an amount
cqual to the open market value of the property at the date of the decision not to cxtend or rencw,
of to revoke. as the case may be, the licence concerned as between a willing buyer and a willing
scller but without regard to-—

{«) loss of profit;

(h} poodwill;

(c) the right of pre-emption:

(/) the cost of related capital: and

(e} all the property being placed on the market al the same time.

{4) In default of an agreement between The Financial Secretary Incorporated and a licensce
as regards the consideration mentioned in subsection (3), the consideration shall be determined by
arbitration under the Arbitration Ordinance (Cap. 341) and, for that purpose. The Financial
Secrclary Incorporated and the licensee shall be regarded as having made an arbitration agreement
within the meaning of that Ordinance whose provisions shall be deemed 1o include a provision that
that consideration shall. in the absence of agreement. be determined by a single arbitrator.

(5} Where any land is purchased under this section, the licensee concerned shail execute an
assignment in favour of The Financial Secretary Incorporated and The Financial Secretary
Incorporated shall register the assignment in the Land Registry within 30 days ol the exccution of
tie assignment.

(6) Any property, other than land. purchased under this scction shall vest in The Financiul
Secretary Incorporated—

{a) in the case of a decision not to cxtend or renew the licence concerncd, upon the
expiry of the licence aller notice is served under section §:

(h} in the case of a decision {0 revoke the licence concerned under section 32 of this
Ordinance, when the revocation takes effect or when an offer for the purchasc is
made by The Financial Secretary Incorporated, whichever is the later.

and upon such vesting all the rights of the licensee in that property shall cease and determine.

(7). Nothing in this section shall be construed as conferring on a licensee any right Lo require
The Financial Secretary Incorporated to purchase any property owned by the licensce.

(8) Where land is purchased under this section, The Financtal Secretary Incorporated shall,
within 30 days beginning on the date the land is purchased. register in the Land Regisiry by
memorial & declaration that the land has been so purchased.

(%) For the purposes of this scction, “licensce” (FEMLA) includes any subsidiary of the
licensee.
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CAP. 562 Broadeasting

PART 3

TELEVISION PROGRAMMES

10. Minimum duration of television
programme service

The duration of cach lunguuge television programme service provided under a deemed licence,
within the meaning of Schedule § to this Ordinance, lalling within section 2(1) of that Schedule
shall be not less than 5 hours for each day.

1. Advertising

(1) Subject 1o subsection (2), the aggrepate advertising time of a television programme
service shall not exceed 10 minutes per clock hour between the period from 5 p.m. te 11 p.m. each
day and at other times the aggregale advertising time shall not exceed 18% of the total time the
service is provided in that period.

(2) Where the Broadcasting Authority is satisfied that compliance with subsection (1) would
adversely affect, or would have adversely affected, the standards of presentation of 4 television
programme, or of television programmes belonging to a class of television programmes, of a
television programme service. it may, by notice in writing served on the licensee concerned, exempt
that television programme, or those television programmes, as the case may be, from compliance
with that subsection in the manner specified in the notice.

12, Certain advertisements prohibited

A licensee shall not include in its service any advertisement of a religious or political nature or
concerned with any industrial dispute.

PART 4

FEES AND CHARGES

13. Annual payment of fees

Subject to section 5 of Schedule 8 to this Ordinance, a licensee shatl pay annually 1o the
Director ol Accounting Services a prescribed licence fee and such other fees as may be prescribed.

14. Procedural provisions for recovery
of licence fees, elc.

{1) A licence fee or other fee or charge declared in writing by the Financia! Secretary to he
owing to the Government shall be recoverable as a civil debt.

{2) A declaration in writing purporting 10 be made under subsection (1) shall be prima lacie
evidence of the debt specified in the declaration.

(3) A licence fee, and other fees and charges, owing by a licensee 1o the Government shall
constitute a first churge on the property belonging to the licensee.
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