UZE
Legislative Council

7 F ¥ L.S35/05-065%F 3 ff

REEHEZET2006F2H 160K FHAY X H

PEEERGERER
FEEENTHERITHRE
(HCAL 107/2005)

BEEZE - FrAEEEEE  ETHBARREET LM
EMEBEEBTENRTEO TR EESEOIEHkE - HER
20065 2HOHEHIAIER - FHEZAEGWECH A RE LR LR FH X
BE XA - AR XIFHE % & CB(2)1097/05-06(01) 5% S fF « A ST IF
EEMMAEMEBEZEG TEESRNEE D& BE#THF -

2. EREEAREFEIOFEA2ER I RS R E T

() B—%I18

C B EGE AR BT ) (B8 5328 )58 1(2) 16 f 17 B R '8 it i vk 78 3% 16 Bl 3 A 3¢
—HE HAMBEEREL - TEHREBEARARE Lt HIZ 8 EIJEE
Tk

(1) =518

(RGP ) B3 FIT R EME LR » T < B IURL A HE UM I
BAEMEMREGEORE  BEMNE > ZBRXEEEE

(INE=%F

TR < EEE - BHFE A - 7B < §ER]E n 2 L E
TR E B R R ENAL A CERR R RER” - RO (EARE) B
=tR="+TILENHRE  KWEEZa<sAE 2B/ EMNRTT -

(IV) B A T HE

THRENAERED - AR ESAM CERBEE ) 53306 & 8E 1T
o MER AR L —HT BT R AR T2 EE KA -

3. i BE B 18 0 1Y R SO R IS 8% - SRS R E R IR A B B
F2E ATt A FIHME B NBGNVE R R TXHEEZS -



EE ( SEEA A ) RENB M

4. 2 BE P B AE B n B A TR B RT3 A R EGE AT A TR T
B BREERNBEY  FHZEES T RABNE BN RN LAE
HiEg] - MERERZILEZFNZOXFEE SRR ER EER
A A REE - RERRTBRE ERE SO RY A H B R AT &S
WREZFEEH  BEREREE LB BN RZEE —HFE5E -

5. RIERBWMILE G A B 18 E £ % H WA E 16 HE (F IR
BEESMEANEGEAERN - BI205] € §5 89 4 5 H 1 s E A Bl ik
Bl E A — BEFEBA R 5 N B 46 B i

6. FERBELQ)RR TITEEE RS RE - DUE R E 2% 6k 61 5
MEFMIE T A E - JEEESIRE - REZHERAERE —RKR
ZREREER R AR R OEE R A A THRRESL
HEMZEN - THREREEREFZHCMAREVREHERAIR - H
AAE AT B A 3 B R LB A R TR E B T - M b 58 2
SRR THRERZEMNNEE R - HEEEAEREL - WTHRE
BRIABETCWNEFDBRASBEITHREZRERT  REREELETH
HEEEERESET  LBREREEROTE -

7. & B A BB B AE % R B 38 R e R RGE S R R BUR E H
MHEE  ZEXAFLEEZHATITHREBERAGREE XKL E R A
HoR CERHERLANMBIFETRE - FERT  ERTHERE
LM 7 2T HARB B LR ATET R E B AL MBI & TR
BMIFREFRZREENEE(FIREHLIBEK) -

( EFHEMA ) E334%

8. FEMBITEREERE ( Bl ) 5336 T < &I K&
FANGEEREHE T » AN 32 (2 ] AR 928 5% 10k O i) 72 1 BT J88 3k O e A ) 2/t &
AR BIAT AR - BZEME D B R SR AR D N TR 2 A Rk E
BIIEE S— T (ERXER)F=TKHAZT SWEANEHE
Al pE AL T Y B AR REA 2 R TR R FE - (( EEARE ) AAEFFE AH
FH 5E R RCGE ER AR Y RE A Z 2R G - RE R B HE =T HRIEKBE G
BESEE > FHE ABEERNEHRREOENGE - 2R ERE”
A 7B R G T 0 {RD S0 R RE A B BR R W IR IR R P R RSO T -

9. (EARZ)F ="k (EEBAEEE ) B HVUGHRZEREH
HERRE - BELARGW REMEN - HiEAGHE LS EH
WaE - - MBTHER  MASFLIFEMEREZRERERE 2 - TR
1117 3t S — e K o SN R H e

10. FERB(EREIBE =1+ EEAEEZE )BT HEMWR
FH(EARER ) F=tNBEERX—HEEIT)  SEEEHHTEA
AT B BB DUGE BOR R U)o 3R E AR A A

2



NS

\

PRGN HEE RGO AR - R0k - SB3BHRE AT X FEHWHR LA
E o I AT ] E B9 5 33k Al AF A FEAM AR E - MIT R EBRE
MR R E e R AT M BN G FHRE - ZEORRES A
RARMEOAE  BREBERRAEREN T B S H AR & 7H Xt
At N o S 77 7] B AR AORF SR R R 2R -

TH&S

11. EERBERNTERG 2 NMNE - EHBTE KT B (8
ENTERER  H—REEBEERUEN R - ZITHHSAE L IEE
B > IR REW AR R LB - ART - REEE X on S RIGERES A - a2 1Y
FEEER—EB"LREER” - REACHRFBEEFE N mRE - A EE
Ferafa iRk e s R B MBS EN &R LER - &%
FEALEH > (EARZ ) B=+TGRIPTHIAREZHENT R » @The
Association of Expatriate Civil Servants of Hong Kong v. The Chief
Executive [1998] 1 HKLRD 615—Zfr i e 1y  E A% ) B+ /U (E)
HEEREERMA  AFRZEERE=ZTHREFMEETERERER
mERHERER -

12. FERBR (EARE) B=+HREHNIKRREREER "5
Fife 2RI ENRER > SEkFEFREEBEREN WD - M
R aEREEYENRE 28O0 G E T8 KB B EM T - &
EALEER - MEZITERM <2 N HAEERAE SRR AN
EFNTHR TR EA EEE  HATEER —ERTE =TI
RIEREREERT -

“ERAXCEE

13. R S ERERG ) 3B E K ( A )
KEZAT B S PR ERNBR BT ( BAE ) B=+HKMaT €V &R
B QIfE 28 eGEa e i B AR RrE/Fa (EARE )R
ERERCGER - HRERBNEEZEEFLRE - LEER
FF — B BE = B R (3% BT BT 525k Ry 6418 5 )Y - & v B0k 8 A i EE 1T A9 R
ZHAMMEES  HEEE - Bl BFHFFEES - @EHEFD
R CEAMBRB ) BB ZITH M EES U ERFERSRT]
Ry 3H6(E H -

14. RS EEEHG - AR EREEMNS - AEEAMEEE
PlriEnEnE kg RS S H R EkE  BAlSUEMN R ENEN » =
fENEEEPI AT EMEREAR - REGME L ZEIM S - 328
EATH BB E G AT S e B H EEEREKE
bz~ RIETG 2 EE TS BOR &L - DL & W B R R A R 0 Y
1800 » ¥R BE AL {5 9 B 38 (B9 64 H & 5 B H BRE DL A - HOREF A
WS R AT < E R AR RI6EH m< -



BEHEHN

15. PR E 2 FREENRE - Alge R Edied - REB (SFE
Be AR ) 55595 an < BB AR A - (L] N BE B A B H R ean < &
Bl & B DLH 5 2Rk Ry 5¢ ff 19 B 3 22 G R Y 28 R F IR A #2 BB -

16. RBHREFFLICRK  “TREEI MBS R “BE EREE
HAERER > EEGH ) F33M6 kiZfTlam < 8 H A a2 frif H i
FlinEEE A BB EEN T BIH6EA > MPERL T HEHHEH
HEE 7 - fEEMLEG SR BEMKENE —FHBMAEFFITIX
FHRE N ER (18704 K EfEE &< ) (Manitoba Act 1870) %5 2315 #11
( 18674EFE #1£ 4 ) (Constitution Act 1867)%8 1336 Fir 51 19 & T 25 <7 fi
o DLR i B B9 [ 45 & #E ##£ (1985) 19 D.L.R (4th) 1y hn & K% 61 - £ &
MEEF - FEEHENMEREEREEMA LSRR EERE LB
71> AEEeMlIElREGE R EEHE ~ IR R ZEAG o AN > REBE K
B WEX G AEESFSREIFAGE -

LR HE R

= ik B B R
FHE

2006424 15H



Bt £%
AEMERERNRX

“(i) The [Interception of Communications] Ordinance

178. The Ordinance was enacted in June 1997. In terms of s.1(2), the Chief Executive
has the duty to bring it into effect on a day to be appointed by him. The applicants
claim that, by failing to set a day, the Chief Executive has acted in breach of that duty
and therefore unlawfully. The applicants have sought a declaration to that effect
together with a declaration that the Chief Executive has a legal obligation forthwith to
appoint a day to bring it into effect in its present form.

179. It has not been demonstrated, however, that the Chief Executive has acted in
breach of his statutory duty nor that he is in breach of it at this time. The application
for declaratory relief is therefore dismissed.

(i)  The Telecommunications Ordinance

180. S.33 of the Ordinance gives the power to the Chief Executive, when he considers
it to be in the public interest, to order the interception of telecommunication messages.
This power is not subject to any legislative controls. The applicants claim that s.33, in
so far as it authorises such interception, is inconsistent with arts.30 and 39 of the Basic
Law which guarantee the right to freely and privately communicate with others. They
claim that s.33 is unconstitutional, void and of no effect. They have sought a
declaration to that effect.

181. | am satisfied that s.33 , in so far as it authorises or allows access to, or the
disclosure of, the contents of telecommunication messages is inconsistent with arts.30
and 39 of the Basic Law and, through art.39, with art.14 of the Bill of Rights. The
applicants are granted a declaration to that effect in the terms of the declaration
contained in para.26 of this judgment.

[i.e. “That, insofar as s.33 of the Telecommunications Ordinance, Cap. 106, authorises
or allows access to or disclosure of the contents of any message or any class of
messages, it is unconstitutional, void and of no legal effect in that it violates arts.30 and
39 of the Basic Law and art.17 of the International Covenant on Civil and Political
Rights, 1966/art.14 of the Hong Kong Bill of Rights Ordinance, Cap. 383.”]

(iii) The Executive Order

182. The Executive Order was made in August 2005 pursuant to the powers of the
Chief Executive under art.48(4) of the Basic Law. It is an administrative order having
no legislative effect. Its purpose is to lay down ‘legal procedures’ governing all forms
of covert surveillance. The applicants claim that the Order, insofar as it purports to
authorise and regulate covert surveillance by law enforcement agencies, purports to
have legislative effect and in that regard is inconsistent with arts.30 and 39 of the Basic
Law and, through art.39, with art.14 of the Bill of Rights. They have sought a
declaration to that effect together with an order of certiorari to quash the Order.



183. | am satisfied that the Executive Order does not purport to have legislative effect.
| am satisfied that it is no more than an administrative order and, being such, is lawfully
made.

184. That being said, however, | am also satisfied that the contention made on behalf of
the Chief Executive that the Executive Order, in laying down a body of ‘legal
procedures’, complies with the requirements of art.30 of the Basic Law is incorrect.
The Executive Order, as an administrative order, does not comply with art.30 nor is it
capable of doing so. For the purposes of clarity, there will be a declaration to this
effect.

(iv) The remedy of temporary validity

185. | am satisfied that any legal vacuum brought about by the declarations | make will
constitute a real threat to the rule of law in Hong Kong if law enforcement agencies are
unable to conduct covert surveillance, including the interception of private
communications, until corrective legislation can be put in place. | am informed that it
may take six months to put that corrective legislation into place.

186. That being the case, | order that the effect of the declarations that | have made will
be suspended for a period of six months. There will therefore be an order in terms of
the order contained in para.46 of this judgment.

[i.e. *S.33 of the Telecommunications Ordinance and the Executive Order,
notwithstanding the judgment of the court, are valid and of legal effect for a period of
six months from the date hereof, the parties having liberty to apply.’]

187. The orders made under this judgment include an order that there be liberty to
apply.”



