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COPYRIGHT AGENCY LIMITED

27 April 2006

Ms. Sharon Chan
Clerk, Bills Committee
Legislative Council
HONG KONG

by email — slchan@Ilegco.gov.hk

Dear Madam,
Copyright Ordnance — Copyright (Amendment) Bill 2006

Thank you for the opportunity to comment on the Copyright (Amendment) Bill 2006
while it is before the Legislative Council.

CAL supports and endorses the most recent submission made by the Hong Kong and
International Publishers’ Alliance (HKIPA). We have also been supplied with a copy of
the submission made by IFRRO on 26 April 2006, and we endorse that submission.

IN this submission we seek to highlight our concern with the proposal to remove the
existing legislative support for collective licensing in the education sector by deleting
S.45(2).

We note the comment recorded in paragraph 10 of the Legislative Council Brief on
education sector opposition to potential criminal liability for infringement, and point out
that to delete S.45(2) removes civil liability as well as criminal.

We reiterate our comments in our 17 January 2006 submission that this part of the Bill
is not in line with international treaty obligations, and is in direct conflict with the
copyright laws of other countries. We annex a copy of our last submission where a brief
summary of the remunerated statutory licence schemes in operation in Australia and
Singapore is given, and add that those schemes cover copying in government and non-
profit schools in those countries.

This proposal is also in direct conflict with the fair dealing tests in the new S.41A(2), in
particular subsection (d), which confirms that the effect of the dealing on the market for
the work is a factor which must be taken into account, as required by the Berne
Convention.

To delete S.45(2) will remove the current provision in the Copyright Ordinance which
promotes reliance on collective licensing in the education sector, and on which some of
the licence schemes currently offered by HKRRLS rely. This single action will
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necessarily adversely affect the potential market for and value of literary works
published for the Hong Kong education market.

We note also the comments throughout the Brief on the increased reliance by business
and education on electronic networks for dissemination of copyright material, and the
final comment that the proposal is expected to contribute to Hong Kong’s economy and
facilitate the development of its creative industries.

It has been CAL’s experience and that of other IFRRO members that an essential
component of development of a national publishing industry is an effective collective
licensing system. As electronic use of copyright material increases, so does the need for
an effective collective licensing structure. We submit that the Bill as currently drafted
will detract from the existing support for collective licensing in Hong Kong, and will not
protect the interests of your national creative industries.

We thank you also for the invitation to attend the Bills Committee meeting on 8 May
2006. | will not be able to attend, and | have confidence that the views of CAL will be
represented by our sister RRO, HKRRLS, and its members.

Yours sincerely,

Michael Fraser
Chief Executive



COPYRIGHT AGENCY LIMITED

18 January 2006

Ms Mary Chow

Deputy Secretary for Commerce, Industry and

Technology (Commerce and Industry)

Level 29, One Pacific Place

88 Queensway

HONG KONG email - mary_chow@citb.gov.hk

Dear Ms Chow,

| write to you in my capacity as Chief Executive of Copyright Agency Limited [CAL], as
Vice President of the International Federation of Reproduction Rights Organisations
[IFRRO] and as Chair of IFRRO’s Asia Pacific Committee.

CAL seeks to submit its comments on the “Refined Proposals on Various Copyright
Related Issues” published by Legco in November 2005.

CAL supports the submissions made by the Hong Kong and International Publishers’
Alliance (HKIPA), by IFRRO and by the Singapore society, CLASS. We wish to comment
on both the proposed changes to the fair dealing exception and on the proposal to
amend section 45(2) of the Hong Kong Copyright Ordinance.

Fair Dealing Exception

We note the proposal to amend section 38 of the Copyright Ordnance to include the
effect of the dealing on the potential market for or value of the work as a factor relevant
to reasonableness of any dealing.

This proposed amendment will go part of the way to addressing one aspect of
compliance with international treaty obligations. That is, under Article 9(2) of the Berne
Convention, the requirement that an exception to copyright must be:

» for certain special cases,

e that do not conflict with the normal exploitation of the work, and

* do not unreasonably prejudice the legitimate interests of the author.

Nevertheless, it is CAL’s view that an exhaustive list of fair dealing exceptions is
preferable for both copyright users and owners in the enhanced certainty it provides.

Permitted acts for education — s.45(2)

CAL views with great concern the proposal to remove the existing restriction on
unremunerated copying in section 45(2) of the Copyright Ordinance where there is a
relevant licensing scheme in place.
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We submit that this proposal is not in line with international treaty obligations or with
national copyright laws currently in place in other countries.

As noted above, the 3 step test in the Berne Convention for copyright exceptions
requires that an exception must not conflict with the normal exploitation of a work.
Clearly, the licence schemes now in place in Hong Kong form a part of such “normal
exploitation”, and to remove the reference to them in section 45 must weaken those
schemes.

We submit that this proposal is in direct conflict with the copyright laws of other
countries, and note that links to the relevant legislation and websites to demonstrate
laws and practices in UK, Australia, Singapore and Canada were set out in the
submission by IFRRO dated 11 January 2006. In particular:

» the UK Copyright Act limits the fair dealing for education purposes to where a
licence is not offered by the rightsholders;

e the Canadian Copyright Act does not extend the fair dealing exception to
education, so that Canadian education institutions must acquire a licence from the
Canadian RRO, Access Copyright; and

» the Australian and Singapore copyright laws provide statutory schemes permitting
educational uses on compliance with a number of conditions, including payment.

We take this opportunity to emphasise that, under the statutory scheme created by the
Australian Copyright Act 1968, an educational institution [whether non-profit or for-
profit] must formally agree to pay for the use of copyright works before they can carry
out any reproduction or communication of a copyright work in reliance on that scheme.

In addition, CAL submits that this proposal has the potential to create confusion as to
the effect of amended section 38(3). To amend section 45(2) in the manner indicated
will weaken the effect of the current Hong Kong Copyright Ordinance in encouraging
reliance on the licence schemes offered in your territory by approved licensing bodies.

As aresult, it will adversely affect the potential market for and value of the licensed
works. This will be in direct conflict with amended section 38(3) and with the

international treaty obligations which the new section 38(3) seeks to address.

We therefore respectfully submit that the proposal to amend section 45(2) by removal of
that obligation should not proceed.

Yours sincerely,

Michael Fraser
Chief Executive



