


that the Bill is intended to apply to activities that have a commercial aspect
or purpose. However, we are aware that an activity which is conducted
otherwise than for profits should not necessarily prevent it from being
treated by the courts as a business for the purposes of the Bill'. We thus do
not agree that interpreting the word “business” in the narrow sense of a
“commercial transaction” should logically exclude “business conducted
otherwise than for profit”.

Clause 2 — Proposed definition of “commercial electronic message”

(a) Our intention is to focus on the nature of the content of the
electronic message, i.e. whether it is of a commercial nature of not.
The nature of the sending party is not relevant for our purpose. As
such, an exemption list built upon the nature of sending party
would not be applicable in our case.

(b) We consider that the ordinary meaning of the terms “goods”,
“investment” and “services” having regard to the context and
purpose of the Bill should be sufficient and note that these terms
are similarly not defined in the Singapore Spam Control Bill.

(c) Our intention is that it is immaterial whether the goods, and
facilities exist or whether it is lawful to acquire the goods and
services. We will further consider whether an express provision is
required.

Clause 2 — Proposed definition of “organizations”

As explained in our comments on Clause 2 — Proposed
definition of “business” above, the intention of the Bill is to focus on the
contents of the electronic messages, regardless of the nature of the sending
party. Therefore, organizations will be subject to regulation under the Bill
if they send any electronic message which is a “commercial electronic
message” as defined in the Bill.

" In Chan Yung Sing and Others V. Choi C hung Ching (HCA4830/2002), the court ruled that although it is
normally the case business is conducted with a view to profit, it is not a necessary requirement.



Clause 4

Our intention is to impose in clauses 4(4) and (5) an

evidential burden to rebut the relevant presumption. We will review the

wording of these clauses, as well as clause 29(3), to ensure consistency of
the Bill.

Part 2 — Rules about sending commercial electronic messages

(a)

(b)

(c)

Contraventions of the rules in Part 2 of the Bill are not offences
per se, but those who contravened them could be subject to an
enforcement notice issued by the Telecommunications Authority
(TA) under clause 35 or civil proceedings initiated by those who
suffer loss or damage by a contravention to the rules in Part 2 of
the Bill initiated under clause 52. If there is an allegation of
contravention of the rules in Part 2 of the Bill in any civil
proceedings, or in the TA’s consideration of issuing an
enforcement notice, our preliminary view is that the burden of
proving the relevant matter under the “non-application” provision
should lie on the sending party according to the principle of
balance of probabilities. We consider that an express provision
may not be necessary. The Australian provision is not directly
relevant because of their need to specify the burden of proof to a
prosecution for a civil penalty.

The policy intention is to adopt the ordinary meaning of the word
“recipient” in the Bill, which covers whoever receives a
commercial electronic message, including but not limited to the
registered user of an electronic address to whom the message is
sent. We do not consider a definition necessary.

The purpose of clause 8(1)(c) is to require the sender of the
commercial electronic message to provide a Hong Kong number
instead of an overseas number, if the unsubscribe facility is a
telephone or facsimile number, so that using such unsubscribe
facility would not involve international telephone charges. Under
the Telecommunications Ordinance (Cap. 106) (TO), the
Telecommunications Authority (TA) is empowered to allocate or



(d)

(e)

assign telephone number (including facsimile number). However,
other electronic addresses, such as e-mail addresses and instant
message names, are not allocated or assigned by the TA. Usually,
these e-mail addresses and instant message names are selected or
created by the users themselves. As such, there is no question of

specitying other electronic addresses allocated or assigned by the
TA in the Bill.

We are aware that unsubscribe statements etc. should be able to be
understood by the recipients in order for them to take necessary
action to unsubscribe from further messages. As such, there
should be language requirements for such unsubscribe statements.
To enable us to make necessary amendments quickly to such
requirements in the light of technology development or rolling out
of new telecommunications services, we propose to impose such
requirements in the form of regulations under clause 56 to
stipulate specific requirements for different forms of electronic
messages having regard to their technologies and limitations. For
example, for SMS messages which have a restricted capacity for
displaying messages, they may not be able to display the
unsubscribe statements bilingually which other type of messages
can.

Although not in a traditional/conventional form, the term
“unsubscribe facility” is in effect defined in clause 8(1)(a)(i) of the
Bill. This is not an unusual approach from the law drafting point
of view.

Part 3 — Rules about address-harvesting and related activities

(a)

(b)

The intention is that the offences which make express provision to
“knowingly or recklessly” are full mens rea offences while the
others, i.e. clauses 14(2), 15(2), 16(2), 17(2), and 18(2), are strict
liability offences.

The offence under clause 19(2) is not intended to be a strict
liability offence. In clause 19(1), the expression “with the intent



(d)

(e)

to deceive or mislead recipients” is used with a view to creating a
full mens rea requirement.

The use of script or automated method to register for five or more
email addresses, as described under clause 18(2), is a common
technique employed by spammers. Such script or automated
method has no use in common business environments except in
circumstances as described in clause 18(4), and is not normally
available commercially. We believe that anyone who has (i)
equipped and used such tool of trade; (ii) sent out multiple
commercial electronic messages and (iii) without the consent of
the recipient can only be experienced spammer attempting to
maximize the reach of their electronic messages, while at the same
time trying to evade detection, tracing or correlation by spam
filters or law enforcement agencies that all the messages are sent
by the same person. We therefore consider that an offence of this
nature should be a strict liability offence.

Clause 19(1) has already required the prosecution to prove the
person’s “intent” to deceive or mislead recipients. Therefore,
clause 19(2) is not intended to be a strict liability offence and no
defence provision is necessary.

We are of the view that a person charged under clauses 14, 15, 16
or 17 canrely on the defence that he did not know or had no reason
to suspect that an offence would be committed. What specific acts
will constitute "all reasonable precautions" and "all due diligence”
should be subject to determination by the court, having regard to
the circumstances of individual cases. After all, those clauses
concern address-harvesting software and harvested address lists.
Given the potential damage caused by the mis-use of such
software and/or lists, those who possess them should exercise
caution.

Our preliminary view is that the burden of proof should lie on the
person seeking to avail himself of this exception. According to
section 94A of the Criminal Procedure Ordinance (Cap. 221), the
burden of proving “any exception or exemption from or






