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Recovery agents
Purpose
This paper provides information on the past discussions of Members of the
Legislative Council on issues relating to companies/organisations which assist victims
of personal injuries to claim compensation on the basis that they will only charge a
fee if the victim succeeds in his claim.
2
Various names have been used to describe such companies/organisations.
This paper adopts the one used by the legal professional bodies in their recent
submissions to the Panel on Administration of Justice and Legal Services, i.e.
“recovery agents” (RAs).
Consideration by the Panel on Administration of Justice and Legal Services
3.
The Panel had not discussed issues relating to RAs as an agenda item.
However, reference was made to recovery agents in the past discussions of the Panel
on legal aid services.
4.
In the 2001-02 session, the Panel conducted a review of the current legislative
framework of legal aid services and received views from deputations, including the
Association of the Rights of Industrial Accident Victims, on the relevant issues. The
Association advised the Panel that as many accident victims were not eligible for
legal aid under the existing financial eligibility limits of the legal aid schemes, they
had resorted to entering into contracts with RAs which claimed to be able to help
them in their claims for accident compensation. These agents operated on the pledge
of “no win, no charge” and would take a percentage of the compensation received as
their service fees if the claims were successful.
5.
At its meeting on 14 December 2004, the Panel was briefed on the outcome of
the 2004 annual review of the financial eligibility limits for legal aid applicants.
Representatives of the legal professional bodies considered that instead of making
minor amendments to the financial limits, a fundamental review of the legal system
was necessary. They pointed out that many persons not eligible for legal aid had
turned to RAs to pursue their claims for compensation. As RAs operated for profits,
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they would not act in a conscientious manner to protect the rights and interests of their
clients as qualified lawyers would do. The Panel noted that the Law Society of
Hong Kong had set up a working group to look into the matter and would come up
with some preliminary views in a few months’ time. The Panel agreed to follow up
the matter in due course.
Questions and debates in Council
6.
Issues relating to RAs were raised by Members in Council on the following
occasions –
(a)

Hon Margaret NG raised an oral question on “Agents handling claims
for accident compensation” at the Council meeting on 12 June 2002;

(b)

Hon Margaret NG and Hon LI Kwok-ying expressed concerns about the
problems relating to recovery agents during the debate on the 2005
Policy Address at the Council meeting on 26 January 2005; and

(c)

Hon LI Kwok-ying raised a written question on the “Operation of
claims companies” at the Council meeting on 15 June 2005.

7.
In view of the growth in the activities of RAs and the social implications
arising, Members requested the Administration to look into the propriety, desirability
and legality of the operation of RAs from both the public’s and the profession’s point
of view, and consider deterrent measures, including instituting prosecutions and
introducing legislation to regulate RAs. Some members considered that the
emergence of RAs was mainly attributable to the fact that a lot of the accident victims
were ineligible for legal aid or unable to afford the litigation costs, and asked the
Administration to consider reviewing the legal aid policy.
8.
In her replies to Members, the Secretary for Justice (SJ) explained that under
common law, assisting or encouraging a party to file a lawsuit might constitute such
civil or criminal offences as maintenance or champerty. However, up to June 2005,
there had been no case in which sufficient evidence of an offence by a RA had been
produced to DOJ to warrant a prosecution.
9.
On the legality of RAs, SJ advised that there were certain offences under the
Legal Practitioners Ordinance and at common law, and certain types of legal
professional conduct, that were relevant to RAs. However, non-lawyers could
provide certain types of assistance in the recovery of accident compensation, even on
a contingency basis, without breaching these provisions. For example, the provision
of assistance to a litigant to collect information before a lawsuit by voluntary agencies
was not prohibited under the Legal Practitioners Ordinance and does not constitute an
act of champerty. SJ further advised in June 2005 that there was insufficient
justification for introducing legislation to regulate RAs.
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10.
As far as legal aid services were concerned, the Administration advised that it
had in place a comprehensive mechanism and timetable to review the financial
eligible limits of legal aid applicants. These regular reviews should be sufficient in
ensuring that the limits kept pace with the economic realities.
11.
For details of Members’ concerns and the Administration’s responses, members
are requested to refer to the extracts from the Official Records of Proceedings of the
Council meetings on 12 June 2002, 26 January 2005 and 15 June 2005 (Appendices I
to III).
Study on conditional fees undertaken by the Law Reform Commission
12.
Some Members had pointed out that lawyers were prohibited from entering
into a conditional or contingency fee arrangement under existing legislation.
However, RAs, which were run by non-legally qualified persons, could operate on a
“no win, no fee” basis. They asked whether the operation of RAs would be covered
by the study undertaken by the Law Reform Commission (LRC) on conditional fees.
SJ had advised that the study was progressing well, but she was unable to say whether
the study would discuss the possible regulation of RAs.
13.
On 14 September 2005, the LRC’s Conditional Fees Sub-committee published
its Consultation Paper on Conditional Fees. The Consultation Paper was issued to
all Members on 15 September 2005.
14.
The focus of the Sub-committee’s study is to consider whether conditional fee
arrangements are feasible and should be permitted for civil cases in the circumstances
of Hong Kong. However, the Sub-committee has, in Chaper 6 of the Consultation
Paper on “Arguments for and against conditiona fees and related issues”, made
reference to the problems and regulation of RAs (referred to as “claims
intermediaries”) in England, and the situation in Hong Kong. A relevant extract
from Chapter 6 is in Appendix IV.
15
One of the recommendations made by the Sub-committee is that prohibitions
against the use of conditional fees in certain types of civil litigation by legal
practitioners should be lifted, so that legal practitioners may choose to charge
conditional fees in appropriate cases. The Sub-committee considers that conditional
fees may appeal to litigants who would have otherwise patronised RAs, which may or
may not be qualified or suitably supervised.
Concerns of the Hong Kong Bar Association and the Law Society of Hong Kong
16.
The Hong Kong Bar Association and the Law Society of Hong Kong have
expressed various concerns about the activities of RAs. In January 2005, the Bar
Council appointed the Special Committee on Recovery Agents to deal with issues
arising from the phenomenon of non-legally qualified persons interfering in, or
encouraging, litigation of reward, and to identify whether the practices of these agents
constitute maintenance.

-

4

-

17.
In April 2005, the Special Committee produced a report on RAs. RAs are
defined as companies which purport to assist victims of personal injuries arising from,
primarily, work related accidents, traffic accidents and medical procedures to pursue
their claims for compensation in return for a fee as a percentage of the recovered
damages (usually from 20 to 25 %). The Special Committee concludes that
maintenance and champerty constitute a crime in Hong Kong. The contracts
between RAs and accident victims are champertous and cannot be enforced in a court
of Hong Kong. Lawyers who knowingly assist in the performance of the contracts
or entered into a contingency fee arrangement in the context of litigation may have
committed the crime of champerty, and may be in breach of the Legal Practitioners
Ordinance and their professional codes of conduct.
18.
The Law Society established a working group to look at the activities of RAs
in relation to persona injury claims in November 2004. Advice was sought from
leading counsel on the legality of a number of contracts entered into by RAs with
accident victims. The advice obtained is that the contracts are champertous and are
unenforceable. On 17 May 2005, the Law Society issued a circular to its members,
advising them that the practice of RAs is a criminal offence in Hong Kong, and
lawyers risked committing professional misconduct if they worked on cases financed
by RAs.
19.
The report of the Bar Association’s Special Committee on Recovery Agents,
and the circular issued by the Law Society, have been issued to Panel members vide
LC Paper Nos. CB(2)1516/04-05 and CB(2)1609/04-05 on 10 and 19 May 2005
respectively.
Relevant papers
20.
A list of the relevant papers is in Appendix V. These papers are available on
the LegCo website (http://www.legco.gov.hk).
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Appendix V
Recovery agents
Relevant papers/documents

LC Paper No.

Papers/Documents

Submissions received by the Panel
CB(2)1516/04-05(01)
(English version only)

--

An Executive Summary and a report on
"Recovery Agents" from the Special Committee
on Recovery Agents of the Hong Kong Bar
Association

CB(2)1609/04-05(01)
(English version only)

--

A circular on "Recovery Agents" issued by the
Law Society of Hong Kong to its members on
17 May 2005

Minutes of meetings of Panel on Administration of Justice and Legal Services
CB(2)2615/01-02

--

Minutes of meeting on 25 April 2002

CB(2)710/04-05

--

Minutes of meeting on 14 December 2004

Questions and motions raised/moved at Council meetings
Oral question on "Agents handling claims for accident compensation" raised by
Hon Margaret NG at the Council meeting on 12 June 2002
Debate on the 2005 Policy Address at the Council meeting on 26 January 2005
Written question on "Operation of claims companies" raised by Hon LI
Kwok-ying at the Council meeting on 15 June 2005

