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Purpose 
 
 This paper provides background information on the past discussions of 
Members of the Legislative Council (LegCo) on issues relating to the imposition of 
criminal liabilities on the Government. 
 
 
Background 
 
2. The Land (Miscellaneous Provisions) (Amendment) Bill 2002 was introduced 
into LegCo on 24 April 2002 and a Bills Committee was formed to study the Bill.  In 
the course of deliberating the Bill, some members of the Bills Committee expressed 
concern that the Bill proposed to exempt the Government or any public officers from 
criminal liability for contravention of legislative provisions binding on the 
Government while performing public duties.  The Bills Committee considered that 
there was a need to study issues relating to the mechanism for dealing with 
contravention of statutory requirements by public officers to ensure that a fair system 
was maintained. 
 
3. At the House Committee meeting on 4 October 2002, it was agreed that as the 
issues involved were part of the overall policy on the imposition of criminal liability 
in legislation, it would be more appropriate for the Panel on Administration of Justice 
and Legal Services (AJLS Panel) to follow up the issues.  The AJLS Panel agreed at 
its meeting on 28 October 2002 to form a working group to undertake preparatory 
work to facilitate the Panel's consideration of the issues. 
 
 
Past discussions 
 
4. Before introduction of the Land (Miscellaneous Provisions) (Amendment) Bill 
2002, the Panel on Planning, Lands and Works was consulted on the proposed 
charging and penalty system for street excavation works at four meetings held 
between December 2001 and March 2002.  Some members expressed concern that 
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Government departments and officers were exempt from the penalties imposed on the 
private sector. 
 
5. In addition, issues relating to criminal liability of the Government or public 
officers for contravention of legislative provisions were raised during discussions of a 
number of Bills Committees.  Some members of these Bills Committees raised 
questions concerning application of the legislation concerned to the Government or 
public officers.  They considered that the Government should be subject to the same 
statutory requirements like any other private sector body and should not be exempt 
from criminal proceedings.  The Bills Committees are – 
 

(a) Bills Committee on Water Pollution Control (Amendment) Bill 1992; 
 
(b) Bills Committee on Marine Parks Bill; 
 
(c) Bills Committee on Environmental Impact Assessment Bill; and 

 
(d) Bills Committee on Noise Control (Amendment) Bill 2001. 
 

6. Members are requested to refer to Annex A for details of the concerns raised 
by members of these committees and the Administration’s response. 
 
 
Deliberation of the Working Group 
 
Crown immunity - common law presumption 
 
7. There is a common law presumption that the Crown is not bound by a statute 
unless expressly named in the statute, or unless a necessary implication can be drawn 
from the statute that the Crown was intended to be bound. Such immunity is also 
referred to as Crown immunity. 
 
8. Regarding application of ordinances to the Government of the Hong Kong 
Special Administrative Region (HKSAR), the common law presumption is provided 
for in section 66(1) of the Interpretation and General Clauses Ordinance (Cap. 1), 
which states that –  
 

"No Ordinance (whether enacted before, on or after 1 July 1997) shall in any 
manner whatsoever affect the right of or be binding on the State unless it is 
therein expressly provided or unless it appears by necessary implication that 
the State is bound thereby.". 

 
"State" is defined in the Ordinance as including the Government of HKSAR.  Section 
2 of Schedule 8 to the Ordinance provides that any reference in any provision to the 
Crown (in contexts other than those specified in section 1) shall be construed as a 
reference to the Government of HKSAR. 
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9. In the course of its deliberation, the Working Group had discussed with the 
Department of Justice (DOJ) whether the common law presumption should be 
reversed in respect of all legislation or newly enacted legislation.  DOJ did not 
believe that there was any justification for an across-the-board reversal of the 
presumption against criminal liability of the Government.  On reversal of the 
presumption in relation to future legislation only, DOJ considered that such a reversal 
would give rise to practical consequences, such as the existence of a dual regime for 
the application of legislation to the Government for a long period of time. 
 
Overseas practices 
 
10. The Working Group had also examined the position of criminal liability of the 
Government and public officers in the following jurisdictions – 
 

(a) common law jurisdictions - England and Wales, Australia, Canada, and 
New Zealand (NZ); and 

 
(b) non-common law jurisdictions - France, Germany and Japan. 

 
Reporting mechanism on contraventions committed by Government departments 
 
11. The Working Group had noted that the general approach with regard to breach 
of statutory provisions by a public officer in the course of discharging duties in the 
service of the Government was to resort to the reporting mechanism which had been 
introduced since the 1980s.  Under the reporting mechanism, if the contravention 
was continuing or was likely to recur, the Chief Secretary for Administration (CS) or 
the relevant policy secretary, as appropriate, should ensure that the best practicable 
steps were taken to stop the contravention or avoid the recurrence, as the case might 
be.  In cases where a public officer had committed misconduct, the officer would be 
subject to disciplinary action. 
 
12. The Working Group had also noted that between 1999 to March 2003, a total 
of 156 cases of contravention of environmental legislation were reported to CS.  As 
at August 2003, no disciplinary actions had been taken against public officers for 
contraventions of environmental legislation in the course of carrying out their duties. 
 
13. DOJ considered that the reporting mechanism was working satisfactorily and 
was a much more effective deterrent for public officers.  Hence, there was no need 
for a radical change to the existing system. 
 
 
Recommendations of the Working Group 
 
14. The Working Group submitted its report to the AJLS Panel for consideration at 
the Panel meeting on 28 June 2004. 
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15. The Working Group had noted that the official position in the United Kingdom 
(UK) was that Crown immunity was being removed as legislative opportunities arose.  
The Working Group had also noted that in the context of regulatory offences, whether 
Crown immunity should be removed was essentially a matter of policy and not a 
matter of fundamental constitutional principle.  A practical step taken by UK was the 
enactment in 14 Acts a statutory provision which expressly stated that the Crown shall 
not be criminally liable for the contravention of the Acts by the Crown, but provided 
that the High Court might declare unlawful any act or omission of the Crown which 
constituted such a contravention. 
 
16. The Working Group had also noted the enactment in NZ of the Crown 
Organisations (Criminal Liability) Act 2002 (COCLA), which enabled the prosecution 
of Crown organisations including a government department for specified offences, 
and the court's rulings on two prosecutions brought under COCLA in 2003.  In both 
cases, the defendants, which were “Crown organization” or “Crown Tertiary 
Institution”, had been ruled by the court that they committed an offence under the 
Health and Safety in Employment Act 1992 and were fined. 
 
17. With respect to the continuing operation of Crown immunity in Hong Kong, 
the Working Group had recommended that the Administration be requested to 
consider – 
 

(a) in respect of regulatory offences, that Crown immunity should be 
removed as a matter of policy on a case-by-case basis and when 
legislative opportunities arise; and 

 
(b) the development of alternative approaches taken in UK and NZ in 

removing Crown immunity. 
 
18. Members are requested to refer to the report of the Working Group in 
Annex B. 
 
 
The Administration’s position on imposition of criminal liability on the 
Government and public officers 
 
19. In response to the recommendations of the Working Group, the Administration 
had advised that – 
 

(a) there was no precedent in the Hong Kong legislation which clearly and 
unequivocally rendered the Government or government departments 
liable to criminal proceedings.  To enforce statutory requirements 
through the machinery of prosecution in the courts would be a departure 
from the usual practice, and would raise complex questions of procedure 
and efficacy e.g. the question of whether a government department had 
legal personality.  It also involved the legal policy as to whether one 
government department could prosecute another government department.  
In addition, if the Government was criminally liable for contravention of 
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statutory provisions, only a fine could be applied as the Government 
cannot be jailed.  Imposing fine on the Government was meaningless 
as the money to pay for the fine would be from the public coffers; 

 
(b) the existing reporting mechanism had been working satisfactorily so far, 

i.e., contraventions of statutory provisions were discovered and dealt 
with effectively.  Accordingly, there was no need for a radical change 
to the existing system.  However, the Administration would advise the 
relevant bureau as regards how, if necessary, the existing reporting 
mechanism could further be improved in the light of the comment of the 
AJLS Panel; 

 
(c) the Administration did not believe that this was the time to adopt the UK 

approach relating to the declaration of unlawfulness.  It was not aware 
of any court case which involved such a declaration, i.e., a declaration 
was made or an application for a declaration was made.  The 
Administration was not convinced that the UK statutory regime of 
declaration of unlawfulness was more effective than the reporting 
mechanism in Hong Kong; and 

 
(d) the Administration did not agree that this was the time to adopt NZ’s 

more restricted approach embodied in COCLA.  COCLA was enacted 
in October 2002 against a special background and its application was 
narrow and restrictive, covering only safety-related offences contained 
in the Building Act 1991 and the Health and Safety in Employment Act 
1992.  Most common law jurisdictions, including UK, had not adopted 
such an approach.  As at early June 2004, only two prosecutions had 
been brought under the COCLA.  Accordingly, it did not appear 
appropriate for Hong Kong to adopt such an approach given the limited 
experience of its operation. 

 
 
Discussions of the AJLS Panel on the report of the Working Group 
 
Meeting on 28 June 2004 
 
20. The report of the Working Group was discussed by the Panel at its meeting on 
28 June 2004.  A member indicated her disagreement with the Administration’s view 
that it was meaningless to impose a fine on the Government as the money to pay for 
the fine would be from the public coffer.  She also doubted that the reporting 
mechanism in Hong Kong was an effective deterrent for public officers against 
violation of the law.  This member considered that the issue should be seen from the 
standpoint of ensuring the maintenance of a high standard of public conduct.  If a 
public officer contravened the provisions of the law and committed regulatory 
offences, the officer might be personally liable for the unlawful act, and should face 
appropriate punishment and disciplinary actions, which might include payment of a 
fine or a pay reduction. 
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21. Another member pointed out that while a total of 156 cases of contravention of 
environmental legislation were reported to CS under the existing reporting mechanism, 
no disciplinary actions had been taken against the public officers concerned. 
 
22. The Hong Kong Bar Association shared the view of the Working Group that 
the issue of Crown immunity should be reviewed in the context of legal policy.  The 
Bar Association considered that Crown immunity was not entrenched constitutionally, 
either in UK or in the Basic Law of the HKSAR.  Imposing criminal liability on the 
authorities concerned would enhance the confidence of the public and users of the 
services provided by the authorities.  The Bar Association supported that the 
Administration should take a policy view on the matter, and decide whether 
exemptions from liability were justified on a case by case basis. 
 
23. The Law Society of Hong Kong considered that a clearly stated policy 
regarding the issue of criminal liability of the Government was desirable and would 
serve as useful guidance for the executive departments and public officers in 
discharging their public duties. 
 
24. In response to the recommendations of the Working Group, the Administration 
basically reiterated its position in paragraph 19 above. 
 
25. The Panel endorsed the report of the Working Group and agreed that the matter 
should be followed up in the 2004-05 session. 
 
Meeting on 9 November 2004 
 
26. The Panel considered the way forward at its meeting on 9 November 2004.  
Members noted that DOJ had been involved in the previous deliberations with the 
Working Group.  However, as the subject matter involved general Government 
policy issues, members agreed that the matter should be referred to CS’s Office for 
follow up. 
 
27. The relevant extracts from the minutes of the AJLS Panel meetings on 28 June 
and 9 November 2004 are in Annexes C and D respectively. 
 
 
Latest position 
 
28. After considering the matter, CS has decided to refer the issues raised to the 
Secretary for Constitutional Affairs for follow up.  The Constitutional Affairs Bureau 
has studied the issues with the relevant bureaux and departments, and will brief the 
Panel on its position at the Panel meeting on 28 November 2005. 
 
 
Council Business Division 2 
Legislative Council Secretariat 
23 November 2005 



Annex A 
 
Discussions by committees of the Legislative Council before November 2002 on 

issues relating to criminal liability of the Government or public officers for 
contravention of legislative provisions  

 
 
Water Pollution Control (Amendment) Bill 1992 (introduced into the Legislative 
Council (LegCo) on 9 December 1992) 
 
 In the course of its deliberations, the Bills Committee raised questions 
concerning application of the Water Pollution Control Ordinance (WPCO) to the 
Government. 
 
2. The Legal Adviser to LegCo explained that, subject to certain exceptions, 
the Ordinance bound the Crown.  By virtue of section 47 of the Ordinance, the 
Crown or any persons carrying out duties in the service of the Crown were not 
subject to criminal liability for making discharges or deposits of waste or polluting 
material.  However, civil action could be taken against the Crown or the persons 
concerned.  Section 47 also provided that the Chief Secretary for Administration 
(CS) should take appropriate actions and remedial measures to deal with the 
contravention.  As regards individual civil servants involving in the discharges or 
deposits, the Legal Adviser said that the Crown would have to take the ultimate 
responsibility for the acts of the civil servants if such acts had been carried out in 
the course of their public duties.  In this connection, no criminal penalty could be 
imposed on the civil servants concerned. 
 
3. The Bills Committee considered that the issue of criminal liability of civil 
servants committing offences relating to discharges or deposits under WPCO was 
outside the ambit of the Bill but deserved further study by the relevant Panels. 
 
 
Marine Parks Bill (introduced into LegCo on 23 November 1994) 
 
4. The Bill originally contained no provisions on the application of the Marine 
Parks Ordinance (MPO) to the Government.  Issues regarding the binding effect 
of MPO on the Government and Crown immunity were raised by the Bills 
Committee.  The Bills Committee also noted that during the Governor's Question 
Time on 19 January 1995, the Chairman of the Bills Committee raised questions 
concerning the Government invoking Crown immunity from the Country Parks 
Ordinance to proceed with the project of the South East New Territories Landfill 
which caused substantial damage to the environment.  In response to the questions, 
the then Governor explained, inter alia, that the Government was bound by all 
environmental legislation, such as the Air Pollution Control Ordinance.  The 
Country Parks Ordinance, which was enacted back in 1976, was not intended to 
bind the Crown.  However, the Government accepted that there was a need to 
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update and improve the Ordinance and that the issue of Crown immunity should be 
reviewed. 
 
5. After further discussions with the Bills Committee, the Administration 
agreed to move Committee Stage amendments to the effect that MPO should bind 
the Government.  
 
6. The amendments proposed by the Administration (section 28 of MPO) were 
accepted by the Bills Committee.  Members did not raise queries as to the grounds 
for exempting the Government and any public officer in the course of performing 
public duties from criminal liability for breach of the relevant provisions of MPO. 
 
 
Environmental Impact Assessment Bill (introduced into LegCo on 31 January 
1996) 
 
7. In deliberating on the Bill, members of the Bills Committee were concerned 
that criminal sanctions did not apply to civil servants and criminal proceedings 
might not be taken against them for committing offences under the Environmental 
Impact Assessment Ordinance (EIAO) in the course of carrying out their official 
duties, although the Bill provided that CS should take necessary actions to remedy 
the breach. 
 
8. In response to the concerns expressed by the Bills Committee, the 
Administration explained that constitutionally criminal liability would not be 
imposed upon a person doing anything in the course of carrying out his official 
duties.  The Administration also advised that the United Kingdom and Australia 
had similar immunity provisions in their EIA legislation.  Moreover, the 
Administration considered that the mechanism under which the Director of 
Environmental Protection would report breaches of EIAO by public officers to CS 
was satisfactory.  To address the Bills Committee's concern, the Administration 
had made an undertaking to the Bills Committee that CS would explain to the 
public should Government fail to comply with the provisions of EIAO. 
 
 
Noise Control (Amendment) Bill 2001 (introduced into LegCo on 27 June 2001) 
 
9. Regarding liability of the Government or public officers for contravention of 
the Noise Control Ordinance (NCO), the Bills Committee noted that section 38(2) 
of NCO barred criminal proceedings against the Government or any public officers 
while acting in the course of duty.  The Bills Committee was concerned that the 
immunity provision in section 38(2) created unfairness since NCO bound both the 
public and private sectors.  It considered that the Administration should review the 
provision.  Some members of the Bills Committee opined that it should be made 
specific that public officers in breach of NCO would be subject to disciplinary 
action. 
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10. Some deputations which made submissions on the Bill also queried the 
propriety of the immunity provision.  The Hong Kong Construction Association 
(HKCA) expressed the view that when government departments were acting as a 
service provider bound by legislation, they should be subject to the same statutory 
requirements like any other private sector body and should not be exempt from 
criminal proceedings.  HKCA also considered it unfair that government 
departments operating as Trading Funds also enjoyed  immunity from 
prosecutions provided under section 38(2) even though they were competing with 
the private sector for business. 
 
11. The Administration explained that government departments had to comply 
with the statutory requirements of NCO as did the non-government sectors.  The 
Bill provided for a mechanism under which the Noise Control Authority would 
report contravention of NCO by public officers to CS.  The Administration further 
advised the Bills Committee that there had not been any case where government 
departments or public officers were found to be in breach of NCO. 
 
12. In response to the Bills Committee's call for greater transparency in the 
operation of the Government, the Administration undertook to notify the relevant 
Panels where government departments had committed breaches which required the 
Authority to make a report to CS. 
 
13. The Bills Committee took the view that the issue of exemption of the 
Government or public officers from criminal liability was not within the ambit of 
the Bill and therefore should not delay the passage of the Bill.  As the issue 
involved wide policy implications and deserved further study separately, the Bills 
Committee decided that the Panel on Environmental Affairs should be requested to 
follow up the issue.  There is not record, however, that the Panel has discussed the 
issue. 
 
 
Panel on Planning, Lands and Works (PLW Panel) 
 
14. The PLW Panel discussed the proposed charging and penalty system for 
street excavation works at four meetings held between December 2001 and March 
2002 before introduction of the Land (Miscellaneous Provisions) (Amendment) Bill 
2002. 
 
15. Some Panel members expressed the view that to ensure fairness and equality 
before the law, government departments and officers contravening the excavation 
permit conditions should not be exempt from the same penalties as those imposed 
on permittees in the private sector.  A member had pointed out that government 
drivers would be liable to prosecution for speeding and dangerous driving even 
though the offence was committed in the course of performing official duties.  
Some members questioned whether the reporting system for breach of statutory 
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provisions by government departments and public officers would be a sufficient 
deterrent.  Another member, however, considered that whether there should be 
criminal sanctions should depend on the nature and seriousness of the offence, and 
not on whether the person committing the offence was a public officer. 
 
16. Some concern groups and stakeholders invited by the PLW Panel to give 
views on the proposed system concurred that exempting government departments 
and public officers from the penalties imposed on the private sector was unfair and 
discriminatory.  They also pointed out that a major proportion of road excavation 
works had been undertaken by government departments; hence government 
departments should be subject to the sanctions in the same way as any other 
permittees in the private sector. 
 
 
Responses of the Administration  
 
17. The Administration made the following responses to the concerns raised by 
Members about exemption of the Government and public officers from criminal 
liabilities for contravening legislative provisions binding on the Government - 
 
 (a) while the Government was bound by all environment-related 

Ordinances, it had been a consistent approach to have express 
provisions exempting the Government and public officers from 
criminal liabilities for contravention of certain provisions of the 
Ordinances in the course of carrying out public duties; 

 
 (b) the immunity provisions were in line with existing legislation under 

which no criminal proceedings could be instituted against the 
Government; 

 
 (c) criminal liability would not be imposed upon a person doing anything 

in the course of carrying out his duties as a public officer because he 
was representing public interest at the time.  Nevertheless, the 
Government would be liable in tort for any act of public officers; and 

 
(d) the system prescribed in the relevant Ordinances under which the 

Authority concerned would report breaches of statutory provisions by 
public officers in the course of carrying out public duties to CS, who 
should then take the best practicable steps to stop the contravention or 
avoid recurrence had proven to be effective in preventing offences 
committed by public officers. 

 
 
Advice of legal adviser 
 
18. Concerning the issue of criminal liability of the Government, the legal 
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adviser to the Bills Committee on Noise Control (Amendment) Bill 2001 drew 
members' attention to the following principles in the course of discussion - 
 

(a) under the common law, the Crown or the Government was the defender 
of justice and therefore in principle would not commit any crime.  
Under this principle, no offence was provided for against the Crown or 
Government; and 

 
(b) generally, in its content and application, the law must give identical 

treatment to all who were in the same position.  However, in some 
decided cases, the Court would allow a departure from the principle of 
identical treatment if it could be shown that : 

 
(i) sensible and fair-minded people would recognise a genuine need 

for some difference in treatment; 
 

(ii) the difference embodied in the particular departure selected to 
meet that need was itself rational; and 

 
(iii) the particular departure was proportionate to that need. 

 
 
 
Council Business Division 2 
Legislative Council Secretariat 
23 November 2005 
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PURPOSE 
 
 This paper summarises the deliberation of the Working Group to study 
issues relating to the imposition of criminal liability on the Government or public 
officers in the course of discharging their public duties for contravening any 
legislative provisions binding on the Government.  The paper also sets out the 
recommendation of the Working Group to be made to the Panel on Administration 
of Justice and Legal Services (AJLS Panel) and the response of the Department of 
Justice (DoJ) to the recommendation. 
 
 
BACKGROUND 
 
2. In the course of deliberating the Land (Miscellaneous Provisions) 
(Amendment) Bill 2002, which was introduced into the Legislative Council on 24 
April 2002, some members of the Bills Committee expressed concern that the Bill 
proposed to exempt the Government or any public officers from criminal liability 
for contravention of legislative provisions binding on the Government while 
performing public duties.  The Bills Committee considered that there was a need 
to study issues relating to the mechanism for dealing with contravention of 
statutory requirements by public officers to ensure that a fair system was 
maintained.  However, as the study would raise questions of wider policy 
concerns relating to the criminal justice system as a whole, the Bills Committee 
recommended that it might be appropriate for the House Committee to set up a 
subcommittee to study the issues. 
 
3. At the House Committee meeting on 4 October 2002, it was agreed that as 
the issues involved were part of the overall policy on the imposition of criminal 
liability in legislation, it would be more appropriate for the AJLS Panel to follow 
up the issues. 
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THE WORKING GROUP 
 
4. The AJLS Panel agreed at its meeting on 28 October 2002 to form a 
working group to undertake preparatory work to facilitate the Panel's 
consideration of the issues.  The terms of reference of the Working Group is as 
follows - 
 

"To study issues relating to the imposition of criminal liability on the 
Government or public officers in the course of discharging their public 
duties for contravening any legislative provisions binding on the 
Government, and to report to the Panel with recommendations where 
appropriate." 
 

5. Under the chairmanship of Hon Margaret NG, the Working Group has held 
four meetings, three of which were held with the Administration.  The 
membership list of the Working Group is in Appendix I. A list of the relevant 
papers considered by the Working Group is in Appendix II. 
 
 
DELIBERATION OF THE WORKING GROUP 
 
Crown immunity - common law presumption 
 
6. There is a common law presumption that the Crown is not bound by a 
statute unless expressly named in the statute, or unless a necessary implication can 
be drawn from the statute that the Crown was intended to be bound.  Such 
immunity is also referred to as Crown immunity.   
 
7. Regarding application of ordinances to the Government of the Hong Kong 
Special Administrative Region (HKSAR), the common law presumption is 
provided for in section 66(1) of the Interpretation and General Clauses Ordinance 
(Cap. 1), which states that - 
 
 "No Ordinance (whether enacted before, on or after 1 July 1997) shall in 

any manner whatsoever affect the right of or be binding on the State unless 
it is therein expressly provided or unless it appears by necessary 
implication that the State is bound thereby.". 

 
"State" is defined in the Ordinance as including the Government of HKSAR.  
Section 2 of Schedule 8 to the Ordinance provides that any reference in any 
provision to the Crown (in contexts other than those specified in section 1) shall be 
construed as a reference to the Government of HKSAR. 
 
8. At present, there are 21 ordinances which expressly state that they bind the 
Government.  There are 12 ordinances which contain express provisions not to 
impose criminal liability on the Government and public officers.  
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9. In the course of its deliberation, the Working Group has discussed with DoJ 
whether the common law presumption should be reversed in respect of all 
legislation or newly enacted legislation.  DoJ does not believe that there is any 
justification for an across-the-board reversal of the presumption against criminal 
liability of the Government.  On reversal of the presumption in relation to future 
legislation only, DoJ considers that such a reversal will give rise to practical 
consequences, such as the existence of a dual regime for the application of 
legislation to the Government for a long period of time.  The views of DoJ are 
detailed in Appendix III. 
 
10. Members have also noted the view of DoJ that whether or not the 
Government should be criminally liable under a certain ordinance, and whether or 
not the presumption should be reversed, are two separate issues.    
 
Overseas practices 
 
11. The Working Group has requested DoJ to provide information on the 
position of criminal liability of the Government and public officers in the 
following jurisdictions - 
 

(a) common law jurisdictions - England and Wales, Australia, Canada, 
and New Zealand; and 

 
(b) non-common law jurisdictions - France, Germany and Japan.   

 
The relevant information provided by DoJ is in Appendix IV.   
 
The Administration's position on imposition of criminal liability on the 
Government and public officers  
 
12. On the issue of criminal liability on the Government and public officers, the 
Working Group has noted the Administration's position, as reflected in its 
responses to the Bills Committee on the Land (Miscellaneous Provisions) 
(Amendment) Bill 2002, as follows - 
 

(a) there is no precedent in the Hong Kong legislation which clearly and 
unequivocally renders the Government or government departments 
liable to criminal proceedings.  To enforce statutory requirements 
through the machinery of prosecution in the courts would be a 
departure from the usual practice, and would raise complex 
questions of procedure and efficacy e.g. the question of whether a 
government department had legal personality.  It also involves the 
legal policy as to whether one government department could 
prosecute another government department.  In addition, if the 
Government is criminally liable for contravention of statutory 
provisions, only a fine could be applied as the Government cannot 
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be jailed.  Imposing fine on the Government is meaningless as the 
money to pay for the fine would be from the public coffers; 

 
(b) from the Administration's research on other common law 

jurisdictions (Australia, Canada and New Zealand), it is revealed 
that the courts have, in general, reservations over the idea of 
imposing criminal liability on the Government.  The courts are 
reluctant to hold that a particular piece of legislation imposes such 
criminal liability in the absence of clear and unequivocal words to 
that effect;  

 
(c) individual public officers are subject to criminal sanction in cases of 

dangerous driving, murder, corruption etc.; and  
 
(d) the general approach with regard to breach of statutory provisions by 

a public officer in the course of discharging duties in the service of 
the Government is to resort to the reporting mechanism which has 
been introduced sine the 1980s.  Under the reporting mechanism, if 
the contravention is continuing or is likely to recur, the Chief 
Secretary for Administration (CS) or the relevant policy secretary, as 
appropriate, should ensure that the best practicable steps are taken to 
stop the contravention or avoid the recurrence, as the case may be.  
In cases where a public officer has committed misconduct, the 
officer would be subject to disciplinary action.     

 
Reporting mechanism on contraventions committed by Government 
departments 
 
13. DoJ considers that the reporting mechanism referred to in paragraph 12(d) 
above is working satisfactorily and is a much more effective deterrent for public 
officers.  Hence, there is no need for a radical change to the existing system.   
 
14. Under the reporting mechanism, reports on contravention of statutory 
provisions committed by different departments which do not fall under one policy 
bureau should be made to CS.  Otherwise, such reports should be made to the 
relevant policy secretary.  In response to the request of the Working Group, the 
Environment Protection Department has provided information on contraventions 
of seven environmental ordinances by Government departments and the private 
sector since 1999 and the actions taken on these cases.   
 
15. The Working Group has noted that between 1999 to March 2003, a total of 
156 cases were reported to CS.  As at August 2003, no disciplinary actions have 
been taken against public officers for contraventions of the seven environmental 
ordinances in the course of carrying out their duties.  In the private sector, there 
were 1,681, 1,689, 1,041, 772 and 313 convictions in the years from 1999 to 2003 
(up to August) respectively.  Some persistent offenders had not only been fined 
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but also sentenced to imprisonment terms (ranging from seven days to four months 
though normally suspended for imprisonment).  Since 1997, there were a total of 
nine convicted cases with imprisonment sentence.  
 
Present position on Crown immunity and alternative approach adopted in the 
United Kingdom  
 
Present position on Crown immunity in the United Kingdom 
 
16. The Working Group has noted an article entitled "Crown Immunity from 
Criminal Liability in England Law" written by Mr Maurice Sunkin, Department of 
Law, University of Essex in 2003 (Appendix V).  The article attempts to provide 
a brief overview of principles relating to Crown immunity from criminal liability 
from the perspective of English constitutional law in the hope that some of the 
mystique that surrounds this topic may be removed and the more problematic 
areas identified.   
 
17. The article explains that the origins of the Crown immunity from criminal 
liability are rooted in feudalism and in particular in the monarch's role as dispenser 
of justice and in the inability to sue a lord in his own courts.  The immunity is 
often linked to the maxim that the "King can do no wrong".  This is one of the 
few remaining bastions of the Crown's ancient privileges.  The result is that the 
Crown immunity is now sitting uneasily with modern conceptions of domestic 
constitutional law and developing principles of international law concerning 
sovereign immunity for criminal acts.  It can lead to inequalities and 
inconsistencies, and an impression that central government will protect its own 
when private bodies and other areas of the public sector are held liable to the 
criminal law.  It might also permit a "lack of discipline" and encourage "sloppy 
practice".  Recognition of these problems has led to the immunity being removed 
or modified in the context of certain statutory crimes.  This process has occurred 
on an ad hoc basis using a variety of remedial techniques.  The more popular 
current method appears to be a compromise approach whereby the Crown body is 
expected to comply with standards, but failure to do so will open it to proceedings 
for a declaration of non-compliance, rather than criminal prosecution.  
 
18. The article also states that the monarch's immunity from criminal liability is 
a personal immunity both in the sense that it is an immunity of the person who is 
the monarch and that it is an immunity that is "personal" to the monarchy as an 
institution.  In principle, it cannot be assumed by a representative or an agent of 
the monarchy solely on the basis that they perform services for the monarch.  
 
19. In its conclusion, the article states that in the context of regulatory offences, 
whether Crown immunity should be removed is essentially a matter of policy and 
is not dictated by any fundamental constitutional principle.  The principles of 
equality, transparency and accountability, coupled with the desirability of 
providing effective redress contribute to the case in favour of removing these 
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immunities. This seems to be largely accepted by the United Kingdom 
Government. 
 
20. The Working Group has also noted that - 
 

(a) the official position of the United Kingdom Government is that 
Crown immunity is being removed as legislative opportunities arise, 
(reply given by Lord Falconer of Thoroton, the then Minister of 
State (Cabinet Office), to a Parliamentary Question on Crown 
immunity on 4 November 1999 in Appendix VI refers); and 

 
(b) the United Kingdom Government has established an 

inter-departmental working group to consider the State's immunity 
from criminal proceedings (reply given by the Under Secretary of 
State, Department for Constitutional Affairs, to a Parliamentary 
Question on 20 November 2003 in Appendix VII refers). 

 
Alternative approach adopted in the United Kingdom 
 
21. At the request of the Working Group, DoJ has provided further information 
on the approach adopted in the United Kingdom referred to in the article 
(paragraph 17 above).  The approach entails the enactment of a statutory 
provision that expressly states that the Crown shall not be criminally liable for the 
contravention of the relevant Act by the Crown, but provides that the High Court 
may declare unlawful any act or omission of the Crown which constitutes such a 
contravention.   
 
22. Under such an approach, the failure of the Crown body to comply with 
certain standards will open it to proceedings for a declaration of non-compliance, 
rather than criminal prosecution.  The essence of a declaratory judgment is that it 
states the rights or legal position of the parties as they stand, without changing 
them in any way, though it may be supplemented by other remedies in suitable 
cases.  The merit of the declaration is that it is an efficient remedy against ultra 
vires action by governmental authorities of all kinds, including ministers and 
servants of the Crown, and in its latest development, the Crown itself.  The 
approach is in practice effective because a declaration that the Crown has 
contravened a statutory requirement and thereby committed an unlawful act or 
omission would clearly be a political embarrassment to the Government.  Any 
Government that is committed to the rule of law would feel obliged to take steps 
to rectify the situation.  
 
23. A non-exhaustive list of the United Kingdom statutory provisions and the 
person who may apply for such a declaration under these provisions provided by 
DoJ is in Appendix VIII.  According to the search conducted by DoJ as at the 
beginning of June 2004, there is no UK court case in which the court made such a 
declaration. 
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Alternative approach adopted in New Zealand 
 
24. DoJ has also advised the Working Group that the Crown Organisations 
(Criminal Liability) Act 2002 (COCLA) was enacted in New Zealand in October 
2002 to implement the recommendations of the report of the Royal Commission of 
Inquiry into the collapse of a viewing platform.  COCLA enables, inter alia, the 
prosecution of Crown organisations (which includes a government department) for 
offences under the Building Act 1991 (BA) and the Health and Safety in 
Employment Act 1992 (HSEA).  COCLA sets out various provisions in relation 
to such prosecution, e.g. provisions concerning the legal status of certain Crown 
organisations, the conduct of proceedings in a prosecution, the disapplication of 
Crown immunity, and the payment of compensation imposed by a court, etc.  
COCLA commenced operation on 17 October 2002. 
 
25. Section 6 of the COCLA provides that a Crown organisation may be 
prosecuted for an offence against section 80 of the BA, and an offence against 
section 49 or section 50 of the HSEA.  
 
26. In relation to the penalties which may be imposed for offences against 
section 80 of the BA or sections 49 or 50 of the HSEA, a Crown organisation will 
not be fined on conviction of an offence.  However, such a Crown organisation 
may be liable to be ordered to make reparation to a victim or may be liable to a 
remedial order. 
 
27. DoJ has further advised the Working Group that as informed by the New 
Zealand Ministry of Justice (NZMOJ) in early June 2004, there have been two 
prosecutions brought under COCLA.  In the first case, the defendant is the 
University of Otago which, for the purpose of COCLA, is deemed to be a "Crown 
organisation".  The court ruled on 24 November 2003 that the defendant, being 
an employer, committed an offence under HSEA for failing to take all practicable 
steps to ensure the safety of an employee who had a fractured thumb while using a 
commercial mixer in his place of work.  The defendant was fined $4,500.   
 
28. In the second case, the defendant is Te Wananga O Aotearoa Te Kuratini O 
Nga Waka (a Crown Tertiary Institution).  The court ruled on 5 December 2003 
that the defendant, being an employer, committed an offence under HSEA for 
failing to take all practicable steps to ensure the safety of an employee who 
suffered multiple injuries after falling off a ladder while building a waka.  The 
defendant was fined $7,500 and ordered to make a reparation of $1,500 to the 
victim.  
 
29. The fact that the defendant in each of the two cases was fined is contrary to 
DoJ's understanding that pursuant to section 8(4) of the COCLA, a Crown 
organisation will not be fined.  In response to the enquiry of DoJ, NZMOJ has 
confirmed that a Crown Organisation cannot be fined.  The New Zealand 
Department of Labour has advised that in the case involving Te Wananga O 
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Aotearoa, a request has been made to the Court for the matter to be recalled so that 
the Court’s orders can be partially set aside (i.e., the reparation order will remain 
but the fine will not).  The New Zealand Department of Labour anticipates that a 
similar approach will be taken in respect of the case in which the University of 
Otago is the defendant. 
 
30. Given the enactment of COCLA which enables the prosecution of Crown 
organisations (which include a government department) for specified offences, the 
Working Group considers that adopting an approach similar to COCLA in Hong 
Kong should be explored by the Administration. 
 
31. DoJ is of the view that most common law jurisdictions, including the 
United Kingdom, have not adopted an approach similar to COCLA.  COCLA 
was enacted against a special background and its application was narrow and 
restrictive, covering only safety and health related offences contained in BA and 
HSEA.  It may not be appropriate for Hong Kong to adopt the New Zealand's 
more restrictive approach, embodied in COCLA, given the limited experience of 
its operation.   
 
32. DoJ considers that the possible need for improved enforcement procedures 
in respect of the Government and public officers should be considered on a 
case-by-case basis by the relevant policy bureau, with necessary legal advice from 
DoJ.  Apart from criminal liability, other options to provide remedy in respect of 
contravention of statutory provisions by the Government are available, such as the 
approach in the United Kingdom (paragraphs 21-23 above).   
 
 
RECOMMENDATION OF THE WORKING GROUP 
 
33. The Working Group has noted that the official position in the United 
Kingdom is that Crown immunity is being removed as legislative opportunities 
arise.  The Working Group has also noted that in the context of regulatory 
offences, whether Crown immunity should be removed is essentially a matter of 
policy and not a matter of fundamental constitutional principle.  A practical step 
taken by the United Kingdom is the enactment in 14 Acts a statutory provision 
which expressly states that the Crown shall not be criminally liable for the 
contravention of the Acts by the Crown, but provides that the High Court may 
declare unlawful any act or omission of the Crown which constitutes such a 
contravention.   
 
34. The Working Group has also noted the enactment in New Zealand of 
COCLA, which enables the prosecution of Crown organisations including a 
government department for specified offences, and the two recent court's rulings 
on COCLA. 
 
35. With respect to the continuing operation of Crown immunity in Hong Kong,  
the Working Group recommends that the Administration be requested to consider -  
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(a) in respect of regulatory offences, that Crown immunity should be 

removed as a matter of policy on a case-by-case basis and when 
legislative opportunities arise; and 

 
(b) the development of alternative approaches taken in the United 

Kingdom and New Zealand in removing Crown immunity.  
 

36. The response of the Administration to the recommendation of the Working 
Group is in Appendix IX. 
 
 
ADVICE SOUGHT 
 
37. Members' views are sought on the recommendation of the Working Group.   
 
 
 
 
 
 
 
Council Business Division 2 
Legislative Council Secretariat 
24 June 2004 
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Appendix II 
 

Panel on Administration of Justice and Legal Services 
 

Working Group to study issues relating to imposition of 
criminal liability on the Government or public officers 

 
Relevant Papers/Documents 

 
 
(A) Overseas practices relating to exemption of criminal liability of the Government 

or public officers  
 

Appendix IX of LC Paper No. 
CB(2)1414/02-03(02) 
 

-- Paper on "Overview of the criminal 
liability of the Crown in England and 
Wales, Australia, Canada and New 
Zealand" prepared by Department of 
Justice in September 2002  
 

Paragraph 6 - 7 and Annex B of LC 
Paper No. CB(2)2845/02-03(02) 
 

-- Information on latest development of 
the position in New Zealand  
 

Paragraph 6 of LC Paper No. 
CB(2)179/03-04(01) 
 

-- Information on "Position of the 
criminal liability of the Government 
and public officers in Germany"  
 

LC Papers Nos. CB(2)660/03-04(01) 
and CB(2)2782/03-04(02) 
 

-- Paper on "Position in New Zealand - 
Crown Organisations (Criminal 
Liability) Act 2002" and two 
prosecution cases 
 

LC Papers Nos. CB(2)660/03-04(02) 
and CB(2)2782/03-04(01) 

-- Paper on "Position in Japan relating 
to the criminal liability of the 
Government and public officers" 
 

LC Paper No. CB(2)751/03-04(01) 
 

-- An extract of section 54 of the UK 
Food Safety Act 1990 and section 14 
of the UK Nuclear Explosions 
(Prohibition and Inspections) Act 
1998 
 

LC Paper No. CB(2)751/03-04(02) 
 

-- A table on "Person who may make 
an application to the court for a 
declaration declaring unlawful any 
act or omission of the Crown which 
constitutes a contravention of the 
relevant statutory provision" 
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LC Paper No. CB(2)1277/03-04(01) 
 

-- Paper on "An overview of the 
approach adopted in the United 
Kingdom - the court may declare 
unlawful an act or omission of the 
Crown which contravenes a statutory 
provision" 
 

LC Paper No. CB(2)1420/03-04(01) 
 

-- An article written by Mr Maurice 
Sunkin on "Crown Immunity from 
Criminal Liability in English Law" 
 

LC Paper No. CB(2)1551/03-04(01) 
 

-- Paper on "Criminal liability of the 
government and public officers in 
respect of contraventions of 
legislative provisions in France" 
 

LC Paper Nos. CB(2)2782/03-04(03) 
and (04) 
 

-- Extracts from Hansard of the UK 
Parliament on various issues relating 
to Crown immunity 

 
 
(B) Criminal liability on the Government and public officers 
 

Annexes D and E of LC Paper No. 
CB(2)2845/02-03(02) 
 

-- A list of the 21 Ordinances which 
expressly state that they bind the 
Government  
 

Appendix A of LC Paper No. 
CB(2)179/03-04(01) 
 

-- Paper on "Arguments for and against 
reversing the presumption against 
the Government being bound by 
statutes" prepared by Department of 
Justice 

 
 
(C) Contraventions of environment-related legislation 
 

Paragraph 11 and Annex C of LC 
Paper No. CB(2)2845/02-03(02) 
 

-- Information on number of 
outstanding contraventions of 
environment-related legislation 
pending rectification 
 

LC Paper No. CB(2)2931/02-03(01) 
 

-- A table of 21 contraventions of the 
relevant provisions of the Water 
Pollution Control Ordinance by 
Government department which had 
been reported to the Chief Secretary 
for Administration (referred to in 
paragraph 11(c) of LC Paper No. 
CB(2)2845/02-03(02)) 
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Appendix B of LC Paper No. 
CB(2)179/03-04(01) 
 

-- Paper prepared by Environmental 
Protection Department on 
"Enforcement of Environmental 
Laws" (Confidential) 
 

Paragraph 5 of LC Paper No. 
CB(2)179/03-04(01) 
 

-- Information on "Disciplinary actions 
taken against public officers" 
 

 
 
 
 
 
 
Council Business Division 2 
Legislative Council Secretariat 
24 June 2004 
 



Appendix III 
 

Reversal of common law presumption 
 
 
 On reversal of presumption in respect of all legislation, DoJ has referred 
members to the "Report Required by Section 28 of the Interpretation Act (2001)" 
published by the New Zealand Ministry of Justice in June 2001 which sets out both 
the arguments in favour of and against reversing the presumption.  The New 
Zealand Ministry of Justice did not support the reversal of the common law 
presumption.  DoJ considers that many of these arguments are equally applicable 
in the Hong Kong context.   
 
2. DoJ shares the view of the New Zealand Ministry of Justice as set out in the 
Report - 
 

"Reversing the presumption in respect of all legislation (including existing 
legislation) would create fiscal and other risks to the Government unless a 
global assessment of all legislation is taken prior to the change being made.  
Without such a prior assessment being made, the Crown may well find itself 
bound by legislation for which there is good reason for it to be immune.  
Assessing the scope and extent of the risks is likely to be a difficult and 
resource intensive project." 

 
3. DoJ does not believe that there is any justification for an across-the-board 
reversal of the presumption against criminal liability of the Government.  The 
Government, as a holder of executive power and public authority on the one hand 
and other persons on the other, are in very different positions.  It must be accepted 
that there are some circumstances in which the Government needs certain special 
powers and immunities in order to maintain good governance.  A reversal of the 
current presumption might cause more problems than it solves.  It is more 
preferable that the presumption reflected in section 66 of the Interpretation and 
General Clauses Ordinance (Cap. 1) be retained and that the binding effect of any 
proposed legislation be considered on a case by case basis.   
 
4. DoJ has explained that in any event, a reversal of the current presumption 
would not have any direct bearing on the issue of the extent to which the 
Government is criminally liable under a particular ordinance.  The reason is that 
relevant case law from other common law jurisdictions indicates that even if a 
statute is binding on the Government, the Government will not be criminally liable 
unless there is a clear indication that the legislature intended to create an offence of 
which the Government could be guilty.  Accordingly, whether or not the 
Government should be criminally liable under a certain ordinance and whether or 
not the presumption should be reversed are two separate issues.   
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5. On the question of reversal of the presumption in relation to future 
legislation only, DoJ agrees that under such circumstances, there would be no need 
to perform the exercise of assessing all existing legislation.  Accordingly, the risks 
and resource implications associated with such an exercise will not arise.  
However, such a reversal will give rise to the following practical consequences - 
 

(a) there would be a dual regime for the application of legislation to the 
Government for a long period of time; and 

 
(b) special attention would have to be given to amendment Ordinances.  

 
6. DoJ has further pointed out that the application of different presumptions 
depending on the date of enactment of a particular ordinance could cause legal 
confusion and uncertainty.  While it is expected that potential difficulties would 
diminish as the two systems under the dual regime would merge when existing 
ordinances were consolidated or replaced with measures incorporating the new 
"rule", there could be a long period of time in which the dual regime will continue 
to exist. 



Appendix IV 
 

Overseas practices 
 
 
Common law jurisdictions  

 
 The Department of Justice (DoJ) has conducted a research into the position 
in several leading common law jurisdictions (England and Wales, Canada, Australia 
and New Zealand) on legislation relating to the exemption of criminal liabilities of 
the government or public officers carrying out their duties in the service of the 
government.  The majority of the common law jurisdictions have either retained or 
codified the common law presumption -  
 

(a) in England and Wales, the common law presumption continues; 
 
(b) in Australia, the common law presumption has been reversed in South 

Australia and the Australian Capital Territory but it has been codified 
in Queensland and Tasmania.  The common law presumption 
remains in other Australian jurisdictions; 

 
(c) British Columbia and Prince Edward Island in Canada have each 

enacted a provision reversing the common law presumption.  
However, the presumption has been statutorily entrenched in other 
Canadian jurisdictions, namely federal Canada, Alberta, Manitoba, 
Nova Scotia, Newfoundland, Ontario, Saskatchewan, New Brunswick 
and Quebec; and 

 
(d) the common law presumption has been codified in New Zealand.  
 

The above should be read subject to the updates provided by DoJ as set out in 
paragraphs 21 to 23 of this paper (in relation to England and Wales) and in 
paragraphs 24 to 32 of this paper (in relation to New Zealand). 
 
2. DoJ has made the following observations and comments relating to 
immunity of the Crown and Crown servants - 
 

(a) in most of the jurisdictions covered in the research, the Crown is not 
bound by a statute unless the statute expressly states that the Crown 
was bound by it or unless the Crown is bound by the statute by 
necessary implication.  In some jurisdictions (e.g. British Columbia 
and South Australia), the common law presumption has been reversed 
such that a statute is binding on the Crown unless it provides 
otherwise; 

 
(b) even if a statute expressly or by necessary implication binds the 

Crown, the Crown will not be criminally liable unless there is clear 
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indication that the legislature intended to create an offence of which 
the Crown could be guilty.  The fact that the common law 
presumption has been reversed in some jurisdictions does not seem to 
have changed this position.  In South Australia and Australian 
Capital Territory (where the common law presumption has been 
reversed), the relevant statutory provision which reverses the common 
law presumption expressly provides that criminal liability is not 
imposed on the Crown by reason only of such a reversal; 

 
(c) none of the sampled statutory provisions enacted in various 

jurisdictions imposes criminal liability on the Crown itself although a 
small number of them are related to the issue of the criminal liability 
of the Crown and among such provisions, those which appear to 
impose criminal liability on persons acting on behalf of the Crown 
amount to a very small percentage of the total number of provisions 
reviewed; and 

 
(d) in relation to an officer of the Crown, the mere fact that the officer is 

acting in the course of employment would not entitle the officer to 
Crown immunity.  He will be entitled to immunity only if it could 
also be established that compliance with the statute would prejudice 
the Crown. 

 
Non-common law jurisdictions 
 
3. At the request of the Working Group, DoJ has also obtained information 
from some non common law jurisdictions on their position. 
 
Germany 
 
4. The Germany's Department of Justice has provided the following 
information - 
 

(a) legislation is binding on the government and public officers as the 
duty of abiding by law and justice is expressly stated in the 
Constitution; 

 
(b) the German Criminal Law makes no provisions for the legal liability 

of bodies corporate, companies, associations, etc., i.e. only a natural 
person can commit a criminal offence.  The German Government, 
like any commercial establishment, cannot incur criminal liability.  It 
follows that law enforcement agencies themselves cannot be held 
responsible and that only their members and staff can be held 
responsible.  Individual members of the parliament, civil servants 
and other members of the executive power, however, are invariably 
liable under the Basic Law and can commit a criminal offence; and 



-   3   - 
 
 

(c) criminal acts by civil servants can bring about disciplinary actions. 
What penalty will be handed down depends on the severity of the 
offence concerned and such penalty ranges from reprimands, 
abatement of salary to removal from the public service.  Disciplinary 
actions will be taken in addition to any criminal prosecutions that may 
be brought. 

 
Japan 
 
5. The Japan's Ministry of Justice has provided the following information - 
 

(a) legislation is in general binding on the Government and public 
officers; 

 
(b) under no circumstances will the State be criminally liable for 

contravening a statutory provision (which is binding on the State); 
 
(c) Japanese legislation has some offences in which specified illegal 

conducts of a public officer are criminalized.  In other words, these 
offences can be committed only by public officers.  If a public 
officer commits such an offence in the course of carrying out his 
official duties, he may be prosecuted in his personal or individual 
capacity, regardless of whether any disciplinary action will be or has 
been taken against him; and 

 
(d) when a public officer carries out an illegal act, he may be subject to 

disciplinary proceedings regardless of his criminal liability.  The 
State Redress Law provides that if a public officer intentionally or by 
negligence causes damage to another in carrying out his/her duties, 
the person who has suffered damage may claim compensation from 
the Government for such damage. 

 
France 
 
6. The information provided by DoJ in respect of the position on France is as 
follows - 
 

(a) the President of the Republic shall not be held accountable for actions 
performed in the exercise of his office except in the case of high 
treason.  He may be indicted only by the two assemblies ruling by an 
identical vote in open balloting and by an absolute majority of the 
members of the said assemblies. He shall be tried by the High Court 
of Justice; 

 
(b) members of the Government shall be criminally liable for actions 

performed in the exercise of their office and deemed to be crimes or 
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misdemeanours at the time they were committed.  They shall be tried 
by the Court of Justice of the Republic; and 

 
(c) as a rule, civil servants are criminally liable for penal offences they 

commit.  On top of that, there are some offences specific to civil 
servants, such as bribery, misappropriation of public funds, false entry, 
favouritism.  In parallel, disciplinary sanctions can be imposed on 
public officials by their superiors.  It can coincide with criminal 
sanctions, but its nature is different, as it is not considered to be a 
jurisdictional act. 



































Appendix VIII 
 

Person who may make an application to the court for a declaration 
declaring unlawful any act or omission of the Crown  

which constitutes a contravention of the relevant statutory provision  
 
 

 UK Statutory Provisions Who may make an application 

1. Countryside and Rights of Way Act 2000 – 
section 43 

not specified 

2. Transport Act 2000 – section 106 a person appearing to the Court to 
have an interest 

3. Transport Act 2000 – section 196 a charging authority 

4. Greater London Authority Act 1999 – 
paragraph 36 of Schedule 23 

a charging authority 

5. Greater London Authority Act 1999 – 
paragraph 37 of Schedule 24 

a licensing authority 

6. Nuclear Explosions (Prohibition and 
Inspections) Act 1998 – section 14 

a person appearing to the Court to 
have an interest 

7. Landmines Act 1998 – section 28 a person appearing to the Court to 
have an interest 

8. Chemical Weapons Act 1996 – section 37 a person appearing to the Court to 
have an interest 

9. Environment Act 1995 – section 115 the Environment Agency  

10. Radioactive Substances Act 1993 – section 42 any authority charged with enforcing 
the provision 

11. Food Safety Act 1990 – section 54 an enforcement authority 

12. Environmental Protection Act 1990 – section 
159 

any public or local authority charged 
with enforcing the provision 

13. Pollution Prevention and Control (England and 
Wales) Regulations 2000 – section 5 

a regulator 

14. Transfrontier Shipment of Radioactive Waste 
Regulations 1993 – section 4 

the chief inspector 
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Appendix IX 
  
(a) The Administration’s position on the issue of the imposition of criminal 

liability on the Government and public officers is set out in paragraph 
12(a) of the Report.  In addition, as mentioned in paragraph 13 of the 
Report, we are of the view that the existing reporting mechanism has 
been working satisfactorily so far, i.e., contraventions of statutory 
provisions were discovered and dealt with effectively.  Accordingly, there 
is no need for a radical change to the existing system.   However, we 
would advise the relevant bureau as regards how, if necessary, the 
existing reporting mechanism could further be improved in the light of 
the comment of the AJLS Panel.   

 
(b) We do not believe that this is the time to adopt the UK approach relating 

to the declaration of unlawfulness.  We are not aware of any court case 
which involves such a declaration, i.e., a declaration was made or an 
application for a declaration was made.  We are not convinced that the 
UK statutory regime of declaration of unlawfulness is more effective than 
our reporting mechanism. 
 

(c) We do not agree that this is the time to adopt New Zealand’s more 
restricted approach embodied in the the Crown Organizations (Criminal 
Liability) Act 2002 (“COCLA”).  As pointed out in paragraph 31 of the 
Report, the COCLA was enacted in October 2002 against a special 
background and its application is narrow and restrictive, covering only 
safety-related offences contained in the Building Act 1991 and the Health 
and Safety in Employment Act 1992.  Most common law jurisdictions, 
including the UK, have not adopted such an approach.  As at early June 
2004, only two prosecutions have been brought under the COCLA.  
Accordingly, it does not appear appropriate for Hong Kong to adopt such 
an approach given the limited experience of its operation.   

 
 
 
 
 
[#308036v2] 



Annex C 

 
Extract from minutes of meeting on  

Panel on Administration of Justice and Legal Services on 28 June 2004 
 
 

X    X    X    X    X    X    X    X    X    X 
 
 
IV. Report of Working Group to study issues relating to imposition of 

criminal liability on the Government or public officers 
 (LC Paper No. CB(2)2917/03-04(01)) 
 
34. The Chairman recapitulated that in the last legislative session, the Panel 
had formed a working group to study issues relating to imposition of criminal 
liability on the Government or public officers in the course of discharging public 
duties for contravening any legislative provisions binding on the Government 
(the Working Group).  She said that the Working Group had completed its work 
and prepared a report for the consideration of the Panel (LC Paper No. 
CB(2)2917/03-04(01)). 
 
35. The Chairman briefed members on the report which detailed the 
deliberation of the Working Group, highlighting, in particular - 
 
 (a) the existing reporting mechanism adopted in Hong Kong to deal 

with contraventions committed by Government departments; 
 
 (b) the approach adopted in the United Kingdom (UK), i.e. the court 

might declare unlawful any act or omission of the Crown which 
constituted a contravention; 

 
 (c) the approach adopted in New Zealand (NZ), i.e. enactment of 

legislation which enabled the prosecution of Crown organizations 
(which included a government department) for specified offences; 

 
 (d) the position of the Administration on the issue of criminal liability 

of the Government and public officers; and 
 
 (e) the recommendation of the Working Group. 
 
36. In response to the Chairman, Deputy Solicitor General (DSG) explained 
the position of the Administration as follows - 
 
 (a) there was no precedent in the Hong Kong legislation which clearly 

and unequivocally rendered the Government or government 
departments liable to criminal proceedings.  To enforce statutory 
requirements through the machinery of prosecution would be a 
departure from the usual practice, and would raise complex 
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questions of procedure and efficacy, e.g. the question of whether a 
government department had legal personality.  It also involved the 
legal policy as to whether one government department could 
prosecute another government department; 

 
 (b) immunity of the Crown itself from criminal liability was not 

removed in UK and other common law jurisdictions which the 
Administration had studied.  The immunity was expressly provided 
for in certain statutes; 

 
 (c) the Administration was of the view that the existing reporting 

mechanism in Hong Kong had been working satisfactorily.  Under 
the reporting mechanism, contraventions of statutory provisions by 
Government departments were reported to the Chief Secretary for 
Administration, or the relevant policy secretary, as appropriate, to 
ensure that the breaches were dealt with effectively.  Accordingly, 
there was no need for a radical change to the existing system.  
However, the reporting mechanism would be constantly reviewed 
and improved; and 

 
 (d) the Administration did not believe that this was the time to adopt the 

approach of UK or NZ.  It was not aware of any court case in UK 
which involved an application for a declaration of unlawfulness.  
The NZ approach, on the other hand, was narrow and restrictive, 
covering only safety-related offences.  So far, only two 
prosecutions had been brought under the relevant legislation in NZ. 

 
37. On the situation in UK, DSG informed members that the UK 
Government had established an inter-departmental working group to consider 
the State's immunity from criminal proceedings.  He said that the 
Administration would follow up the matter and inform the Panel of the progress 
in due course. 
 
Issues raised by members 
 
38. Referring to paragraphs 12 and 13 of the Working Group's report, 
Ms Audrey EU said that she disagreed with the Administration's view that it was 
meaningless to impose a fine on the Government as the money to pay for the 
fine would be from the public coffer.  She also doubted that the reporting 
mechanism in Hong Kong was an effective deterrent for public officers against 
violation of the law.  Ms EU considered that the issue should be seen from the 
standpoint of ensuring the maintenance of a high standard of public conduct.  
In her view, if a public officer contravened the provisions of the law and 
committed regulatory offences, the officer might be personally liable for the 
unlawful act, and should face appropriate punishment and disciplinary actions, 
which might include payment of a fine or a pay reduction. 
 



-   3   - 
Action 
 

39. Mr Albert HO shared the views of Ms Audrey EU.  He said that he was 
in support of the approach adopted in NZ. 
 
40. The Chairman pointed out that according to the Administration, a total of 
156 cases of contravention of environmental legislation were reported to the 
Chief Secretary for Administration under the existing reporting mechanism.  
However, no disciplinary actions had been taken against the public officers 
concerned. 
 
41. In response to Mr Albert HO, Senior Assistant Solicitor General said that 
whether a certain statutory body was an agent of the Government depended on 
the terms of the relevant provisions of the legislation; and that if such a statutory 
body was performing the function of an agent of the Government under the 
relevant legislation, then it would have the same immunity against criminal 
liability as that enjoyed by the Government. 
 
42. The Chairman said that the Working Group was of the view that in the 
context of Hong Kong, imposition of criminal liability on the Government or 
public officers should be a matter of policy in individual cases, instead of a 
constitutional issue.  She pointed out that the official position in UK was that 
Crown immunity was being removed as legislative opportunities arose.  As far 
as regulatory offences were concerned, whether Crown immunity should be 
removed was essentially a matter of policy and not a matter of fundamental 
constitutional principle.  In NZ, specific legislation was enacted to enable 
prosecution of Crown organizations for contravention of statutory provisions 
relating to health and safety matters.  She said that the Working Group agreed 
that the latest developments in UK and NZ deserved further study in the future. 
  
43. In response to the Chairman, Mr Philip DYKES said that he shared the 
view of the Working Group that the issue of Crown immunity should be 
reviewed in the context of legal policy.  He said that Crown immunity was not 
entrenched constitutionally, either in UK or in the Basic Law of the Hong Kong 
Special Administrative Region.  In UK, the immunity had been eroded over the 
years by legislation and by decisions of the courts.  He further pointed out that 
many regulatory functions undertaken by Government departments in Hong 
Kong were undertaken by local authorities in UK, to which no immunity against 
liability attached.  In his view, imposing criminal liability on the authorities 
concerned would enhance the confidence of the public and users of the services 
provided by the authorities.  He supported that the Administration should take a 
policy view on the matter, and decide whether exemptions from liability were 
justified on a case by case basis. 
 
44. Mr DYKES further said that the Bar Association would be prepared to 
make more detailed submissions on the subject matter when the Panel followed 
up the relevant issues in future. 
 
45. Mr Duncan FUNG opined that a clearly stated policy regarding the issue 
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of criminal liability of the Government was desirable and would serve as useful 
guidance for the executive departments and public officers in discharging their 
public duties. 
 
46. The Panel endorsed the recommendation of the Working Group set out in 
paragraph 35 of its report, namely, that the Administration should consider - 
 
 (a) in respect of regulatory offences, that Crown immunity should be 

removed as a matter of policy on a case-by-case basis and when 
legislative opportunities arose; and 

 
 (b) the development of alternative approaches taken in UK and NZ in 

removing Crown immunity. 
 
 
Way forward 
 

Panel 47. The Panel agreed that the issue should be followed up with the 
Administration in the new legislative session. 
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III. Work plan of the Panel 
 
(a) Outstanding items for discussion 

(LC Paper No. CB(2)165/04-05(01) – List of outstanding items for discussion 
 
LC Paper No. CB(2)165/04-05(02) – Tentative schedule setting out the items 
to be discussed at the Panel meetings in the 2004-05 session) 

 
Issues relating to the imposition of criminal liability on the Government 
(Item 9 on the outstanding list) 
 
7. The Chairman informed members that at the meeting with the Administration 
on 3 November 2004, the Solicitor General had expressed the view that the item 
involved general Government policy issues which were not for the Department of 
Justice alone to decide.  The Solicitor General had suggested that there should be a 
broader representation of the Administration to deal with the Working Group’s 
recommendation. 
 
8. On discussing the way forward, members agreed that the matter should be 
referred to the Chief Secretary for Administration’s Office for follow-up.  Members 
also agreed to request the Director of Administration to advise the Panel of the 
position of the Administration on the recommendation of the Working Group after 
consideration of the relevant issues, and propose a timing for the Administration and 
the Panel to discuss the matter. 
 
 (Post-meeting note : The Clerk had followed up the matter by writing to the 

Director of Administration on 12 November 2004.) 
 

Clerk 9. Ms Emily LAU said that the report of the Working Group should be 
re-circulated to members when the timing for discussion was fixed. 
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