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PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR
DISCRIMINATION ACT 2000

Preamble. - The consolidation of democracy in our country requires the eradication of
social and economic inequalities, especially those that are systemic in nature, which
were generated in our history by colonialism, apartheid and patriarchy, and which
brought pain and suffering to the great majority of our people;

Although significant progress has been made in restructuring and transforming our
society and its institutions, systemic inequalities and unfair discrimination remain
deeply embedded in social structures, practices and attitudes, undermining the
aspirations of our constitutional democracy;

The basis for progressively redressing these conditions lies in the Constitution which,
amongst others, upholds the values of human dignity, equality, freedom and social
justice in a united, non - racial and non - sexist society where all may flourish;

South Africa also has international obligations under binding treaties and customary
international law in the field of human rights which promote equality and prohibit
unfair discrimination. Among these obligations are those specified in the Convention
on the Elimination of All Forms of Discrimination Against Women and the
Convention on the Elimination of All Forms of Racial Discrimination;

Section 9 of the Constitution provides for the enactment of national legidlation to
prevent or prohibit unfair discrimination and to promote the achievement of equality;

This implies the advancement, by special legal and other measures, of historically
disadvantaged individuals, communities and social groups who were dispossessed of
their land and resources, deprived of their human dignity and who continue to endure
the consequences;



This Act endeavours to facilitate the transition to a democratic society, united in its
diversity, marked by human relations that are caring and compassionate, and guided
by the principles of equality, fairness, equity, social progress, justice, human dignity
and freedom.

BE IT ENACTED by the Parliament of the Republic of South Africa, asfollows: -
TABLE OF CONTENTS

CHAPTER 1

DEFINITIONS, OBJECTS, INTERPRETATION, GUIDING PRINCIPLES AND
APPLICATION OF ACT

1. Definitions

2. Objects of Act

3. Interpretation of Act
4, Guiding principles
5. Application of Act
CHAPTER 2

PREVENTION, PROHIBITION AND ELIMINATION OF UNFAIR
DISCRIMINATION, HATE SPEECH AND HARASSMENT

6 Prevention and general prohibition of unfair discrimination

7 Prohibition of unfair discrimination on ground of race

8. Prohibition of unfair discrimination on ground of gender

0. Prohibition of unfair discrimination on ground of disability

10. Prohibition of hate speech

11. Prohibition of harassment

12. Prohibition of dissemination and publication of unfair discriminatory

information that unfairly discriminates



CHAPTER 3

BURDEN OF PROOF AND DETERMINATION OF FAIRNESS OR
UNFAIRNESS

13. Burden of proof

14. Determination of fairness or unfairness

15. Hate speech and harassment not subject to determination of fairness
CHAPTER 4

EQUALITY COURTS

16. Equality courts and presiding officers

17. Clerks of equality courts

18. Witnesses

19. Rules and court proceedings

20. Institution of proceedings in terms of or under Act
21. Powers and functions of equality court

22. Assessors

23. Appeals and reviews

CHAPTER 5

PROMOTION OF EQUALITY

24. General responsibility to promote equality

25. Duty of State to promote equality

26. Responsibility of persons operating in public domain to promote
equality

27. Social commitment by all persons to promote equality

28. Special measures to promote equality with regard to race, gender and
disability

29. Illustrative list of unfair practicesin certain sectors



CHAPTER 6

GENERAL PROVISIONS AND IMPLEMENTATION OF ACT

30. Regulations
3L Implementation of Act
CHAPTER 7

REVIEW OF ACT, SHORT TITLE AND COMMENCEMENT

32. Establishment of Equality Review Committee

33. Powers, functions and term of office of Equality Review Committee

34. Directive principle on HIV/AIDS, nationality, socio - economic status
and family responsibility and status

35. Short title and commencement Schedule Illustrative list of unfair

practices in certain sectors



CHAPTER 2

PREVENTION, PROHIBITION AND ELIMINATION OF UNFAIR
DISCRIMINATION, HATE SPEECH AND HARASSMENT

[*6] 6. Prevention and general prohibition of unfair discrimination. - Neither the State
nor any person may unfairly discriminate against any person.

(Date of commencement of s. 6: 1 September, 2000.)

[*7] 7. Prohibition of unfair discrimination on ground of race. - Subject to section 6,
no person may unfairly discriminate against any person on the ground of race,
including —

(@) the dissemination of any propaganda or idea, which propounds the racial
superiority or inferiority of any person, including incitement to, or participation in,
any form of racial violence;

(b) the engagement in any activity which is intended to promote, or has the effect of
promoting, exclusivity, based on race;

(c) the exclusion of persons of a particular race group under any rule or practice that
appears to be legitimate but which is actually aimed at maintaining exclusive control
by a particular race group;

(d) the provision or continued provision of inferior services to any racial group,
compared to those of another racial group;

(e) the denia of access to opportunities, including access to services or contractual
opportunities for rendering services for consideration, or failing to take steps to
reasonably accommodate the needs of such persons.

[*8] 8. Prohibition of unfair discrimination on ground of gender. - Subject to section 6,
no person may unfairly discriminate against any person on the ground of gender,

including —

(a) gender - based violence;



(b) female genital mutilation;

(c) the system of preventing women from inheriting family property;

(d) any practice, including traditional, customary or religious practice, which impairs
the dignity of women and undermines equality between women and men, including
the undermining of the dignity and well - being of the girl child;

(e) any policy or conduct that unfairly limits access of women to land rights, finance,
and other resources;

(f) discrimination on the ground of pregnancy;

(g) limiting women's access to social services or benefits, such as health, education
and social security;

(h) the denial of access to opportunities, including access to services or contractual
opportunities for rendering services for consideration, or failing to take steps to
reasonably accommodate the needs of such persons;

(i) systemic inequality of access to opportunities by women as a result of the sexual
division of labour.

[*9] 9. Prohibition of unfair discrimination on ground of disability. - Subject to
section 6 no person may unfairly discriminate against any person on the ground of
disability, including —

(a) denying or removing from any person who has a disability, any supporting or
enabling facility necessary for their functioning in society;

(b) contravening the code of practice or regulations of the South African Bureau of
Stand - ards that govern environmental accessibility;

(c) failing to eliminate obstacles that unfairly limit or restrict persons with disabilities
from enjoying equal opportunities or failing to take steps to reasonably accommodate
the needs of such persons.



[*10] 10. Prohibition of hate speech. - (1) Subject to the proviso in section 12, no
person may publish, propagate, advocate or communicate words based on one or more
of the prohibited grounds, against any person, that could reasonably be construed to
demonstrate a clear intention to —

(@) be hurtful;

(b) be harmful or to incite harm;

(c) promote or propagate hatred.

(2) Without prejudice to any remedies of a civil nature under this Act, the court may,
in accordance with section 21(2)(n) and where appropriate, refer any case dealing
with the publication, advocacy, propagation or communication of hate speech as
contemplated in subsection (1), to the Director of Public Prosecutions having
jurisdiction for the institution of criminal proceedings in terms of the common law or
relevant legislation.

[*11] 11. Prohibition of harassment. - No person may subject any person to
harassment.

[*12] 12. Prohibition of dissemination and publication of information that unfairly
discriminates. - No person may —

() disseminate or broadcast any information;

(b) publish or display any advertisement or notice,

that could reasonably be construed or reasonably be understood to demonstrate a clear
intention to unfairly discriminate against any person: Provided that bona fide
engagement in artistic creativity, academic and scientific inquiry, fair and accurate
reporting in the public interest or publication of any information, advertisement or
notice in accordance with section 16 of the Constitution, is not precluded by this
section.



CHAPTER 3

BURDEN OF PROOF AND DETERMINATION OF FAIRNESS OR
UNFAIRNESS

[*13] 13. Burden of proof. - (1) If the complainant makes out a prima facie case of
discrimination —

(a) the respondent must prove, on the facts before the court, that the discrimination
did not take place as alleged; or

(b) the respondent must prove that the conduct is not based on one or more of the
prohibited grounds.

(2) If the discrimination did take place —

(a) on a ground in paragraph (a) of the definition of "prohibited grounds’, then it is
unfair, unless the respondent proves that the discrimination isfair;

(b) on a ground in paragraph (b) of the definition of "prohibited grounds”, then it is
unfair —

(i) if one or more of the conditions set out in paragraph (b) of the definition of
"prohibited grounds’ is established; and

(i) unless the respondent proves that the discrimination isfair.

[*14] 14. Determination of fairness or unfairness. - (1) It is not unfair discrimination
to take measures designed to protect or advance persons or categories of persons
disadvantaged by unfair discrimination or the members of such groups or categories

of persons.

(2) In determining whether the respondent has proved that the discrimination is fair,
the following must be taken into account:

(a) The context;



10

(b) the factors referred to in subsection (3);

(c) whether the discrimination reasonably and justifiably differentiates between
persons according to objectively determinable criteria, intrinsic to the activity
concerned.

(3) The factors referred to in subsection (2) (b) include the following:

(a) Whether the discrimination impairs or islikely to impair human dignity;

(b) the impact or likely impact of the discrimination on the complainant;

(c) the position of the complainant in society and whether he or she suffers from
patterns of disadvantage or belongs to a group that suffers from such patterns of
disadvantage;

(d) the nature and extent of the discrimination;

(e) whether the discrimination is systemic in nature;

(f) whether the discrimination has alegitimate purpose;

(g) whether and to what extent the discrimination achieves its purpose;

(h) whether there are less restrictive and less disadvantageous means to achieve the
purpose;

(i) whether and to what extent the respondent has taken such steps as being reasonable
in the circumstances to —

(i) address the disadvantage which arises from or is related to one or more of the
prohibited grounds; or
(if) accommodate diversity.

[*15] 15. Hate speech and harassment not subject to determination of fairness. - In
cases of hate speech and harassment section 14 does not apply.



