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HEZER -
MEMBERS PRESENT:

THEuRER#E - GBS, J.P.
THE PRESIDENT
THE HONOURABLE MRS RITA FAN HSU LAI-TAI, G.B.S., J.P.

Hit#i#% & - G.B.S., J.P.
THE HONOURABLE JAMES TIEN PEI-CHUN, G.B.S., J.P.

(GRS

THE HONOURABLE ALBERT HO CHUN-YAN

feEHRZEE - S.B.S., S.B.ST.J., J.P.
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SECRETARY FOR SECURITY
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MRS JUSTINA LAM CHENG BO-LING, ASSISTANT SECRETARY
GENERAL
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TABLING OF PAPERS

NSRRI (BN ) 28 21 (2) FRATKUE 2 2 ¢

The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

bt 88 i Bl SCE 2L g 7

(2007 & 2 R A e T R (R i 075 988 A 28 9l 48 55 it

FAER ) 2 ) o 57/2007
(2007 oM A LB (BRIR4) <) ... 58/2007

(EY b (e HENER ) (HERMAE 128 58 )

N ) 59/2007
Subsidiary Legislation/Instruments L.N. No.
Public Health and Municipal Services (Setting Aside Places
for Use as Public Pleasure Grounds) Order 2007 .... 57/2007
Public Health and Municipal Services Ordinance
(Amendment of Fourth Schedule) Order 2007 .... 58/2007

Antiquities and Monuments (Declaration of Proposed Monument)
(No.128 Pok Fu Lam Road) Notice................. 59/2007
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2005-2006 4 I & %
B89 — NEHEEAFE

CEERFEER

(EYIBOEE S ORBRIER ) 56 %S

(2005 FEEEYEM (BT ) &

Other Papers
No. 8 — Hong Kong Tourism Board
2005-2006 Annual Report
No. 89 — Kowloon-Canton Railway Corporation

Annual Report 2006

Report of the Bills Committee on Shenzhen Bay Port Hong Kong Port

Area Bill

Report of the Bills Committee on Building Management (Amendment)

Bill 2005

mEEMAOBER
ORAL ANSWERS TO QUESTIONS
R HEH - B—HES -

NRBEITEED
Public Processions
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Inspection of Candidates' Returns by Public
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Building Height Restrictions and Plot Ratio Reduction

3. MR ABRAHAM SHEK: Madam President, it has been learnt that from
time to time since 2005, various forms of building height restrictions and plot
ratio reduction have been introduced to approved Outline Zoning Plans. In this
connection, will the Government inform this Council of:

(a) the policy objective of introducing the above building height
restrictions and plot ratio reduction; and

(b) the districts and private sites to which such restrictions and
reduction have been introduced since 2005, as well as the estimated
loss of revenue and of the value of land because of such restrictions
and reduction?
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Second Reading of Bills

R ExE ZHE-

(2007 FREFAZEFE (HIEZET ) EHEE)
CIVIL JUSTICE (MISCELLANEOUS AMENDMENTS) BILL 2007

CHIEF SECRETARY FOR ADMINISTRATION: I move that the Civil
Justice (Miscellaneous Amendments) Bill 2007 (the Bill) be read the Second
time.

The Bill seeks to improve the civil procedures in the High Court, District
Court and Lands Tribunal. The main objectives are to streamline and improve
civil procedures, encourage and facilitate settlement, and enable judicial
resources to be better distributed and utilized.

As in many common law jurisdictions, our present civil justice system has
to keep abreast with the needs and developments of modern times. With Hong
Kong's economic development and social and technological advances, there has
been over the years a sharp increase in the number and complexity of
transactions, in particular commercial ones. The increase in the scope and
complexity of legislation reflects this. All this has put pressure on our civil
justice system, generating large numbers of disputes and consequent civil
proceedings. Our civil justice system, largely unchanged for several decades,
has been criticized for not having kept up with the times.

In February 2000, the Chief Justice appointed the Working Party on Civil
Justice Reform (the Working Party) to review the rules and procedure of the
High Court in civil proceedings and to recommend changes thereto, with a view
to ensuring and improving access to justice at reasonable cost and speed. The
Working Party completed the review and published its Final Report in March
2004. The Chief Justice subsequently decided that the proposed changes should
be implemented not just in the High Court, but also in the District Court and the
Lands Tribunal, where such changes are appropriate.
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The Judiciary has consulted stakeholders, including the legal profession, at
various stages. These include a seven-month consultation starting from
November 2001 on the Civil Justice Reform Interim Report and Consultative
Paper, and a three-month consultation starting from April 2006 on the
Consultation Paper on Proposed Legislative Amendments for the Implementation
of the Civil Justice Reform. The package of proposals in the Bill is the result of
these extensive consultations. I would like to highlight the major proposals.

The Bill introduces a number of amendments to facilitate settlement.
Specifically, a new cause of action called "costs-only proceedings" is proposed to
enable parties who have reached settlement on a substantive dispute and have
agreed who should pay the costs, but cannot agree on the amount, to apply for
the costs to be taxed by the Court of First Instance or the District Court. At
present, where parties cannot agree on the amount of costs even though the
substantive dispute has been resolved, it is necessary to litigate the whole
dispute, consuming even more time and costs.

Amendments are also proposed to facilitate settlement by extending the
common law defence of "tender before action". Currently, such defence only
applies to liquidated claims, that is, those in the nature of a debt. It would be
extended to claims for unliquidated damages, such as claims for damages.

To promote greater transparency between the parties at an earlier stage so
as to facilitate settlement, the Bill proposes amendments to extend the Court's
existing power to order pre-action discovery against potential parties and
post-commencement discovery against non-parties. These powers are currently
restricted to personal injuries and death claims only, and are proposed to be
extended to all types of civil claims.

Another main objective of the Bill is to enable better distribution and
utilization of the Court's resources. To this end, the Bill introduces a number
of amendments to screen out unmeritorious and vexatious applications,
streamline procedures, and penalize undue delays.

Specifically, amendments are proposed to introduce a leave requirement
for interlocutory appeals from the Court of First Instance to the Court of Appeal.
Leave should only be granted where there is a real prospect of success or some
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other compelling reason exists for an appeal. This would help screen out
unmeritorious appeals on interlocutory matters which do not determine
substantive rights.

To streamline existing procedures, amendments are proposed to empower
the Court of Appeal to deal with leave and interlocutory applications on paper
without a hearing.

Moreover, the Bill introduces amendments to screen out vexatious
applications by allowing persons other than the Secretary for Justice to apply to
the Court for a vexatious litigant order. Such order restricts a vexatious litigant
from issuing fresh proceedings except with the leave of the Court. To penalize
undue delays and misconduct, amendments are proposed to extend the Court's
existing jurisdiction on wasted costs, which applies to solicitors only, to cover
barristers as well. A clause is also proposed to be added to require the Court to
take into account the interest that there be "fearless advocacy" when determining
whether or not wasted costs orders should be made. This would be in line with
the proposed amendments for criminal cases under the Criminal Procedure
Ordinance in the Statute Law (Miscellaneous Provisions) Bill.

In addition, the Bill introduces a number of amendments to improve the
existing civil procedures, so that the Court is empowered to grant interim relief
in aid of proceedings outside Hong Kong which would improve our regime and
increase Hong Kong's competitiveness, to order costs against a non-party if it is
in the interests of justice to do so, and to nominate a person to execute certain
instruments if the person originally ordered to execute them fails to do so or
cannot be found. Moreover, amendments are proposed to provide greater
flexibility for the Lands Tribunal to adopt the practice and procedures of the
Court of First Instance and to streamline the processing of claims in the Tribunal.

Madam President, the package of proposals in the Bill will improve our
civil justice system by facilitating settlement, streamlining procedures and
enabling better utilization and distribution of the Court's resources. 1 hope
Members will support these proposals and pass the Bill as soon as possible.

Thank you.
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Resumption of Second Reading Debate on Bills
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MS MARGARET NG: To facilitate the flow of people and goods between the
HKSAR and the Mainland, the Government has put forward a "co-location"



TLEE — 2007 F 48 25H
82 LEGISLATIVE COUNCIL — 25 April 2007

policy, whereby Hong Kong and Shenzhen officials will operate at the same
location to deal with customs and immigration formalities. While the policy has
the support of the community, the means the HKSAR Government has chosen to
achieve this is highly elaborate, and without precedent anywhere in the world.

The Shenzhen Bay Port is located in Shenzhen. The Hong Kong Port
Area is within it. The Bill puts forward for this Council's consideration is to
apply the laws of Hong Kong to that area, and to treat this area to all intents and
purposes as if it is within the territory of the HKSAR. In so doing, the Bill
raises a host of legal and constitutional questions which require careful
consideration.

The first question concerns the legislative competence of this Council.
The Legislative Council of the HKSAR is not a supreme legislature. It enjoys
only those powers delegated to it by the Basic Law. Under the Basic Law, this
Council has power to make laws for Hong Kong. It is not competent to make
laws for any other part of China unless by an appropriate act of the National
People's Congress (NPC) it is authorized to do so. Otherwise, the enactment
will not only be a nullity, meaningless and without effect, but constitutionally
improper as a usurpation of the powers properly pertaining to the Central
Government.

The extent of this Council's legislative competence must be understood as
distinct from the exercise of extra-territorial jurisdiction through the laws it has
properly enacted for Hong Kong. For example, a law prohibiting unauthorized
off-shore gambling may be applicable to a participant operating outside Hong
Kong as well as to a participant operating in Hong Kong. The well-established
legal principle is that the extra-territorial effect of an ordinance is valid if it has a
substantial relationship with the governance of the territory of Hong Kong.

In the present instance, we are not talking about making a law which has
part of its effects outside the territory. The entire legislation is intended for a
place outside Hong Kong.

The more fundamental issue is this. The system in which the legislature
of the HKSAR makes laws according to the common law system previously
prevailing in Hong Kong and not according to the socialist legal system is made
possible only by the promulgation of the Basic Law which suspends the
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implementation of the socialist system prevailing in the rest of China. The
suspension is confined in terms of geographical location, that is, within the
boundary of the HKSAR, and in terms of time — for 50 years. How then can
this Council make laws for any other part of China where the socialist system has
not been suspended?

The third question concerns the vital matter of land. Clauses 5 and 6 of
the Bill provide that Hong Kong law applies to land in the Hong Kong Port Area
as if it is land within the Hong Kong territory. This is contrary to the
fundamental principle in the law of conflict that on the subject matter of land, the
applicable law is the law of the territory where the land is situated — in the
present case, as the Hong Kong Port Area is in Shenzhen, it is Chinese law
which applies. Even if Hong Kong Courts have jurisdiction to hear matters
concerning land in the Area, the applicable law will still be Chinese law and not
Hong Kong law.

Furthermore, interests and estates in land can be disposed of and acquired
under Hong Kong law in the SAR because the socialist system of China is
suspended by virtue of the Basic Law. The Hong Kong Port Area is outside the
HKSAR and is in Shenzhen where the socialist system prevails. This state of
affairs and the legal consequence that flows from it cannot be altered by an
enactment of the subordinate Hong Kong legislature. It is difficult to see how
enacting a "legal fiction" to "regard" the Area as within HKSAR territory can
work.

The Government relies on an authorization of the Central Authorities as
the basis for the legality and propriety of the present Bill. As recited in the
Preamble of the Bill, the authorization comprises the decision of the National
People's Congress Standing Committee (NPCSC) on 31 October 2006 and the
Official Reply of the State Council on 27 October 2006 on the matter. It is
crucial to study these documents to determine precisely what they have
authorized.

The first thing to note is that the Decision of the NPCSC does not confer a
blanket power upon the HKSAR to enlarge the extent of its law-making power to
the Hong Kong Port Area in Shenzhen, or to treat the Area as if it is within the
HKSAR. What it does authorize the HKSAR to do is to exercise jurisdiction
over the Hong Kong Port Area at the Shenzhen Bay Port according to the laws of
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HKSAR and "to administer the Hong Kong Port Area as a closed area". The
intent of the Decision is clear: It is to apply to this area such Hong Kong laws as
necessary to operate the Hong Kong Port Area as a closed area under Hong Kong
laws. The power the SAR Government intends to appropriate unto itself is far
too wide under this Bill.

Even if it is not practicably possible to foresee precisely what parts of the
laws of Hong Kong might be necessary, there is no discernible justification for
applying Hong Kong laws pertaining to land to the Hong Kong Port Area,
merely because the Area is to be administered as a closed area for customs,
immigration and other official operations. There is no justification particularly
for provisions such as those of clause 5(4) and (5), and in particular, clause 6:

"(1) Land within the Hong Kong Port Area is regarded, for the purpose
of applying the laws of Hong Kong in the Hong Kong Port Area, as
part and parcel of the Government land lying within Hong Kong.

(2) Any right or interest in any such land disposed of by virtue of a
dealing on or subsequent to the Relevant Date is regarded as a right
or interest derived directly or indirectly (as the case may be) from
the Government."

Reading together with this clause, clause 7, which extends the jurisdiction
of the Hong Kong Courts to the Hong Kong Port Area, will suggest that the
applicable law on disputes about land in this Area in Shenzhen is Hong Kong law.
I will say more about clause 6 at a later stage. The point which is being made
here is that there is no authorization for clause 6.

As recited in the Preamble, the HKSAR acquires the land use of the Hong
Kong Port Area by a lease contract signed with the People's Government of the
Shenzhen Municipality of Guangdong Province, and the land use right is subject
to Chinese law. It does not authorize the SAR Government to dispose of the
land, for example, by granting leases to organizations or individuals as if this
were land within Hong Kong, to which Article 7 of the Basic Law applies.

To use the language of Hong Kong law, the HKSAR has acquired no
interest or estate in the land, and can pass on none to anyone. The situation is
utterly different from the lease of the New Territories, signed between China and
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Britain, which came with the right to make laws for it and the right to grant
sub-leases under it within the period of the leasehold.

To say the least, clause 6 must be amended so as to limit the Government's
power to deal with the land in the Hong Kong Port Area to what is permitted
under the acquired land use right according to Chinese law. The amendment
which the Government proposes to move at the Committee stage goes in the
opposite direction by excluding the effect of this limitation from the clause.
This astonishing defiance of the Central Authorities and legal principles is
inexplicable.

Secondary questions have arisen in the course of the Government's attempt
to answer the primary questions discussed above which are equally fundamental.
The Government was unable to provide convincing explanations and relied
heavily on the Bar's submissions where they support the Government's position.
Yet, the Bar's views are diametrically opposite to the views presented by the
Government on key issues. The result is greater confusion and uncertainty
which have remained unresolved. These concern Articles 7, 18 and 20 of the
Basic Law.

The Government advised that the Decision of the NPCSC is a national law
and effectively grants additional powers to the HKSAR which, under Article 20,
the HKSAR is capable of exercising. However, this national law does not have
to comply with the procedure of being incorporated into Annex III under Article
18 before it takes effect in Hong Kong. The Government said that this is
because it involves an additional power granted by the NPCSC which the
HKSAR is allowed to enjoy under Article 20, and Article 20 does not impose any
particular procedure to be adopted.

The Bar's view is the opposite: The NPCSC Decision is not a national law
because it is not of a normative nature. Article 18 permits no exception: No
national law shall be applied in the HKSAR except those listed in Annex III.
Article 20 in no way qualifies Article 18.

The safeguard of Article 18 is of crucial importance to the confidence of
Hong Kong residents. If a national law can be clothed as a grant of "other
powers" under Article 20 and in that way bypass Article 18, then the safeguard
will be meaningless and confidence will be threatened.
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The NPCSC Decision is the first occasion when Article 20 is evoked.
But its scope, application and intent have not been discussed or explained at all.
For example, whether it is broad enough to enlarge the extent of the competence
of the Legislative Council; whether to achieve this requires an amendment of the
Basic Law under Article 159 or a national law to be promulgated and added to
Annex III. These are matters which the public should have been given full
opportunity to discuss but have not.

The Government's understanding of its powers and functions under Article
7 is the opposite of the Bar's understanding. In the further Submission
specifically on the proposed CSA on clause 6 which the Bar provided at my
request through the Bills Committee, the Bar noted that the Government
considered Article 7 applies to the Hong Kong Port Area — even though it is
land outside the HKSAR — by the enactment of clause 5 of the Bill because it
provides the legal fiction that "the Hong Kong Port Area is regarded as an area
lying within Hong Kong". And so, by Article 7, the SAR Government can,
among other things, be responsible for the "lease or grant of the land to
individuals, legal persons or organizations for use or development". This is
very disturbing indeed. In the Bar's view, and I fully agree, Article 7 has no
application to the Area, and "An Ordinance cannot possibly have the effect of
applying the constitutional instrument that provides for the legislative power to
make the Ordinance to a place outside the administrative limits of the territory
stipulated in the constitutional instrument”. If the Government can be so wrong
on so fundamental an issue in so comprehensive a bill as this, members have
every reason to be extremely wary in sanctioning the scheme of the Government.

The Bill was rushed through the Bills Committee in spite of the unclear
and unsatisfactory state of its legal and constitutional basis. This is deeply to be
regretted. The subject matter of the Hong Kong Port Area is not politically
controversial. This would have been a good opportunity to discuss and develop
the constitutional and legal interface between the SAR and the Central
Authorities. Instead, because of the way in which the Government has chosen
to handle this matter or because of inattention, the opportunity was largely lost.
I note that the Secretary for Justice is not even present at this debate. The Civic
Party will abstain from voting for the Second Reading of the Bill and oppose
clause 6. Thank you.
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MR BERNARD CHAN: Deputy President, I appreciate the concern the
Honourable James TO and others are showing over insurance coverage in the
Shenzhen Bay Hong Kong Port Area (HKPA). But I can assure everyone that
there is no problem here. The insurance industry has solved much, much
bigger problems in the past. And we have a simple and easy solution for this.

Technically, vehicle third party and employee compensation coverage will
not extend to the new area under existing insurance policies. Policies will be
amended when they are renewed after the area opens on 1 July. So, for a
period of up to 12 months, the wording of some people's policies will not include
the HKPA.

The Hong Kong Federation of Insurers has worked very promptly to
address this. They have visited the Port Area itself, and they have consulted
fully with the Government. As a result, I am pleased to say that the industry is
perfectly happy to include the area under all existing policies.

The HKPA is a very small place compared with the whole of Hong Kong.
So it represents a very small risk compared with all the risks the insurers
currently cover.

We could physically amend every individual policy, but frankly it would
be a considerable administrative job for insurers and the Government. There
would be costs that would be passed on to other customers or the taxpayers.



TLEE — 2007F 48 25H
LEGISLATIVE COUNCIL — 25 April 2007 89

Instead, all the insurance companies have agreed in principle to sign up to
a market agreement with the Insurance Authority. And that agreement will
effectively say that we will all consider the HKPA to be part of Hong Kong for
all existing policies.

We want to — and we will — be good corporate citizens here. This way,
it is easy. It is cost-effective. It is quick. And it will work.

The fact that the agreement does not have legal force is basically irrelevant.
No insurance company would have an interest in breaking the agreement by
refusing to pay out on a claim. They would get such bad publicity — especially
from some of my Legislative Council colleagues here today — that it would
cause them to lose future business. They would also betray a commitment made
to the Government. And they would make the rest of the industry look very bad
as well.

The public can have confidence in this solution, because we already use
market agreements like this to provide coverage in far more complex and
open-ended situations.

The Motor Insurance Bureau was set up under a market agreement around
20 years ago to provide coverage in case of hit-and-run accidents and other
situations. It has accumulated a fund of $2.2 billion. It works very well.
More recently, the industry has used a market agreement to set up, in practice,
an insurer of last resort for employers who cannot get employee compensation
coverage elsewhere.

If we can find ways of covering hit-and-run victims and high-risk
employees on an open-ended basis, I can assure you that we can cover vehicles
and workers at the HKPA for the duration of their current policies.

In short, Deputy President, there is no problem.
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BIEMeR B TE R AR -
Ms Emily LAU rose to claim a division.
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THWEMAE 42 NHFE - 29 A& 2 ARHE > 10 AE#E  HREEESE
BB HER  MREEMREESER -
THE PRESIDENT announced that there were 42 Members present, 29 were in
favour of the motion, two against it and 10 abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Council went into Committee.
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lease contract for State-owned land in respect of the Hong Kong Port Area
makes provision for the granting of land use right in respect of Hong Kong Port
Area, a piece of land within Mainland China to the HKSAR Government. The
Hong Kong Port Area remains state property, a species of public property
under Mainland law. In so far as the HKSAR Government disposes part of the
Hong Kong Port Area, it is exercising the land use right granted to it under
Mainland laws and regulations, subject to the terms and conditions under the
lease contract for State-owned land.” SEthEt &% > AWHEME T —EEFEEHEMHE
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in the CSA is drafted for a legitimate legal policy purpose.” 5| 5g &
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Basic Law of the HKSAR would apply to the Hong Kong Port Area by virtue of
clause 5 of the Bill, the Hong Kong Bar Association does not share that view.
An Ordinance cannot possibly have the effect of applying the constitutional
instrument that provides for the legislative power to make the Ordinance to a
place outside the administrative limits of the territory stipulated in the
constitutional instrument. If Article 7 of the Basic Law were to apply to the
Hong Kong Port Area, that would have to be by reason of the NPCSC Decision
of 31 October 2006.”
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Mr James TO rose to claim a division.
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EZELTHEEME 43 AHE - 33 AEHK - 9 NEME  -HRBEERSER S
BLLEFEHERNR MR EEMEEXESESE -

THE CHAIRMAN announced that there were 43 Members present, 33 were in
favour of the amendments and nine abstained. Since the question was agreed
by a majority of the Members present, she therefore declared that the
amendments were carried.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 42 Members present, 26 were in
favour of the amendment, nine against it and six abstained. Since the question
was agreed by a majority of the Members present, she therefore declared that the
amendment was carried.
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Council then resumed.
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Council went into Committee.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, four were in favour of the amendment, 15
against it and three abstained; while among the Members returned by
geographical constituencies through direct elections, 19 were present, four were
in favour of the amendment, eight against it and six abstained. Since the
question was not agreed by a majority of each of the two groups of Members
present, she therefore declared that the amendment was negatived.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, three were in favour of the motion, 15 against it
and four abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, four were in favour of
the motion, eight against it and six abstained. Since the question was not agreed
by a majority of each of the two groups of Members present, she therefore
declared that the motion was negatived.
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Meeting suspended.
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Committee then resumed.
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Council then resumed.
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Resumption of debate on Second Reading which was moved on 27 April 2005
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Meeting suspended.
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Council then resumed.
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TR BRI ERGEL BRI -
Mr WONG Kwok-hing rose to claim a division.
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THE CHAIRMAN announced that there were 37 Members present, 32 were in
favour of the amendment, three against it and one abstained. Since the question
was agreed by a majority of the Members present, she therefore declared that the
amendment was carried.
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Council then resumed.



TLEE — 2007 F 48 25H
216 LEGISLATIVE COUNCIL — 25 April 2007

HEE=E
Third Reading of Bills
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TREH
NEXT MEETING

FE:ABRB LWL BHRMAESE - RAEEFRRE - KAFE 2007
FESHoOHEW=FF 11 KBEY -

UEEFRER 12FZFE 4170k -
Adjourned accordingly at four minutes past Twelve o'clock in the Morning.
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Annex I
SHENZHEN BAY PORT HONG KONG PORT
AREA BILL
COMMITTEE STAGE
Amendments to be moved by the Secretary for Security
Clause Amendment Proposed
2(1) (a) By deleting the definition of "Particularized
Description”.
{b) In the definition of "public officer" -
{i) in paragraph (a), by deleting "and";
{ii) by deleting paragraph (b).
(c) In the definition of "Relevant Date", by deleting
everything after "means the" and substituting
"day appointed under section 1(2) for the coming
into operation of sections 3 and 5, being the day
on which the Shenzhen Bay Port referred to in
paragraph (2) {a) of the preamble commences
operation;".
(d}y In the Chinese text, in the definition of "J&E",
by deleting " - BEBEIFHPNEE" and substituting
"R -
3 By deleting the clause and substituting -

"3. Declaration of Hong Kong Port Area
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(1) he area delineated by the
description set out in Schedule 1
{("Particularized Description”) is declared as the
Shenzhen Bay Port Hong Kong Port Area.

(2) The Particularized Description
comprises -

(a) the description of the area of
the Clearance Area set out in
Part 1 of Schedule 1;

(b} the description of the area of
the Shenzhen section of the
Shenzhen Bay Bridge set out in
Part 2 of that Schedule; and

(c) the maps in Part 3 of that

Schedule.".

By deleting subclauses (2), (3) and (6).

By deleting "Land" and substituting "Notwithstanding
that the land use right of the Hong Kong Port Area is
acquired by way of a lease as mentioned in paragraph

(3) (b) of the preamble, land".

By adding "the territorial limit of a particular pre-
existing right or obligation is extended to include

the Hong Kong Port Area if the sole ground for such
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contention is that™ before "section 5(4)".

9 By deleting subclauses (3) and (4).

10 By deleting subclause (3).

14 By deleting the clause and substituting -

"1l4. Expiry of this Ordinance

{1) This Qrdinance shall expire at midnight
on 30 June 2047, which is the day on which the
land use period of the land use right of the Hong
Kong Port Area acguired by way of the lease
mentioned in paragraph (3) (b) of the preamble is
to expire.

{2) If the land use right is terminated
earlier or the lease is renewed after its
expiry -

{a) the Secretary for Security shall
by notice in the Gazette
publicize the date on which the
land use right or the lease (as
50 terminated earlier or renewed)
is to expire ("the published
date™); and

{b) this Ordinance shall expire at

midnight on the published date.".
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Schedule 1 Within the square brackets, by deleting "2" and

substituting "3".

Schedule 1, In the Notes, by adding -

Part 1,

Section I "3. The setting out coordinates of the Clearance
Area are shown in the map titled "Setting

out Coordinates of Clearance Area" (Map No.

2) in Part 3.".

Schedule 1, 1In the Notes, by adding -

Part 2,

Section I "4, The setting out coordinates of ramps A~E and
the bridge are shown in the map titled
"Setting out Coordinates of Bridge Surface

of Shenzhen Section of Shenzhen Bay Bridge"

(Map Nos. 3 and 4) in Part 3.".

Schedule 1 By adding -
"PART 3

MAPS
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Schedule 2 Within the sguare brackets, by deleting "ss. 9 & 14"

and substituting "s. 9 & Sch. 3".

Schedule 3 Within the square brackets, by deleting "s. 9 &".

Schedule 3 In the heading, by deleting "FOR PURPOSES OF SECTION 9
OF THIS ORDINANCE" and substituting "DESCRIBED FOR

PURPOSES OF SECTION 1l(d) OF SCHEDULE 2".

Schedule 3, By adding "the Chief Executive (including the Chief
section

1l(a) and Executive in Council),"” before "a public officer,".
(b)

Schedule 4 Within the square brackets, by deleting ", 10 & 14"

and substituting "& 10".
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SHENZHEN BAY PORT HONG KONG PORT AREA BILL

COMMITTEE STAGE

Amendments to be moved by the Honourable James TO Kun-sun

Clause Amendment Proposed
Schedute 2, By adding —

.section | “(e) a policy of insurance required by —
| NEGATIVED |

(1) section 4 of the Motor Vehicles Insurance (Third
Party Risks) Ordinance (Cap. 272); or

(i) section 40 of the Employees' Compensation
Ordinance (Cap. 282).”.
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SHENZHEN BAY PORT HONG KONG PORT AREA BILL

COMMITTEE STAGE

Amendments to be moved by the Honourable James TO Kun-sun

Clause Amendment Proposed
2(1) By adding —
{NOT PROCEBEDED WITH, ““Insurance Authority” (£ f& 2 B B ) means the

Insurance Authority appointed under section 4 of

the Insurance Companies Ordinance (Cap. 41);”.

I_\I_e_\zv ______ By adding in Part 5 —

---------- “15A. Agreement to be enforced by

Insurance Authority

The Insurance Authority shall enforce any
agreement made between him and any insurer within the

meaning of -

(a) section 2 of the Motor Vehicles Insurance
(Third Party Risks) Ordinance (Cap.
272); or

(b) section 3 of the Employees'
Compensation Ordinance (Cap. 282},

for the purposes of extending the territorial limit of a
pre-existing right or obligation to include the Hong
Kong Port Area.”.
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Annex I1

BUILDING MANAGEMENT (AMENDMENT) BITI, 2005

COMMITTEE STAGE

Amendments to be moved by the Secretary for Home Affairs

Clause Amendment Proposed
2 By deleting the clause and substituting -
"2. Commencement

This Ordinance shall come into operation on a day
to be appointed by the Secretary for Home Affairs by

notice published in the Gazette.".

3{c) In the proposed definition of "member", by deleting
"paragraph 2(1)(a)} or 5(2)ta) of Schedule 2" and substituting
"section 14(2) or paragraph 2(1) (b}, 5(2)(a}, 6 or 6A of

Schedule 2".

New By adding -
"3A. Section added
The following is added in Part I -

"2B. References to majority
of votes
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For the avoidance of doubt, in determining
whether a resolution is passed by a majority of the
votes of owners, or members of a management
committee, at a meeting convened under this
Crdinance, the following shall be disregarded -

{a) owners or members, as the case may
be, who are not present at the
meeting;

(b) owners or members, as the case may
be, who are present at the meeting
but do not vote:;

{c) blank or invalid votes;

(d) abstentions.™.™.

4{a} In the proposed sectiocn 3(1) (¢}, by deleting "an owner" and

substituting "one owner".

4 (b) In the proposed section 3(2)(a), in the Chinese text, by

deleting "HET" and substituting "iBpEgEE..

4{c) (a) In the proposed section 3(3) (a), by deleting "any person
referred to in subsection (1) (b)" and substituting "the

person referred to in subsection (1) (b) (if any)".



WEE® — 20078 4H 258
LEGISLATIVE COUNCIL — 25 April 2007 355

(b} In the proposed section 3(3)(b), by deleting "any person
referred to in subsection (1) {(a)" and substituting "the
person referred to in subsection (1) (a) (if any)".

{(¢) In the proposed section 3(3)(c), by deleting "any person
referred to in subsection (1} (a) or (b)" and
substituting "the person referred to in subsection
(1} (a) or (b) (if any)".

(d) By deleting the proposed section 3(4) (b) and
substituting -

" (b} the resolutions that are to be proposed at the
meeting and are related only to the appointment of
a management committee and the incorporation of the
owners.".

(e} In the proposed section 3(6), by deleting everything
after "building" and substituting a full stop.

(f) In the proposed section 3(10) (a) (ii), by deleting
"sealed or stamped with the seal or stamp" and
substituting "impressed with the seal or chop".

(g) By deleting the proposed section 3(10) (b) and (c) and
substituting -

"(h) the instrument appointing a proxy shall be lodged
with the convenor at least 48 hours before the time

for the holding of the meeting;
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(h}

(c) the instrument appointing a proxy is valid only if

it is made and lodged in accordance with paragraphs

(a) and (b):

(d) a proxy appocinted by an owner to attend and vote on

behalf of the owner shall, for the purposes of the

meeting, be treated as being the owner present at

the meeting; and

(e) where an instrument appointing a proxy is lodged

with the convenor, the convenor shall —

(1)

{11}

(iii)

By adding -

acknowledge receipt of the instrument by
leaving a receipt at the flat of the
owner who made the instrument, or
depositing the receipt in the letter box
for that flat, before the time for the
holding of the meeting:;

determine the validity of the instrument
in accordance with paragraph (c): and
display information of the owner's flat
in a prominent place in the place of the
meeting before the time for the holding
of the meeting, and cause the information
to remain so displayed until the

conclusion of the meeting.".
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"{11) Subject to subsection (12), the convenor shall
keep all the instruments for the appointment of proxies
that have been lodged with him for a period of at least
12 months after the conclusion of the meeting.

(12) Where a management committee is appointed at a
meeting ¢f owners convened under this section -

(a) the convenor shall deliver to the
management committee immediately after
the conclusion of the meeting all the
instruments for the appointment of
proxies that have been lodged with him;
and

(b) the management committee shall keep the
instruments for a period of at least 12
months after the conclusion of the
meeting.

{13) Subject to subsection (14), where a meeting of
owners convened under this section is adjourned,
subsections (3), (4), (3), (6), (7), {(8), (9), (10},
(11) and (12) shall apply te the adjourned meeting as

they apply to the original meeting.
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(c)

{14) Where a meeting of owners convened under this
section is adjourred, a valid instrument appointing a
proxy made for the purposes of the original meeting
shall remain valid for the purposes of the adjourned
meeting unless -

{a} contrary intention is shown on the
instrument;

{b) the instrument is revoked; or

(c) the instrument is replaced by a new

instrument appointing a proxy.".

In the proposed section 3A(3A), by deleting "any person
referred to in section 3{(1) (a)} or (b)" and substituting
"the person referred to in section 3(1)(a) or (b) (if
any)".

By deleting the proposed sectiocn 3A(3B) (b) and

substituting -

"({b) the resolutions that are to be proposed at the

meeting and are related only to the appointment of
a management committee and the incorporation of the
owners.".

In the proposed section 3A(3D), by deleting everything

after "building"” and substituting a full stop.
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In the proposed section 3A(3H) (a) (ii), by deleting

"sealed or stamped with the seal or stamp"” and

substituting "impressed with the seal or chop”.

By deleting the proposed section 3A(3H) (b) and {c) and

substituting -

"(b) the instrument appointing a proxy shall be lodged
with the convenor at least 48 hours before the time
for the holding of the meeting;

(c) the instrument appointing a proxy is valid only if
it is made and lodged in accordance with paragraphs
(2) and (b);:

(d} a proxy appointed by an owner to attend and vote on
behalf of the owner shall, for the purposes of the
meeting, be treated as being the owner present at
the meeting; and

{e) where an instrument appointing a proxy is lodged
with the convencr, the convenor shall -

{i) acknowledge receipt of the instrument by
leaving a receipt at the flat of the
owner who made the instrument, or
depositing the receipt in the lelter box
for that flat, before the time for the
heolding of the meeting:;

(1ii) determine the validity of the instrument
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in accordance with paragraph (c¢); and
(1i1) display information of the owner's flat

in a prominent place in the place of the
meeting before the time for the holding
of the meeting, and cause the information
to remain so displayed until the
conclusion of the meeting.".

(f} By adding -

"({3I) Subject to subsection (3J), the convenor shall
keep all the instruments for the appointment of proxies
that have been lodged with him for a period of at least
12 months after the conclusion of the meeting.

{3J) Where a management committee is appointed at a
meeting of owners convened under this section -

{a) the convenor shall deliver to the
management committee immediately after
the conclusion of the meeting all the
instruments for the appointment of
proxies that have been lodged with him;
and

(b} the management committee shall keep the
instruments for a period of at least 12
months after the conclusicn of the

meeting,
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(b)

(3K) Subject to subsection (3L), where a meeting of
owners convened under this section is adjcurned,
subsections (3A4), (3B), (3C), (3D}, (3E), (3F), (3G),
(3H), (3I) and (3J) shall apply to the adjourned meeting
as they apply to the original meeting.

(3L) Where a meeting of owners convened under this
section is adjourned, a wvalid instrument appointing a
proxy made for the purposes of the original meeting
shall remain valid for the purposes of the adjourned
meeting unless -

{a) contrary intention is shown on the
instrument;

(b) the instrument is revoked; or

{c) the instrument is replaced by a new

instrument appointing a proxy.".

In the proposed section 4(5), by deleting "any person
referred to in section 3(1) (a) or (b)" and substituting
"the person referred to in section 3(1) (a) or (b) ({if
any)".

By deleting the proposed section 4(6) (b) and

substituting -
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" (b)

the resclutions that are to be proposed at the
meeting and are related only to the appointment of
a management committee and the incorporation of the

owners.".

(c} In the proposed section 4(8), by deleting everything

after "building” and substituting a full stop.

(d}  In the proposed section 4(12) (a) (ii), by deleting

"sealed or stamped with the seal or stamp" and

substituting "impressed with the seal or chop".

{(e) By deleting the proposed section 4(12) (b} and {c) and

substituting -

" (b)

{(d}

the instrument appointing a proxy shall be lodged
with the convenor at least 48 hours before the time
for the holding of the meeting;

the instrument appointing a proxy is wvalid only if
it is made and lodged in accordance with paragraphs
(a) and (b}

a proxy appointed by an owner to attend and vote on
behalf of the owner shall, for the purposes of the
meeting, be treated as being the owner present at
the meeting; and

where an instrument appointing a proxy is lodged

with the convenor, the convenor shall -
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(£)

(1)

(i1)

{111)

By adding -

acknowledge receipt of the instrument by
leaving a receipt at the flat of the
owner who made the instrument, or
depositing the receipt in the letter box
for that flat, before the time for the
holding of the meeting;

determine the wvalidity of the instrument
in accordance with paragraph (c); and
display information of the owner's flat
in a prominent place in the place of the
meeting before the time for the holding
of the meeting, and cause the information
to remain so displayed until the

conclusion of the meeting.".

"{13) Subject to subsection (14), the convencr shall

keep all the instruments for the appointment of proxies

that have been lodged with him for a period of at least

12 months after the conclusion of the meeting.

(14) Where a management committee is appointed at a

meeting of owners convened under this section -
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(a} the convenor shall deliver to the
management. committee immediately after
the conclusion of the meeting all the
instruments for the appointment of
proxies that have been lodged with him;
and

(b) the management committee shall keep the
instruments for a period of at least 12
months after the conclusion of the
meeting.

(15) Subject to subsection (16), where a meeting of
cwners convened under this section is adjourned,
subsections (5), (&), (7}, (8B), (%), (10), (11}, (12),
{13) and (14) shall apply to the adjourned meeting as
they apply to the original meeting.

(16) Where a meeting of owners convened under this
section is adjourned, a valid instrument appointing a
proxy made for the purposes of the original meeting
shall remain valid for the purposes of the adjourned
meeting unless -

(a) contrary intention is shown on the
instrument;

(b} the instrument is revoked; or
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{c) the instrument is replaced by a new

instrument appointing a proxy.".

9(c) In the proposed section 7(3) (e), by deleting "paragraph

2(1l)(a)" and substituting "paragraph 2(1) {(b)".

New By adding -
"S9A. Incorporation
Section 8 is amended by adding -
"{1lA) The Land Registrar shall nct issue a
certificate of registration to more than one
corporation for a building in respect of which a
deed of mutual covenant is in force.".'.
10 By deleting the clause and substituting -

"10. Land Registrar to maintain register
of corporations

Section 12 is amended -

{a) 1in subsection (1), by adding ", and
permit any person to inspect the register
at any reasonable time to ascertain, in
connection with the management of
buildings, the particulars of a

corporation entered in the register under
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subsection (2)" after "corporations";

{b) in subsection (2) -

(i) by repealing paragraph {d) and

substituting -

"(d) the name and address

(ii)

(iii)

(iv)

the chairman
of the
management
committee;
the vice-
chairman (if
any) of the
management
committee;
the
secretary of
the
management
committee;
the
treasurer of
the

management
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committee;
and

(v any other
person who
is a member
of the
management
committee
but does not
fall within
the
description
of
subparagraph
(1), (ii),
(iii) or
(iv):";

{(1i) by adding -

"{da) the name and address
of the insurance
company with which
the corporation has
effected a policy of

insurance under
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section 28(1) and
the period covered
ky the policy of

insurance;".".

New By adding -

"10A.

Powers of corporation generally
Secticn 14 is amended by adding -

"({4) Paragraph 6 of Schedule 2 shall, with
necessary modifications, apply for the purposes of
appointing an owner to replace a member of the
management committee by the corporation under
subsection (2), as it applies for the purposes of
appointing an owner to fill a vacancy in a

management committee by the corporation.".™.

1l1(a) {a} By deleting subparagraph (ii) and substituting -

rl(ll)

by repealing "secretary, treasurer and other
holders of cffice of the management committee
appointed in accordance with the Second Schedule”
and substituting "secretary and treasurer of the
management committee appointed under section 14(2)

or paragraph 2(1), 5(2), 6 or 6A of Schedule 2";",
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(b} By adding -
"(iii) by adding "in aggregate" before "not

exceeding”;".

13 By deleting the clause and substituting -
"13. Supplies, goods and services
Section Z0A is amended -
{a} 1in subsection (2} -

(i) by repealing "Any" and
substituting "Subject to
subsection (2A), any":;

(ii) in paragraph (a), by repealing
"$100,000" and substituting
"3200,000";

{iii} in paragraph (b), by repealing
"as may be approved by the
corporation by a resolution
passed at a general meeting"
and substituting "as the
Authority may specify by notice
in the Gazette";

(b} by adding -
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"({2A) Subsection (2) deces not
apply to any supplies, goods or
services which but for this
subsection wculd be required to be
procured by a corporation by
invitation to tender (referred to in
this subsection as "relevant
supplies, goods or services") if -

(a) the relevant
supplies, goods or
services are of the
same type as any
supplies, goods or
services which are
for the time being
supplied to the
corporation by a
supplier; and

(b) the corporaticn
decides by a
resolution of the
owners passed at a
general meeting of

the corporation that
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the relevant
supplies, goods or
services shall be
procured from that
supplier on such
terms and conditions
as specified in the
resolution, instead
of by invitation to
tender.

(2B} Where anvy supplies, goods
or services are required under
subsection {2) (b} to be procured by
invitation to tender, whether a
tender submitted for the purpose is
accepted or not shall be decided by
a resolution of the owners passed at
a general meeting of the
corporaticn.™;

(c} by repealing subsection (3}:
(d) by adding -

"{5) A contract for the

procurement of any supplies, goods

or services shall not be wvoid by
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reason only that it does not comply
with subsection (1).

(6) Where any supplies, goods
or services are required under
subsection (2) to be procured by
invitation to tender, a contract for
the procurement of the supplies,
goods or services which does not
comply with subsection (2) or (2B} -

(a) subject to any
resolution passed by
the corporation under
paragraph (b) or any
order made by the
court under
subsection (7), shall
not be void by reason
only that it does not
comply with
subsection {(2) or

(2B} ;
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(b} subject to any order
made by the court
under subsection (7},
may be avoilded by the
corporation by a
resclution of the
owners passed at a
general meeting of
the corporation but
only for the reason
that it does not
comply with
subsection (2) or
{2B) .

{(7) In any legal proceedings in
relation to a contract for the
procurement of any supplies, goods
or services to which subsection (2)
or (ZB) applies, the court may make
such orders (including whether the
contract is wvoid or voidable) and
give such directions in respect of
the rights and obligations of the

contractual parties as the court
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thinks fit having regard to all the
circumstances of the case, including
(but net limited to} the folleowing
factors -

{a} whether the supplies,
goods or services
have been procured by
invitaticon to tender;

{(b) whether a general
meeting of the
corpcration has been
convened to consider
the procurement of
the supplies, goods
or services;

{c) whether the Code of
Practice referred to
in subsection (1) has
been complied with;

{d) whether the contract
has been split, for
the sole purpose of
avoiding the

compliance of the
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(g)

requirements in
subsection (2) or
{(2B), from a
contract which should
have been made for
the procurement cof
supplies, goods or
services of greater
value;

whether the supplies,
goods or services
were urgently
required;

the progress of any
activities or works
in relaticn to the
supplies, goods cor
services;

whether the owners
have benefited from
the contract;
whether the owners
have incurred any

financial loss due to
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the contract and the
extent thereof;

(i) whether the supplier
of the supplies,
goods or services
under the contract
has acted in gocod
faith;

(i) whether the supplier
of the supplies,
gocds or services
under the contract
has benefited from
the contract; and

(k) whether the supplier
of the supplies,
goods or services
under the contract
has incurred any
financial loss due to
the contract and the

extent thereof.
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(8) For the purpcses of
subsection (7), where the court
makes an order that the contract is
voidable at the instance of the
corporation, it shall also make an
order that a general meeting of the
corporation be convened and held in
such manner as the court thinks fit,
50 as to decide whether the contract
is to be avoided.

(9) For the avoidance of doubt,
subject to section 29A, any person
who enters into a contract for the
procurement of any supplies, goods
or services otherwise than in
compliance with subsection (2) or,
if applicable, subsection (2B) may
be personally liable for any claims

arising frem the contract.".™.

New By adding -
"13A, Section added

The following is added -
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"26A. Management committee to display
information about legal
proceedings

A management committee shall notify the owners

of any legal proceedings to which the ccrporation

is a party -

(a)

(b)

in the case of proceedings against
the corporation, by displaying a
notice containing the particulars of
the proceedings in a prominent place
in the building within 7 days of
receiving any court documents
commencing the proceedings, and
causing the notice to remain so
displayed for at least 7 consecutive
days;

in the case of proceedings by the
corporation, by displaying a notice
containing the particulars of the
proceedings in a prominent place in
the building within 7 days of
issuing any court documents
commencing the proceedings, and
causing the notice to remain so

displaved for at least 7 consecutive
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14

days.".".

By deleting paragraph {a) and substituting -
"(a) 1in subsection (1), by repealing everything after
"every 12 months," and substituting -
"financial statements which -
{a) shall be signed by -

(i) the chairman of the
management committee;
and

{(ii) the secretary or the
treasurer of the
management committee;

{(b) if subsection {(1A) is
applicable, shall be audited
under that subsection; and

(c) together with the accountant's
report made under subsection
(1A}, if any, shall be laid
before the corporation at the
annual general meeting of the
corporation convened in
accordance with paragraph 1(1)

of Schedule 3.7;™.
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14 (c) In subparagraph (ii), by deleting the full stop and

substituting a semicoclon.

14 By adding -
"{d) in subsection (4}, by adding "the inspection of any
documents referred to in such accounts and

records," after "records)},".".

15 In the preoposed section 29A(1l), by adding "and in a

reasconable manner" after "in good faith".

16 By deleting the clause and substituting -
"l6. Interpretation
Section 34D is amended -
{a) in subsection (1) -
(i} by repealing the definition of
"manager" and substituting -
""manager™ (M A), in
relation to a
building, means the
DMC manager or any
other person who for

the time being is,
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for the purposes of
the deed of mutual
covenant, managing

the building:";

(ii) by repealing the definition of

"owners'

committee™ and

substituting -

""owners' committee" (¥EFFE

=

BE), in relation to

a building, means the
committee of owners
{howsoever named)
formed under or in
accordance with the
deed cf mutual
covenant in respect

of the building.";

(iii) by adding -

" DMC

manager" (ZAEIEHHA),
in relation to a
building, means the
person who 1is
specified in the deed

of mutual covenant to
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382
manage the
building;";
{b) in subsection {3}, by adding "and
Schedule 7" after "this Part";
(c) by repealing subsection (4}.".
17 By deleting the clause and substituting -
"1l7. Right to establish corporation and
conduct business
Section 34J(4) (a) is amended by repealing "Part II"
and substituting "section 3, 3A, 4 or 40C".".

19{a) In the proposed section 40C(3), in the Chinese text, by
deleting "ZEZE" and substituting "ifERgiE".

19(c) In the proposed section 40C{4), by deleting "any person
referred to in section 3(1) (a) or (b)" and substituting "the
person referred to in section 3(1) (a) or (b) {if any)".

19(d) (a) By deleting the proposed section 40C(5) (b) and

substituting -

" (b)

the resolutions that are to be proposed at the
meeting and are related only to the appointment of
a management committee, the incorporation of the

owners and the appointment of a building management
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{d)

agent.".

In the proposed section 40C(7), by deleting everything

after "building"” and substituting a full stop.

In the proposed section 40C(11) {(a) (ii), by deleting

"sealed or stamped with the seal or stamp” and

substituting "impressed with the seal or chop”.

By deleting the proposed section 40C{11) (b) and (c) and

substituting -

"(b) the instrument appointing a proxy shall be lodged
with the convenor at least 48 hours before the time
for the heolding of the meeting;

{c) the instrument appointing a proxy is valid only if
it is made and lodged in accordance with paragraphs
(a) and (b):

{(d) a proxy appeointed by an owner to attend and vote on
behalf of the owner shall, for the purposes of the
meeting, be treated as being the owner present at
the meeting; and

(e} where an instrument appointing a proxy is lodged
with the convenor, the convenor shall -

(i) acknowledge receipt of the instrument by
leaving a receipt at the flat of the
owner who made the instrument, or

depositing the receipt in the letter box
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for that flat, before the time for the
holding of the meeting:
(ii) determine the validity of the instrument

in accordance with paragraph (c¢); and

(iii) display information of the owner's flat
in a prominent place in the place of the
meeting before the time for the holding
of the meeting, and cause the informatien
to remain so displayed until the
conclusion of the meeting.".

(e) By adding -

"(12) Subject to subsection (13), the convenor shall
keep all the instruments for the appointment of proxies
that have been lodged with him for a pericd of at least
12 months after the conclusion of the meeting.

(13) Where a management committee or building
management agent is appointed at a meeting of owners
convened under this section -

(a) the convenor shall deliver to the
management committee or building
management agent, as the case may be,
immediately after the conclusion of the
meeting all the instruments for the

appointment of proxies that have been
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lodged with him; and

(b) the management committee or bhuilding
management agent, as the case may be,
shall keep the instruments for a period
of at least 12 months after the
conclusion of the meeting.

(14) Subject to subsection (15), where a meeting of
owners convened under this section is adjourned,
subsections (4), ({(5), (&), (7), (8), (%), (10), (ll),
(12) and (13) shall apply to the adjcurned meeting as
they apply to the original meeting.

(15) Where a meeting of owners convened under this
section is adjourned, a valid instrument appointing a
proxy made for the purposes of the original meeting
shall remain valid for the purposes of the adjourned
meeting unless -

{a) contrary intention is shown on the
instrument;

(b} the instrument is revoked; or

(c}) the instrument is replaced by a new

instrument appointing a proxy.".

20 By adding before paragraph (a} -

"(aa) in subparagraph (i), by repealing "and the
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occupiers and owners of a building";
(ab) in subparagraph (iv), by repealing "and the

occuplers and owners of a building";

{ac) by repealing subparagraph {v);".
20 (a) By adding "insolvency or" before "winding up”.
20 By deleting paragraph (b} and substituting -
"(b) by adding -

"(x1) the avoidance of any arrangements,
agreements or understandings, or parts
thereof, made or reached in respect of
the liability of corporations towards

third parties;".".

22 In the proposed Schedule 1A, by deleting Forms 1 and 2 and

substituting -
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"FORM 1

INSTRUMENT OF PROXY FOR MEETINGS OF OWNERS

Meeting of the owners 0f ..o

(description of building)

L/WE, s resnene st renensrssememeen e | 1EME (8) 0f owner (s} ),
being The OWNEI (S) OF et sraeceseeeee e e e st et s e rsa s
(unit and address of building),

hereby appoint ... S e ..{name of proxy)

*[or £ailing BIM et it seenseeaees (name of
alternative proxy)], as my/our proxy to attend and vote on
my/our behalf at the meeting of the owners of the building
described above, to be held on the .ceceewe AAY OF icinsinns

...... *[and at any adijournment thereof].

Dated this day of

(Signature of owner(s))

*Delete where inapplicable.
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FORM 2

INSTRUMENT OF PROXY FOR MEETINGS OF CORPORATICHN

The Incorporated Owners of

{description of building)

I/We, .. ceere «. (name (s) of owner(s)),

being the owner{s) of

(unit and address of building),

hereby appoint e — — {name of proxy)

*lor failing him .. wetra vt e sranaares {name of

alternative proxy)l, as my/our proxy to attend and vote on

my/our behalf at the [*general meeting/annual general meeting]

of The Inccrporated Owners of ..

{(description of building}), to be held on the .. day
OF i ¥ [ANd at any adjournment thereof].
Dated this day of -

(Signature of owner({s))

*Delete where inapplicable."”.
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23 (b)

23

By adding "18," after "14,".

By deleting paragraph (c} and substituting -
"{c) by repealing paragraph 1 and substituting -
"l. (1) The number of members of a management
committee shall be as follows -

(a) where the building contains not
more than 50 flats, the number
of members shall be not less
than 3;

(b} where the building contains
more than 50 flats but not more
than 100 flats, the number of
members shall be not less than
1;

(c} where the building contains
more than 100 flats, the number
of members shall be not less
than 9.

(2) Subject to subparagraph (1), the
number of members of a management committee
shall be decided by a resolution of the

owners under paragraph 2(1) (a).
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23(d)

{3} Subject to subparagraph {1}, the
number of members of a management committee
as decided under paragraph 2(1} {a) may be
changed from time to time by a resolution of
the owners passed at a general meeting of the
corporation {except a general meeting of the
corporation convened under paragraph 6A(1)).

{4} A management committee shall include
the tenants' representative {if any)

appointed under secticn 15(1).";".

In subparagraph (i)}, by deleting the propcsed paragraph
2(1) and substituting -

"(l1) At a meeting of owners convened under section
3, 3A, 4 or 40C, after a management committee is
appointed -

(a) the owners shall, by a rescolution passed
by a majority of the votes of the owners,
decide the number of members of the
management committee;

{b) subject to subparagraph {2), the owners
shall, by resolution, appoint, from
amongst the owners, the members of the

management committee;
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{c} the owners shall, by resclutien -

(1) appoint a person, from amongst
the members of the management
committee, as the chairman of
the management committee;

{ii) appoint a person, whether or
not he is a member of the
management committee, as the
secretary ¢f the management
cemmittee; and

(iii) appoint a person, whether or
not he is a member of the
management committee, as the
treasurer of the management
committee; and

(d) the owners may, by resoclution, appeint a
person, from amongst the members of the
management committee, as the vice-
chairman of the management committee.".
{(b) In subparagraph (ii} -
(i} by adding -
"{2A) For the purposes of appcinting the
members of a management committee under

subparagraph (1) {b) -



392

UE®E — 2001 4H 25H
LEGISLATIVE COUNCIL — 25 April 2007

(a)

where the number of candidates
is not more than the number of
members of the management
committee to be appointed, the
candidates shall be deemed to
be appointed as members cof the
management committee, and a
resolution to that effect
shall be deemed to be passed
under subparagraph {1} (b)
accordingly;
where there are more
candidates than the number of
members of the management
committee to be appointed -
(1) the votes shall be
given and counted in
accordance with the
simple or relative
majority system of
voting (otherwise
known as the "first
past the post" system

of voting), under
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which -

(R)

an owner may
vote for not
more than the
numper of
members of the
management
committee to be
appointed; and
the candidates
to be appointed
as menmbers of
the management
committee are
those who obtain
the greatest
number cf votes
and then the
next greatest
and so on until
the required
number of
members of the

management:
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committee is
appointed;
(ii) if, after the
counting is finished,
a member of the
management committee
is still to be
appointed and the
most successful
candidates remaining
have an equal number
of votes, the person
who presides at the
meeting shall
determine the result
by drawing lots, and
the candidate on whom
the lot falls is to
be appointed as a
member of the
management committee.
(2B) For the purposes of appointing the
chairman, vice-chairman {(if applicable),

secretary and treasurer of a management
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committee under subparagraph (1) (¢} and (d) -

(a)

(b}

where there is only one
candidate for the office of the
chairman, vice-chairman,
secretary or treasurer of the
management committee, the
candidate shall be deemed to be
appointed as the chairman,
vice-chalirman, secretary or
treasurer, as the case may be,
of the management committee,
and a resolution to that effect
shall be deemed to be passed
under subparagraph (1) (¢) or
(d}, as the case may be,
accordingly;
where there is more than one
candidate for the office of the
chairman, vice-chairman,
secretary or treasurer of the
management committee -

(1) the votes shall be

given and counted in

accordance with the
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simple or relative
majority system of
voting {(otherwise
known as the "first
past the post" system
of voting), under
which the candidate
to be appointed as
the chairman, vice-
chalrman, secretary
or treasurer, as the
case may be, of the
management committee
is the candidate who
obtains the greatest
number cof votes;

(ii) if, after the
counting is finished,
the most successful
candidates for the
office of the
chairman, vice-
chairman, secretary

or treasurer of the
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management committee
have an equal number
of votes, the person
who presides at the
meeting shall
determine the result
by drawing lots, and
the candidate on whom
the leot falls is to
be appointed as the
chairman, vice-
chairman, secretary
or treasurer, as the
case may be, of the
management
committee.";
(ii) 1in the proposed paragraph 2{(3) -
{A) by deleting "subparagraph (1) (a)" and
substituting "subparagraph (1) (b)";
(B) by deleting "subparagraph (1)} {c) or (d)"
and substituting "subparagraph

(1) () (ii) or (iii)™;
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23 (e)

(iii)

{iv)

(v)

(vi)

(vii)

in the proposed paragraph 2(4}), by deleting
"subparagraph (1)" and substituting
"subparagraph (1) (b), (c) and (d)";

in the proposed paragraph 2 (4} (a), by
deleting "section 3(8), {(9) and (10)" and
substituting "section 3(7), (8), (9}, (10},
{11), (12), (13} and (14)";

in the proposed paragraph 2(4) (b}, by
deleting "section 3A(3r), (3G) and (3H)" and
substituting "section 3A(3E), (3F), {(3G),
(3H), (3I), (3J), (3K) and (3L)";

in the proposed paragraph 2{4){c), by
deleting "section 4(10), (11) and (12)" and
substituting "section 4(9), (10), (11}, (12},
{(13), (14), (15) and (le)";

in the proposed paragraph 2(4} (d), by
deleting "section 40C(9), {(10) and (11}"™ and
substituting "section 40C{8), (9), (10},

(11), (12), {(13), (14) and {(15)".

By deleting "paragraph 2(1) (a}" and substituting "paragraph

2(1) (b)y".
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23(f) (a) In subparagraph (i) -

(1) in the propocsed paragraph 4(1), by deleting
"paragraphs 2{1){a) and 5(2) {(a)™ and
substituting "section 14(2) and paragraphs
2(1) (b), 5(2}(a), 6 and 6A";

(iiy in the proposed paragraph 4(1) (a}) -
(A) by deleting "proposed";
{B} in the English text, by deleting "the
person’'s creditors” and substituting
"his creditors”;

(iid) in the proposed paragraph 4{1) (b), by adding
"in Hong Kong ¢or any other place” after "an
cffence™.

(b} By deleting subparagraph (ii) and substituting -
"(ii) in subparagraph (2) -

(A) 1in sub-subparagraph (d), by adding "or (if
he is the secretary or the office of the
secretary is vacant) the chairman of the
management committee"™ after "committee";

(B) in sub-subparagraph (e}, by repealing ", or
ceases to be qualified to be a member
according to the deed of mutual covenant ({(if

any), as the case may be";".
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{c)

In subparagraph {iii) -

(1)

(ii)

{iii)

{iv)

in the propeosed paragraph 4(3) -

(A) by deleting "paragraph 5(2) (a}" and
substituting "section 14(2) or paragraph
2{1y(b), 5{2)¢a), 6 or 6A";

(B) by deleting "14 days"™ and substituting
"21 days™;

by adding -

"{3A) A member of the management
committee who fails to comply with
subparagraph (3) shall cease to be such
member.";
in the proposed paragraph 4 (4} -

(A) by deleting "section 7(3) (e) or";

(B) by deleting "14 days" and substituting
"21 days";

by deleting the proposed paragraph 4(5) and
substituting -

"(5) The secretary of the management
committee shall -

(a) after receiving a declaraticn
by virtue of subparagraph (3)
from a member of the management

committee appointed under
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23(g)

paragraph 2 (1} (b), cause the
declaration to be lodged with
the Land Registrar within the
period of 28 days referred to
in section 7(1);

{(b) within 28 days after receiving
a declaration by virtue of
subparagraph (3) from a member
of the management committee
appointed under section 14(2)
or paragraph 5(2) (a), 6 or 6A,
or by virtue of subparagraph
{4}, lodge with the Land

Registrar the declaration.",

In subparagraph (ii), by deleting the proposed paragraph
5(2) and substituting -

"{2) At an annual general meeting of a corporation
at which the members of the management committee retire
under subparagraph (1) -

{a) subject Lo subparagraph {(2A), the
corporation shall, by a resolution passed
at the general meeting, appoint, from

amcngst the owners, the members of a new
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(b)

management committee;

the corporation shall, by a resolution

passed at the general meeting -

(1)

(i1)

(1ii)

appolnt a person, from amongst
the members of the new
management committee, as the
chairman of the new management
committee;

appoint a person, whether or
not he 1s a member of the new
management committee, as the
secretary of the new management
committee; and

appoint a person, whether or
not he is a member of the new
management committee, as the
treasurer of the new management

committee; and

the corporation may, by a resolution

passed at the general meeting, appoint a

persocn,

from amongst the members of the

new management committee, as the vice-

chairman of the new management

committee. ™.
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In subparagraph (iii), by deleting the proposed
paragraph 5(ZA) and substituting -

"(2h) The tenants' representative appointed under
section 15(1) shzll be deemed to be appointed by the
corporation as a member of the new management committee,

(2B} For the purposes of appointing the members of
the new management committee under subparagraph (2) (a) -

{a) where the number of candidates is not
more than the number of members of the
new management committee to be appointed,
the candidates shall be deemed to be
appointed as members of the new
management committee, and a resolution to
that effect shall be deemed to be passed
under subparagraph (2} (a) accerdingly;

(b} where there are more candidates than the
number of members of the new management
committee to be appointed -

(i) the votes shall be given and
counted in accordance with the
simple or relative majority
system of veoting (otherwise
known as the "first past the

post" system of voting), under
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which -

(A} an owner may vote for not
more than the number of
members of the new
management committee to be
appointed; and

{B) the candidates to be
appointed as members of
the new management
committee are those who
obtain the greatest number
of votes and then the next
greatest and so on until
the required number of
members of the new
management committee is
appointed;

(i1) if, after the counting is
finished, a member of the new
management committee is still
to be appointed and the most
successful candidates remaining
have an equal number of votes,

the person who presides at the
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{2C)

meeting shall determine the
result by drawing lots, and the
candidate on whom the lot falls
is to be appointed as a member
of the new management

committee.

For the purposes of appocinting the chairman,

vice-chairman

(1f applicable), secretary and treasurer

of the new management committee under subparagraph

(2) (b)

and

(c)

(a)

(b)

where there is only one candidate for the
office of the chairman, vice-chairman,
secretary or treasurer of the new
management committee, the candidate shall
be deemed to be appointed as the
chairman, vice-chairman, secretary or
treasurer, as the case may be, of the new
management committee, and a resclution to
that effect shall be deemed to be passed
under subparagraph (2) (b} or (c¢), as the
case may be, accordingly:

where there is more than cne candidate
for the office of the chairman, vice-

chairman, secretary or treasurer of the
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new management committee -

(1}

{i1)

the votes shall be given and
counted in accordance with the
simple or relative majority
system of voting (otherwise
known as the "first past the
post"” system of voting), under
which the candidate to ke
appointed as the chairman,
vice-chairman, secretary or
treasurer, as the case may be,
of the new management committee
is the candidate who obtains
the greatest number of votes:
if, after the counting is
finished, the most successful
candidates for the office of
the chairman, vice-chairman,
secretary or treasurer of the
new management committee have
an equal number of votes, the
person who presides at the
meeting shall determine the

result by drawing lots, and the
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candidate on whom the lot falls
is tc be appointed as the
chairman, vice-chairman,
secretary or treasurer, as the
case may be, of the new
management committee.™.

(c} In subparagraph {(iv), in the proposed paragraph 5{(4), by

deleting "subparagraph (2) (¢) or (d)" and substituting

"subparagraph {2) (b) {(ii) or {iii)™.

23 By adding -
"{ga) in paragraph LA -
(1) by adding "or (3A)" after "paragraph 4(2)";
{ii) by repealing "if the secretary is not readily
available, any other member" and substituting
"if the office of the secretary is vacant, the
chairman";
(gb) in paragraph 6 -
(i) by repealing subparagraph (1) and
substituting -
"{1) DNotwithstanding paragraph 1,
subject to subparagraph (1A) and
paragraph 6A, a vacancy in a management

committee which occurs other than by
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reason of the expiration of the term of
cffice may be filled by the corporation
or the management committee under
subparagraph (3), (4} or (5), as the case
requires.";
{ii) by repealing subparagraph (1A} and
substituting -

"(lA) If the vacancy is caused by the
tenants' representative ceasing to be a
member of the management committee for
whatever reason, the vacancy may be
filled by the approved association
(within the meaning of section 15(2))
appointing a new tenants' representative
under section 15(1).";

(1ii) by repealing subparagraphs (1B} and {2);
{iv) by adding -

"(3} If the wvacancy occurs in the
office of a member of z management
committee (ether than a vacancy caused by
the tenants' representative ceasing to be

a member of the management committee) -
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(a)

the corporation may, by a
resolution passed at a
general meeting of the
corporation, appoint an
owner to fill the wvacancy
till the next annual
general meeting of the
corporation at which the
members of the management
committee retire under
paragraph 5{(1); or

if no general meeting of
the corporation has been
50 convened or no
appointment is made to
fill the vacancy at a
general meeting so
convened, the management
committee may appoint an
owner to fill the wvacancy
till the next general
meeting of the

corporation.
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(4) If the wvacancy occurs in the

office of the chairman or vice-chairman

of a management committee -

{a)

(b)

the corporation may, by a
resclution passed at a
general meeting of the
corporation, appoint a
person, from amongst the
members of the management
committee, to fill the
vacancy till the next
annual general meeting of
the corporation at which
the members of the
management committee
retire under paragraph
5(1); or

if no general meeting of
the corporation has been
so convened or no
appointment is made to
fill the vacancy at a
general meeting s0

convened, the members of
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the management committee
may appolint a person, from
amcngst themselves, to
fill the vacancy till the

next general meeting of

the corporation.

{5) If the wacancy occurs in the

cffice of the secretary or treasurer of a

management committee -

(a)

the corporation may, by a
resolution passed at a
general meeting of the
corporation, appoint a
person, whether or not he
is a member of the
management committee, to
fill the wvacancy till the
next annual general
meeting of the corporation
at which the members of
the management committee

retire under paragraph

5{1); or
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(b) 1f no general meeting of
the corporation has been
so convened or no
appeintment is made to
fill the vacancy at a
general meeting so
convened, the management
cormmittee may appoint a
person, whether or not he
is a member of the
management committee, to
fill the wvacancy till the
next general meeting of
the corporation.

(6) A person who is not a member of
a management committee does not by virtue
of his appointment as the secretary or
treasurer of the management committes
under subparagraph (5){a) or (b), as the
case may be, become a member of the
management committee.

(7) For the purposes of filling the
vacancy occurring in the office of a

member of a management committee under
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subparagraph {3) (a) -

{a)

(b)

where the number of
candidates is not more
than the number of members
of the management
committee to be appointed,
the candidates shall ke
deemed to be appointed as
members of the management
committee, and a
resolution to that effect
shall be deemed to be
passed under subparagraph
{3) (a) accordingly;

where there are more
candidates than the number
of members of the
management committee to be
appointed -

(i) the votes shall
be given and
counted in
accordance with

the simple or
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relative

majority system

cf voting

(ctherwise known

as the "first

past the post”
system of
voting), under
which -

(A} an owner
may vote
for not
more than
the number
of members
of the
management
committee
to be
appointed;
and

{B) the
candidates

to be
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appointed
as members
of the
management
committee
are those
who obtain
the
greatest
number of
votes and
then the
next
greatest
and so on
until the
required
number of
members of
the
management
committee
is

appointed;
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(ii} if, after the
counting is
finished, a
member of the
management
committee is
still to be
appointed and
the most
successful
candidates
remaining have
an eqgqual number
of wvotes, the
person who
presides at the
meeting shall
determine the
result by
drawing lots,
and the
candidate on
whom the lot

falls is to be
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appointed as a
memtzer of the
management

committee.

(8) For the purposes of filling the

vacancy occurring in the office of the

chairman or vice-chairman of a management

committee under subparagraph

(4) (a), or

the office of the secretary or treasurer

of a management committee under

subparagraph

{a)

(3) (a} -

where there is only one
candidate for the office
of the chairman, vice-
chairman, secretary or
treasurer of the
management committee, the
candidate shall be deemed
to be appointed as the
chairman, wvice-chairman,
secretary or treasurer, as
the case may be, of the
and

management committee,

a resolution to that
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effect shall be deemed to
be passed under
subparagraph (4) (a) or
{5) (a), as the case may
be, accordingly:;
where there is more than
one candidate for the
office of the chairman,
vice-chairman, secretary
or treasurer of the
management committee -
(1) the wvotes shall
be given and
counted in
accordance with
the simple or
relative
majority system
of voting
(otherwise known
as the "first
past the post"
system of

voting), under
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(i1)

which the
candidate to be
appointed as the
chairman, vice-
chairman,
secretary or
treasurer, as
the case may be,
of the
management
committee is the
candidate who
obtains the
greatest number
of votes;

if, after the
counting is
finished, the
most successful
candidates for
the office of
the chairman,
vice-chairman,

secretfary oOr
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treasurer of the
management
committee have
an equal number
of votes, the
person who
presides at the
meeting shall
determine the
result by
drawing lots,
and the
candidate on
whom the lot
falls is tc be
appointed as the
chairman, vice-
chairman,
secretary or
treasurer, as
the case may be,
of the
managemeant

committee.";
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{gc) by adding -

"6A. (1) Notwithstanding paragraphs 1 and 9,
where the number of vacancies occurring in the
offices of members of a management committee is
more than 50% of the number of members of the
management committee as decided under paragraph
2({1) (a) or, if that number of members has been
changed under paragraph 1(3), 50% of the number
of members so changed -

{a) the chairman of the management
committee may convene a general
meeting of the corporation for the
sole purpose of filling the
vacancies in the management
committee; or

(b) if one of the vacancies cccurs in
the office of the chairman of the
management committee, the remaining
members cf the management committee
may appoint a person, from amongst
themselves, to convene a general
meeting of the corporation for the
sole purpose of filling the

vacancies in the management
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committee.

(2) For the purposes of filling the

vacancies in a management committee under

subparagraph (1) -

(a)

(b}

paragraph 6(3) (a), (4)(a), (5)(a),

(6}, (7) and (8) shall apply as it
applies where the number of
vacancies cccurring in the offices
of members of z management
committee is not more than 50% of
the number cf members of the
management committes as decided
under paragraph 2 (1) (a) or, if that
number of members has been changed
under paragraph 1{3), 50% of the
number c¢f members so changed; and
Schedule 3 {(except paragraph 1 of
shall,

that Schedule) subject to

the following modifications, apply
as it applies to a general meeting

of the corporation convened by a

management committee -
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(1)

{i1)

where the general meeting
of the corporation is
convened under
subparagraph (1} (a) and
one of the vacancies
occurs in the office of
the secretary of the
management committee, the
references to the
secretary of the
management. committee in
Schedule 3 shall be
construed as references to
the chairman of the
management committee;
where the general meeting
of the corporation is
convened under
subparagraph (1) (b), the
references to the chairman
of the management
committee in Schedule 3

shall be construed as

references to the person
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appointed under that
subparagraph to convene
the meeting;

(iii) where the general meeting
of the corporation is
convened under
subparagraph (1) (b) and
one of the vacancies
occurs in the office of
the secretary of the
management committee, the
references to the
secretary of the
managerent committee in
Schedule 3 shall be
construed as references to
the person appointed under
that subparagraph to

convene the meeting.™;".

23 (h) (a) By adding before subparagraph (i) -
"{ia) 1in subparagraph (1) (b}, by adding ", and held
within 21 days of receiving such request" after

"such request";".
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(c)

In subparagraph (i), in the proposed paragraph 8(2), by
adding "and (if the treasurer of the management
committee is not a member of the management committee)
the treasurer of the management committee, and display
the notice of meeting in a prominent place in the
pbuilding"” before the full stop.

By deleting subparagraph (iii} and substituting -

"{iii1) by repealing subparagraph (2A) and substituting -

"(2A) The notice of meeting may be given -

(a} by delivering it personally to the
member of the management committee
or (if the treasurer of the
management committee is not a
member of the management
committee) the treasurer oﬁ the
management committee;

{b) by sending it by post to the
member or, i1f applicable, the
treasurer, at his last known
address; or

(c} by leaving it at the flat of the
member or, if applicable, the
treasurer or depositing it in the

letter box for that flat.";".
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(d) By deleting subparagrach (iv) and substituting -

"(iv) by repealing subparagraph (3};".

23 By adding -
"(ha) by repealing paragraph 10(4B) and substituting -
"(4B} The secretary shall display the

minutes certified in accordance with
subparagrarh (4A) in a prominent place in the
building within 28 days of the date of the
meeting of the management committee to which
the minutes relate, and cause the minutes to
remain so displaved for at least 7 consecutive

days.";

23 By deleting paragraph (j) and substituting -
"(j) in paragraph 11 -
(i) in subparagraph (1) -

(A) by repealing "Notwithstanding any
provision in a deed of mutual
covenant to the contrary, where™ and
substituting "Where";

{B} by repealing everything after "in
his own right" and substituting "and

paragraph 4(1), (2} (a), {(b), (c},
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{d) and (f), (3), (3A) and (4} shalil
apply to the authorized
representative.";
(ii) by repealing subparagraph {(2) and
substituting -

"(2} If an authorized
representative ceases to be a member
of a management committee under
paragraph 4(2) (a), (b), (c), {(d) or
(£) or (3A), the body corporate may
appolint another authorized
representative in his place, and
paragraph 4(1), (2)(a), (b), (c),
(dy and (f), (3), (3A) and (4) shall
apply to that other authorized

representative.".".

24 By adding -
"(ba) 1in paragraph 1(2), by adding ", and hold the
general meeting within 45 days of receiving such

request"” after "such request";".

24 (@) Bv deleting subparagraph (iv) and substituting -
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"(iv) by repealing subparagraph (2) and substituting -
"{2}) The secretary shall also, at least
14 days before the date of the meeting of the
corporation, display the notice of meeting in
a prominent place in the building.”;".
24 (d) By deleting subparagraph (iiil) and substituting -

"{iii) in subparagraph (3) -

{A) by adding "and paragraphs 5(2), (28B) and
(2C), 6(3) (a), (4)(a}, (5)(a), (7) and (8)
and 6A(2) {(a) of Schedule 2" after "section
10(1)";

{B) by repealing "majority of votes of the
owners” and substituting "majority of the
votes of the owners voting either personally
or by proxy";".

24 (&) {(a} In subparagraph (ii), by deleting "sealed or stamped

{b)

with the seal or stamp" and substituting "impressed with
the seal or chop".

In subparagraph (iii}), in the proposed paragraph 4(3),
by deleting "24 hours"™ and substituting "48 hours".

By adding -

"(iv) by adding -
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"{4} The instrumeént appointing a proxy is
valid enly if it is made and lodged in
accordance with subparagraphs (2} and (3).

(5) Where an instrument appointing a
proxy is lodged with the secretary of the
management committee -

{a) the secretary shesll -

(1) acknowledge receipt
of the instrument by
leaving a receipt at
the flat of the owner
who made the
instrument, or
depositing the
receipt in the letter
box for that flat,
before the time for
the holding of the
meeting; and

{ii) display information
of the owner's flat
in a prominent place
in the place of the

meeting before the
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time fcr the holding
of the meeting, and
cause the information
to remain so
displayed until the
conclusion of the
meeting; and
(b} the chairman of the management
committee or, 1f he is absent,
the person who presides at the
meeting, shall determine the
validity of the instrument in
accordance with subparagraph
(4).

{6) The management committee shall keep
all the instruments for the appointment of
proxies that have been lodged with the
secretary of the management committee for a
period of at least 12 months after the

conclusion of the meeting.";".

24 By adding -

"(ea) Dby repealing paragraph 5(2} and substituting -
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"(2} A proxy appointed by an owner to
attend and vote on behalf of the owner at a
meeting of the corporaticon shall, fer the
purpcses of the meeting, be treated as being
the owner present at the meeting.™;

(eb}) by adding -

"5A. (1) Subject to subparagraph (2), where
a meeting of the corporation convened under
paragraph 1 1s adjourned, paragraphs 2, 3, 4
and 5 shall apply to the adjourned meeting
as they apply to the original meeting.

(2) Where a meeting of the corporation
convened under paragraph 1 is adjourned, a
valid instrument appointing a proxy made for
the purposes of the original meeting shall
remain valid for the purposes of the
adjourned meeting unless -

{(a) contrary intention is shown on
the instrument;

{b) the instrument is revoked; or

{c) the instrument is replaced by a
new instrument appeointing a

proxy.";
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(ec) by repealing paragraph 6(3}) and substituting -
"(3) The secretary shall display the
minutes certified in accordance with
subparagraph (2) in a prominent place in the
building within 28 days of the date of the
general meeting to which the minutes relate,
and cause the minutes to remain so displayed

for at least 7 consecutive days.™;".

24 (f) By deleting the full stop at the end and substituting a
semicolon.
24 By adding -

"(g) by repealing paragraph 9.".

25 By deleting paragraph (b) and substituting -
"(b) by repealing the heading and substituting -
"MAXIMUM ALLOWANCES PAYABLE TO CHAIRMAN,

VICE-CHATRMAN, SECRETARY AND TREASURER
OF MANAGEMENT COMMITTEE";".

25{c) By deleting the full stop at the end and substituting a

semicolon.
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25 By adding -
"{d) in the heading of column 3, by adding "for each

person" after "per month".™.

27(b) By adding "& Sch. 11" after "27 & 42",

27 By adding -
"(ka} by adding -
"lA. The management committee shall -
(a} at the request of not less than
% of the owners, permit those

OWNers or any person appcinted
oy those owners to inspect any
bills, invoices, vouchers,
receipts or other documents
referred to in paragraph 1 at
any reasonable time; and

{b) permit any person authorized by
the court te¢ inspect any bills,
invoices, vouchers, receipts or
other documents referred to in
paragraph 1 at any reasonable

time,
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1B. For the purposes of paragraph lA{b), an
owner may apply to the court for an order
authorizing the owner, or any other person
named in the application, to inspect any
biils, invoices, wvouchers, receipts or cther
documents referred to in paragraph 1.
1C. The court may make an order under
paragraph 1B only if it is satisfied that -
{a) the application is made in gocod
faith; and
(b} the inspection applied for is
for a proper purpose.";

(bb) in paragraph 2, by repealing everything after "that
period” and substituting ", display a copy of the
summary in a prominent place in the building, and
cause it to remain so displayed for at least 7
consecutive days.";".

28 By adding -
"{aa) in paragraph 1{2) -

{i} 1in sub-subparagraph (b), by adding ", and
cause i1t to remain so displayed for at

least 7 consecutive days"™ after "in the
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building";

(i1) in sub-subparagraph (e}, by adding ", and
cause it to remain so displayed for at
least 7 consecutive days" after "in the

building®;".

28 By deleting paragraph (b) and substituting -
"(b) 1in paragraph 2 -

(i) in subparagraph (2), by repealing
everything after "expenditure"™ and
substituting "and a balance sheet in
respect of that period, display a copy of
the summary and balance sheet in a
prominent place in the building, and
cause it to remain so displayed for at
least 7 consecutive days.™;

(ii) in subparagraph (3), by adding ™, display
a copy of the income and expenditure
account and balance sheet in a prominent
place in the building, and cause it to
remain so displayed for at least 7

consecutive days" after "that year";
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(iid) in subparagraph (6), by repealing the
full stop and substituting -
"and -

(a) permit any owner, at
any reasonable time,
te inspect the
audited income and
expenditure account
and balance sheet and
the report made by
the accountant or
auditor in respect of
the income and
expenditure account
and balance sheet;
and

{b) on payment of a
reasonable copying
charge, supply any
owner with a copy of
the audited income
and expenditure
account and balance

sheet, or the report
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made by the
accountant or auditor
in respect of the
income and
expenditure account
and balance sheet, or
both, as requested by

the owner.";".

28(e) By deleting the proposed paragraph 5(1) and (2) and
substituting -

"{l) Subject to subparagraphs (2) and (3), the
manager shall not enter into any contract for the
procurement of any supplies, goods or services the value
of which exceeds or is likely to exceed the sum of
$200,000 or such other sum in substitution therefor as
the Authority may specify by notice in the Gazette
unless -

(a) the supplies, goods or services are
procured by invitation to tender; and
(b} the procurement complies with the Code of

Practice referred to in secticn 20A{(1).



WEE® — 20078 4H 258
438 LEGISLATIVE COUNCIL — 25 April 2007

(2) Subject to subparagraph (3), the manager shall
not enter into any contract for the procurement of any
supplies, gcods or services the value of which exceeds
or is likely to exceed a sum which is equivalent toc 20%
of the annual budget or such other percentage in

substitution therefor as the Authority may specify by

i

notice in the Gazette unless
(2} 1f there is a corporation -

{1) the supplies, goods or services
are procured by invitation to
tender;

(21} the procurement complies with
the Code of Practice referred
to in section 20A(1); and

(111} whether a tender submitted for
the purpose is accepted or not
is decided by a resolution of
the owners passed at a general
meeting ¢f the corporation, and
the contract is entered into
with the successful tenderer;
or

{b) if there is no corporation -
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(1)

(ii)

{iii)

the supplies, goods or services
are procured by invitation to
tender;

the procurement complies with
the Code of Practice referred
to in section 20A(1l): and
whether a tender submitted for
the purpose is accepted or not
is decided by a resclution of
the owners passed at a meeting
of owners convened and
conducted in accordance with
the deed of mutual covenant,
and the contract is entered
into with the successful

tenderer.

{3) Subparagraphs (1) and (2} do not apply to any

supplies,

goods or services which but for this

subparagraph would be required to be procured by

invitaticon te¢ tender

as "relevant supplies,

{referred to in this subparagraph

goods or services™) -

{(a} where there is a corporation, i1f -
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(1)

(ii)

the relevant supplies, goods or
services are of the same type
as any supplies, goods or
services which are for the time
being supplied to the
corporation by a supplier; and
the corporation decides by a
resolution of the owners passed
at a general meeting of the
corporation that the relevant
supplies, goods or services
shall be procured from that
supplier on such terms and
conditions as specified in the
resolution, instead of by

invitation to tender; or

(b) where there is no corporation, if -

(1)

the relevant supplies, goods or
services are of the same type
as any supplies, goods or
services which are for the time
being supplied to the owners by

a supplier; and
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(ii) the owners decide by a
resolution of the owners passed
at a meeting of owners convened
and conducted in accordance
with the deed of mutual
covenant that the relevant
supplies, goods or services
shall be procured from that
supplier on such terms and
conditions as specified in the
resolution, instead of by

invitation to tender.".

28 (g} (a) By deleting subparagraph (i}.
{b) By deleting subparagraph (ii) and substituting -
"(ii) Dby repealing subparagraph (1) and substituting -
"{1l) Subject to subparagraph (5A), at a
general meeting convened for the purpose, a
corporation may, by a resolution -

{a) passed by a majority of the

votes of the owners voting
either personally or by proxy;

and
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(b) supported by the owners of not
less than 50% of the shares in
aggregate,

terminate by notice the DMC manager's
appointment without compensation.';".
(c} By deleting subparagraph {v) and substituting -
"{v) by repealing subparagraph (4);".
{d) By adding -
"{via) in subparagraph (53) (b), by repealing
"subparagraph (1)" and substituting "subparagraph
(1) (b)™;
{vib) by adding -

"(5B} If a contract for the appointment
of a manager other than a DMC manager
contains nc provision for the termination of
the manager's appointment, subparagraphs
(1), (2), (3) and (5A) apply to the
termination ¢f the manager's appointment as
they apply to the termination of a DMC
manager's appointment.

(5C) Subparagraph (5B) operates without
prejudice to any other power there may be in
a contract for the appointment of a manager

other than a DMC manager to terminate the
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appointment of the manager.";".

{e} By deleting subparagraph (vii).

28 By adding -
"(h) in paragraph & -
(i) by renumbering it as paragraph 8(2);
{ii} by adding -
"{1) Subject to subparagraph

{(2), if the manager's appcintment
ends for any reason, he shall, as
soon as practicable after his
appointment ends, and in any event
within 14 days of the date his
appointment ends, deliver to the
owners' committee (if any) or the
manager appointed in his place any
movable property in respect of the
control, management and
administration of the building that
is under his control or in his
custody or possession, and that
belongs to the corporation (if any)

or the owners.";
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{1idi) by repealing subparagraph {(2) (b) and
substituting -

"(b) deliver to the owners'
committee (if any} or the
manager appointed in his place
any books or records of
accounts, papers, documents
and other records which are
required for the purposes of
sub-subparagraph (a) and have
not been delivered under
subparagraph (1).":

{i) by adding -
"9, Communication among owners

The manager shall consult (either

generally or in any particular case) the
corporation at a general meeting of the
corporation and adopt the approach decided by
the corporation on the channels of
communication among owners on any business
relating to the management of the

building.".".

29 By adding -
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"{ea} by repealing paragraph 8 and substituting -
"8. A meeting of owners may be convened by -
{a) the owners' committee;
(b} the manager:; or
(c) an owner appointed to convene
such a meeting by the owners
of not less than 5% of the

shares in aggregate.";".

29(f) In the proposed paragraph 9, in the English text, by deleting

"or persons”.

29 By adding -
"(ha) by repealing paragraph 12 and substituting -

"12. A meeting of owners shall be presided
over by the chairman of the owners' committee
cr, if the meeting is convened under
paragrapn 8(b) or (c), the person convening

the meeting.";".

29 By deleting paragraph (j) and substituting -
"(j) by repealing paragraph 14 and substituting -
"l4. (1) An instrument appointing a proxy

shall be in the form set out in Form 1 in
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Schedule 1A, and -

(a) shall be signed by the owner;
or

{b) if the owner is a body
corporate, shall,
notwithstanding anything to
the contrary in its
constitution, be impressed
with the seal or chop of the
body corporate and signed by a
person authorized by the body
corporate in that behalf.

{2) The instrument appecinting a proxy
shall be lodged with the chairman of the
owners' committee or, if the meeting is
convened under paragraph 8(b) or (c), the
person convening the meeting at least 48
hours before the time for the holding of the
meeting.

{(3) A proxy appointed by an owner to
attend and vote on behalf of the owner shall,
for the purpcses of the meeting, be treated
as being the owner present at the

meeting.".".
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32

33

33(a)

33

33

By deleting paragraph (b) and substituting -
"(b) by repealing paragraph {a) and substituting -
"(a} sections 3(B), 3A(3F), 4(10) and 40C{9)
and paragraphs 1(2) and 5 of Schedule 3,
paragraph 1A of Schedule & and paragraph

11 of Schedule 8 are specified;".".

By adding before paragraph (a} -
"{aa) in the heading, by repealing "CObligations" and

substituting "Matters";".

(a} By deleting subparagraph (i} and substituting -
"(i) by repealing ", on behalf of the corporation and
the occupiers and owners of a building,":".

{(b) In subparagraph {ii), in the Chinese text, by deleting

"M and substituting "HEIEREWHI".

By deleting paragraph (b).

By deleting paragraph (c) and substituting -
"(c) in subsection {3), by repealing ", on behalf of the
corporation and the occupiers and owners of a

building, ";".
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33(e) In the English text, by deleting "the treasurer" and
substituting "The treasurer”.
33(£) In the propesed section 28 (6A), by deleting "effected the
pelicy of insurance"” and substituting "effected a policy of
insurance under subsection (1)".
Part 4 By deleting the Part.
36(3) In paragraph {(a), by deleting "an annual general meeting" and
substituting "a general meeting”.
39 By deleting paragraph (b} and substituting -
"(b) in subsection (3) -
(i) by repealing "ZE{EL" and substituting
rlgﬁﬂiﬁ%";
(ii) Dby repealing "ZFEE" and substituting
"%‘C'EH:I]";“-
40 By deleting paragraph (b) and substituting -

"(b) in subsection (4) -

(1) by repealing "Z%8ZE" and substituting

" 51%/_—'3 %" ;
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(1ii) Dby repealing "FEE" and substituting

"§Hj" U
44 By deleting the clause and substituting -
"44. Change of name

Section 10(1) is amended -
(a} by repealing "the Third Schedule" and
substituting "Schedule 3";
(b) in paragraph (a), by repealing
"ZHE" and substituting "iBPRE";
(c} 1in paragraph (b), by repealing "a

majority of".",

46 By deleting the clause and substituting -
"46. Tenants' represenﬁative
Section 15(1) is amended -
{a) by repealing "by resolution of not less
than 50% of the votes" and substituting
"by a resolution passed by a majority of

the wvotes"™;

(b) by repealing "BHHEREIRMALFBE" and
substituting "HIIEBERERRERE . ",

49 By deleting paragraph (a).
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New By adding -
"495. Insurance policy to be made
available by management
committee for inspection

Section 28(2) is amended by repealing "EIAE" and

substituting "fEHIE".".

New By adding -

"B0A. Powers and duties of an
administrator

Section 32{(2} is amended by repealing

"determination" and substituting "termination".".

51 By deleting paragraph (a) and substituting -
"(a) in subsection (1), by repealing "the Seventh and
Eighth Schedules" and substituting "Schedules 7 and

8";".

51 By deleting paragraph (b) and substituting -
"(b) in subsection (2) -
(i) by repealing "the Seventh Schedule” and
substituting "Schedule 7";

(ii) by repealing "%E(E" and substituting

u_;@é'-}_ Elj__i_‘;\_n; "
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51(c) By deleting subparagraph (ii) and substituting -
"{ii) in paragraph (b), by repealing "7EETEHHHERER
RO FR BT ERET ESHE" and
substituting "ERAEARMNETHEIAY LHERGE
KERAER TR LT . .

51 By deleting paragraph {d).
&0 By deleting paragraph {d).
60 By adding -

"(e) in paragraph 10(2), by repealing "ZEZE" and

substituting "H¥§EEEY v

61 By deleting the clause and substituting -
"el. Meetings and procedure of
corporation

The Third Schedule is amended, in paragraph 5(1) -
(a) in sub-subparagraph (a), by repealing
"2ERFEFMI203MAZ" and substituting
"FEEABHI208";
{b) in sub-subparagraph (b), by repealing

"2ETRI1029AE" and substituting
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!!%EEA%EI‘J]_O%H L
64 By deleting paragraph (c) and substituting -
"(c) in paragraph 7(5a4) (b) -
{i) by adding "in aggregate™ after "the
shares" where it twice appears;
(ii) by repealing "A4AHAS04{38" and
substituting "R3B dFis0em ..
65 By deleting the clause and substituting -
"65. Terms added if consistent with
deed of mutual covenant
The Eighth Schedule is amended, in paragraph
11A(b}, by adding "in aggregate” after "the shares".".
66 By deleting the clause and substituting -
"66. Enumeration of owners
Schedule 11 is amended, in paragraph (b), in column
2 of item 1, by repealing "#HA" and substituting "IL[F
%ﬁku "
68 By deleting the clause and substituting -

"68.

Forms

The Schedule is amended, in Form 27 -
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453

(a) by adding "in aggregate™ after "the

shares";
(b) by repealing "Zff" and substituting

u%ﬂju L
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Appendix I
WRITTEN ANSWER

Written answer by the Secretary for Housing, Planning and Lands to Mr
LEE Wing-tat's supplementary question to Question 3

As regards two 40- to 50-storey buildings in Stubbs Road and a some 70-storey
property development in Hung Hom, the developments referred to by the
Member are The Summit and Highcliff on Stubbs Road and Harbourfront
Landmark in Hung Hom. The Summit and Harbourfront Landmark were built
on land sale sites sold in 1995 and 1997 respectively. The Highcliff site was an
old lot with land exchange executed in 1972. There were no building height
restrictions on the above sites under either the relevant outline zoning plans
(OZPs), Conditions of Sale (in respect of The Summit and Harbourfront
Landmark) or land lease (in respect of Highcliff) when the building plans were
subsequently approved by the Building Authority under the Buildings Ordinance
in 1993 for Highcliff, 1997 for The Summit and 1998 for Harbourfront
Landmark. Building height restrictions applicable to these sites were imposed
on the draft The Peak Area OZP in February 2001 (that is, about four and eight
years after the building plans of The Summit and Highcliff were approved
respectively) to protect the ridgeline and landscape, and on the draft Hung Hom
OZP in April 2001 (that is, three years after the building plan of Harbourfront
Landmark was approved) to ensure a "stepped height profile" for building
developments in the reclamation area and protect the Kowloon ridgelines and
urban townscape.





