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TABLING OF PAPERS
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The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:
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Fugitive Offenders (Malaysia) (Amendment) Order 2007 ... 82/2007
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Telecommunications (Method for Determining Spectrum
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Ordinance (Commencement) Notice 2007.........
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MR ABRAHAM SHEK: Madam President, regarding the answers as given by
the Administration to the Question raised by Dr Fernando CHEUNG, in
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particular the answer to (c) on engaging children's opinions and their views,
would the Administration consider setting up a children's commission? If not,
why not? Are the children not the people by whom our future will be ruled, and
will they not be the rulers?

SECRETARY FOR HEALTH, WELFARE AND FOOD: Madam President,
if you remember, the Chief Executive has addressed the public in his policy
address last October regarding or considering the setting up of a family
commission. And indeed, my Bureau is actually doing the preparatory work on
this particular aspect. In this aspect, we will be addressing whether there would
be possibility of setting up such a commission which would encompass the
interests of various sectors, including children. At the moment, we have not
considered setting up a separate children's commission as such...... only after we
address the whole concept of a family commission.
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IMPORT AND EXPORT (AMENDMENT) BILL 2007
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Resumption of debate on Second Reading which was moved on 18 April 2007
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MR HOWARD YOUNG: Madam President, in my capacity as the Chairman of
the Bills Committee on Unsolicited Electronic Messages Bill, I now address the
Council on the work of the Bills Committee.

The object of the Bill is to set up a scheme for regulating the sending of
unsolicited electronic messages of a commercial nature and having a Hong Kong
link. The Bills Committee has held 16 meetings and has invited the public to
give views on the Bill. Twenty four organizations and eight individuals have
made written submissions or oral representation to the Bills Committee. I shall
turn to the major issues discussed by the Bills Committee.

Under the Bill, person-to-person (PTP) telemarketing calls are excluded
from the application of the Bill. The Honourable WONG Ting-kwong and the
Honourable Jasper TSANG hold the view that PTP telemarketing calls may
cause as much, if not more, nuisance to a recipient as pre-recorded telemarketing
calls. As a basic safeguard for the right of recipients of commercial electronic
messages, PTP telemarketing calls should also be subject to the requirements of
including accurate sender information in the messages and not concealing the
calling line identification information in sending the messages.

As the Administration maintains its position that the proposed legislation
should not regulate PTP telemarketing calls at this juncture, Mr WONG has
proposed Committee stage amendments (CSAs) for consideration by the Bills
Committee. Mr WONG's proposed amendments seek to amend clause 6 of and
Schedule 1 to the Bill to the effect that PTP voice or video messages without
pre-recorded or synthesized element are to be regulated, except where the
messages involve PTP interactive communications made pursuant to a previous
or current business or client relationship between the caller and the recipient.

The Bills Committee has listened to the views of the Administration and
deputations from the direct marketing industry on the merits of Mr WONG's
proposed amendments and their concerns about the enforcement problems in
relation to those amendments. The Bills Committee has also taken heed of Mr
WONG's arguments, which were substantiated by the results of two relevant
opinion surveys conducted in February and March 2007 by the political party he
affiliates with.



TLEE — 2007 EF 58 23H
LEGISLATIVE COUNCIL — 23 May 2007 83

During the deliberations of the Bills Committee, a majority of the
members of the Bills Committee indicated that they needed more time to consider
the relevant issues before taking a position on Mr WONG's proposed
amendments.

Another major issue that the Bills Committee has examined is whether the
proposed legislation should be binding on the Government. According to the
Administration, currently 19 government bureaux and departments send out
electronic messages to the public regularly in order to carry out or promote their
work. Initially, the Administration refused to move CSAs to make the
proposed legislation binding on the Government, giving the reasons that
government bureaux and departments had been following the spirit of the Bill in
sending electronic messages and that the Administration was not aware of any
complaints about such government messages becoming a source of spam for the
public.

In view of the Administration's position and having regard to the different
approaches adopted in various ordinances for making regulatory provisions
binding on the Government, the Honourable Emily LAU had proposed CSAs to
the effect that the future Unsolicited Electronic Messages Ordinance will bind the
Government, but neither the Government nor any public officer in the officer's
capacity as such is liable to be prosecuted for an offence against the legislation.
It was initially agreed by the Bills Committee that Ms LAU would move the
CSAs in her own name. Eventually, the Administration has indicated that
having regard to the good example which binding the Government would set for
the community, the need not to delay passage of the Bill, and the fact that the
Government would have no problem in complying with the Bill, it will
incorporate the amendments proposed by Ms LAU as part of the CSAs to be
moved by the Administration. Ms LAU and other members of the Bills
Committee welcomed this move of the Administration.

As the Bill seeks to establish an entirely new regulatory scheme for
commercial electronic messages, the Bills Committee has studied the approach
and procedures to be adopted by the Administration for enforcement of the
proposed legislation. The Administration has advised us of its intention that the
police would be responsible for enforcing Part 4 of the Bill while the Office of
the Telecommunications Authority (OFTA) would be responsible for enforcing
the rest of the Bill with the assistance of the police where necessary. In
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response to our request for consideration of reflecting this intended arrangement
in the Bill, the Administration has explained that since the police has general
powers over all criminal offences under the Police Force Ordinance, it would not
be necessary to specifically spell out in the Bill that the police would be
responsible for enforcing Part 4 of the Bill. Nevertheless, the Administration
has undertaken to highlight the division of enforcement responsibility between
the OFTA and the police in the Secretary's speech at the resumption of the
Second Reading debate on the Bill.

The Bills Committee has considered the need or otherwise to include an
express provision to oblige the Telecommunications Authority (TA) to conduct
consultation with relevant parties in preparing codes of practice in respect of the
application or operation of any provision of the Bill. The Administration holds
the view that it is inappropriate to provide for statutory consultation, but has
undertaken to consult the relevant Legislative Council panel, as well as the
relevant industries and the public, in preparing the codes of practice and on their
subsequent major amendments. The Administration has indicated that the
Secretary will highlight this policy intention in his speech at the resumption of
the Second Reading debate on the Bill.

Clause 33 of the Bill empowers the TA to issue directions to a
telecommunications service provider for the purpose of:

(a) facilitating the telecommunications service provider's compliance
with the Bill or the regulations made under the Bill; or

(b) enabling the TA or an authorized officer to perform any function
under the Bill or the regulations.

In response to the Bills Committee's suggestion of adding a provision for
the purpose of enforcing such directions, the Administration initially proposed
that for non-compliance with such directions, telecommunications service
providers should be subject to the same financial penalty as prescribed in section
36C of the Telecommunications Ordinance, which is: up to $200,000 for the first
occasion of non-compliance, up to $500,000 for the second occasion, and up to
$1 million for any subsequent occasion.

(REEEIAEERRER D ERIR)
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Subsequently, some telecommunications service providers expressed
concerns on the wide and non-specific powers conferred to the TA to issue
directions to them and the heavy financial penalty that might be imposed on them
for non-compliance with any such direction.

In the light of these concerns and taking into account the views of the Bills
Committee, the Administration has agreed to amend clause 33 to clearly specify
the purposes for which the TA may issue directions and to revise the proposed
penalty level downward, which now stands at up to $50,000 for the first occasion
of non-compliance, up to $100,000 for the second occasion, and up to $200,000
for any subsequent occasion. Members in general consider the revised penalty
level acceptable, while the Honourable SIN Chung-kai has indicated that he
would need to consult the industry before deciding his position.

In response to the Bills Committee's concerns and suggestions, the
Administration has also agreed to move amendments to safeguard the rights of
affected persons in the course of enforcement actions. These amendments seek
to expressly provide that:

(a) 1in the proceedings where the TA seeks an order from a magistrate
requiring a person to give information or produce documents for
investigation of a contravention or suspected contravention, the
affected person would be given an opportunity to be heard and make
representations at the proceedings; and

(b) in the execution of a warrant for entry, search and arrest, the
authorized officers should, upon request, produce the search
warrant for inspection.

Madam Deputy, with these words, I would recommend support to the
Second Reading of the Bill.
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THE CHAIRMAN announced that there were 44 Members present, 26 were in
favour of the amendments, 16 against them and one abstained. Since the
question was agreed by a majority of the Members present, she therefore
declared that the amendments were carried.
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REVENUE (NO. 2) BILL 2007
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Resumption of debate on Second Reading which was moved on 2 May 2007
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DR RAYMOND HO: Madam President, as Members of this Council may recall,
we started discussing the subject of sustainable development in Hong Kong in as
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early as 1998. Almost a decade has lapsed, Hong Kong is making little
headway in our pursuit of sustainable development. But more and more
screen-like buildings are cropping up on both sides of the Harbour which block
both air ventilation of their neighbouring areas and obscure the ridgelines as well
as the harbour view.

With the increasing evidence of a connection between imbalanced
development and global warming, it is high time for Hong Kong to put into
practice the sustainable development, with priority accorded to the development
of both green towns and environmentally-friendly buildings.

Indeed, green new town projects have been proposed by the Government
and have been discussed by the relevant panels of this Council. If I remember
correctly, South East Kowloon, Kwun Tong, Hung Shui Kiu and Lam Tin were
among those under consideration. It is most unfortunate that these proposals
have eventually failed to get off the ground due to various reasons.

With the fact that our economy is right back on track and the Government
is sitting on a fat public purse, it is the right time for the Government to revisit
these proposals. In developing these new towns, the blunder of erecting
screen-like housing blocks must be avoided. Instead, these new development
areas should be zoned with buildings in stepped heights so as to ensure better
lighting and ventilation. In as early as 2000, I moved a motion in this Council
urging the Government to carry out a thorough review of the Buildings
Ordinance. 1 proposed amongst other suggestions that the Government may
offer incentives to property developers to encourage them to adopt designs and
construction materials which are friendly to both the environment and
maintenance. In a more flexible manner, the Government can also introduce
other green features through issuing relevant codes of practice.

In order to reduce greenhouse gas emissions, vehicular traffic should be
kept to a minimum in these new towns while the environmentally-friendly public
transport should be promoted. It can be in the form of a shuttle system which
provides feeder transport service to the main rail trunk line. To minimize
people's reliance on vehicles of short distance travel and to promote walking,
there must be a well-planned pedestrian network comprising fully pedestrianized
streets, open space corridors, travellators, pedestrian links as well as mono-rails
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with supplementary footbridges/subways provided to, for instance, pedestrian
links at podium level. This will provide a very efficient system for people to
adopt and use.

It is worth noting that similar environmentally-friendly features can also be
introduced in the urban areas. A promenade along the full length of both
coastal lines of the Harbour is long overdue. People can walk to their
destinations and enjoy the beautiful harbour view at the same time. Their
walking trips would be more pleasurable if there were more green zones
established along the way.

More and more emphasis is given to energy conservation and adoption of
renewable energy nowadays in order to reduce greenhouse gas emissions.
Again, I touched upon the subject when I moved a motion on "developing
renewable energy resources"” in 2001. With the rapid progress in the field in
the past decade, many new technologies and practices are mature enough to be
incorporated into the design of new development areas, such as district cooling
systems for air-conditioning and solar energy applications. Many other new
alternatives are worth studying.

With worsening of our air quality, there is an urgency for the Government
to take on a greener approach in our future development. Developing new
green towns is a plausible option. In a smaller scale, the Government has to
take the lead in adopting relevant green designs and applications into its own
projects. These initiatives will surely set good examples and standards for other
developments in the private sectors.

Adherence to our present imbalanced urban development is simply not
sustainable, otherwise, we will lose out to our neighbouring economies which
implement sustainable development.

With these remarks, Madam President, I so submit. Thank you.
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Mr Albert CHENG rose to claim a division.
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Geographical Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, six were in favour of the amendment, 15 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 15 were present, 10 were in favour of the
amendment and four against it.  Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.
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Annex 1
UNSOLICITED ELECTRONIC MESSAGES BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Commerce, Industry and Technology

Clause Amendment Proposed

1 (a) By adding -
“(1A) Subject to subsection (2), this Ordinance shall
come into operation on the day on which it is published in the
Gazette.”.
(b)  Insubclause (2), by deleting “This Ordinance” and
substituting “Part 2, sections 30, 30A, 31, 35, 36 and 52A and
sections 1(2) and 2(2) and Table 2 of Schedule 1.

2 (a)  Insubclause (1) —
(i) by deleting the definition of “do-not-call register” and
substituting —
““do-not-call register” (FEMGERE ZELH) means a
register established and kept under section 30
(Authority may establish do-not-call registers);”;
(i)  in the definition of “enforcement notice”, by deleting
“issued under section 35” and substituting “under
section 35(1)”;
(1if) by deleting paragraph (c) of the definition of
“organization” and substituting

“(c) a partnership or other unincorporated body of

persons, whether formed or established in Hong
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Kong or elsewhere;”;
(iv) by deleting paragraph (d) of the definition of
“registered user” and substituting —

“(d) in any other case, the individual or
organization who is responsible for the
relevant electronic address account,

and, if 2 or more individuals or organizations are jointly
responsible for such an account, means any of those
individuals or organizations;”;
(v) Dbyadding-—
““document” (3Z{4>) includes, in addition to a document
n writing —

(a)  adisc, tape or other device in which
data other than visual images are
embodied so as to be capable, with
or without the aid of some other
equipment, of being reproduced
from the disc, tape or other device;
and

(b)  afilm, tape or other device in which
visual images are embodied so as to
be capable, with or without the aid
of some other equipment, of being
reproduced from the film, tape or

other device;”.
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(b) By adding—

“(1A) For the purposes of paragraphs (a), (b), (c), (d),
(e) and (f) of the definition of “commercial electronic
message” in subsection (1), it is immaterial whether -

(a) the goods, services, facilities, land,
interest in land, business opportunity or
investment opportunity exists; or

(b) itis lawful to acquire the goods, services,
facilities, land, interest in land, business
opportunity or investment opportunity.

(1B) For the purposes of the definition of “electronic
message” in subsection (1), it 1s immaterial whether —

(@) the electronic address exists; or

(b) the message reaches its intended
destination.”.

(c) Insubclause (3), by deleting “, associations, societies”.
(d) Byadding -

“44)  Where, in any provision of this Ordinance, a
reference is made to another provision of this Ordinance and
the reference is followed by text in parenthesis that purports to
be descriptive of the subject matter of the provision referred
to, the text in parenthesis shall be treated as having been
provided for information only and does not have any

legislative effect.”.

(a) By deleting subclause (1) and substituting —

“(1)  For the purposes of this Ordinance —



TEE — 2007FE 58 23 A
238 LEGISLATIVE COUNCIL — 23 May 2007

“consent” ([F] &), in relation to the sending of a commercial
electronic message, means —
(a)  express consent; or
(b) consent that can reasonably be inferred
from the conduct of the individual or
organization concerned;
“withdraw” (#§{/E]), in relation to consent, means to expressly
withdraw that consent.

(1A) For the purposes of this Ordinance, consent to
the sending of a commercial electronic message may be given,
and such consent may be withdrawn, by means of an
electronic message or in any other manner.”.

(b) By deleting subclause (2)(b) and substituting —
“(b)  has not, within a reasonable period of time prior to the

sending of the message, withdrawn that consent.”.

New By adding —
“SA. Application
(1) This Ordinance binds the Government.
2) Neither the Government nor any public officer
in the officer’s capacity as such is liable to be prosecuted for

an offence against this Ordinance.”.

6 (a)  In the heading, by deleting “Exclusions” and substituting
“Exemptions”.
(b) By deleting subclause (1) and substituting —

“(1)  The matters specified in Schedule 1 are exempt
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from the application of this Ordinance to the extent and

subject to the conditions, if any, specified in that Schedule.”.

7(1) In the Chinese text, by deleting paragraph (c) and substituting —
“(o) EAREGAGIFTERENEHAERE)  LFS
RIS BARY BRI RYEE) + B

8 (a)  In subclause (1), by adding —
“(ba) the statement complies with such conditions as are
specified in the regulations, if any;
(bb) the unsubscribe facility complies with such conditions
as are specified in the regulations, if any;”.

(b)  Insubclause (3), by deleting “7” and substituting “3”.

10 (a) Inthe heading, in the Chinese text, by deleting “3B U B EC
and substituting “YBINEH BB
(b)  Insubclauses (1), (2) and (3), in the Chinese text, by deleting

“TEHE RO and substituting “fRIKGEAE ZECHT.

14(3) By deleting “or recklessiy”.
15(3) By deleting “or recklessly”.
16(3) By deleting “or recklessly”.

17(3) By deleting “or recklessly”.
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18(3) By deleting “‘or recklessly”.
21(1) (a) By deleting “knowingly or recklessly”.

(b)  Inparagraph (b}, by adding “knowingly” before “initiates”.

23 (a) In subclause (1)(b), by deleting “or recklessly”.
(b) In subclause (2), by deleting “knowingly™.

24 (a) Insubclause (1) —
(1) in paragraph (a), by deleting “knowingly”;
(i1)  in paragraph (b), by deleting “or recklessly”.
(b) Insubclause (2), by deleting “knowingly”.

25(1)(b) By deleting “or recklessly”.

26 In the definition of “specified offence”, by adding “or Part 7

(miscellaneous)” before the full stop.

27 By deleting “Ordinance” and substituting “Part”.

28 By deleting subclause (10) and substituting —
“(10) A code of practice approved under this section
and a notice published under subsection (3) or (7) are not

subsidiary legislation.”.

29(5)(b) By deleting “(Appeal Board established)”.
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30

(a)

(b)

(©)

(d)

¢y

(g)
(h)

M

In the heading, in the Chinese text, by deleting “FEIHB &
and substituting “FEIKER B 25
By deleting subclause (1) and substituting —

“(1)  The Authority may establish and keep one or
more registers of electronic addresses for the purposes of this
Ordinance, each of which is to be known as a do-not-call
register, and may do all things necessary for, or incidental or
conducive to, the establishment, operation and administration
of such registers.”.

In subclause (2), in the Chinese text, by deleting “FEI B 50

i and substituting “}EMGAE B ECH .

In subclause (3), in the Chinese text, by deleting “}EI{ 20

it and substituting “tEIKEA S B M.

In subclause (4), by deleting “A do-not-call” and substituting

“Without limiting the generality of subsection (1), a do-not-

call”.

In subclause (5) —

(1) by deleting “pursuant to subsection (1)”;

(i)  in the Chinese text, by deleting “E ZECH}” and
substituting “fHIKER S EECM.

By deleting subclause (6).

In subclause (7)(a), in the Chinese text, by deleting “FRI-EE0

fit” and substituting “EH R E &M,

By adding

“(7A) A certificate purporting to be signed by the
Authority or an authorized officer and stating that an

electronic address was or was not listed in a do-not-call
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register at a date specified in the certificate shall be admissible
as evidence of its contents in any legal proceedings.”.

()] By deleting subclause (8).

New By adding —

“30A. Powers of Authority in relation to
do-not-call registers

(1)  Without limiting the generality of section 30(1)
(Authority fnay establish do-not-call registers), the Authority
may determine —

(a) the criteria for determining whether an
electronic address is eligible to be listed in
a do-not-call register;

(b) the procedures for adding an electronic
address to a do-not-call register;

(c) the period for which an electronic address
may be listed in a do-not-call register;

(d) the circumstances in which and the
manner in which an electronic address
may be removed from a do-not-call
register;

(e) the fees to be paid for the provision by the
Authority of any service in relation to a
do-not-call register; and

(f)  any other matter relating to the
establishment, operation or administration
of a do-not-call register.

(2)  The Authority shall not add an electronic
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address to a do-not-call register unless the registered user of
that electronic address has given his consent to its inclusion in
the register and to its being made available under section 31

(access to do-not-call registers).”.

31 By deleting the clause and substituting —
“31.  Access to do-not-call registers
(1)  Subject to subsection (2), the Authority shall,
having regard to the purposes described in section 30(2)
(Authority may establish do-not-call registers), cause the
information contained in a do-not-call register to be made
available to senders of commercial electronic messages.
(2)  The Authority may, for the purpose of
performing his functions under subsection (1), determine —

(a)  the procedures to be followed by any
person who wishes to obtain access to
information contained in a do-not-call
register;

(b) the conditions that must be met before
such information is made available to any
person;

(c)  the form in which and the manner in
which such information is made available
fo any person,

(d)  the conditions subject to which such
information is made available to any

person; and



TEE — 2007FE 58 23 A
244 LEGISLATIVE COUNCIL — 23 May 2007

(e)  any other matter relating to the provision
by the Authority to any person of any such
mformation.

(3)  Without limiting the powers of the Authority
under section 30A(1)(e) (powers of Authority in relation to
do-not-call registers) but subject to subsection (4), the
Authority may charge fees for making information contained
in a do-not-call register available to any person under this
section.

(4)  The Authority shall provide facilitics to enable
the registered user of an electronic address to verify, free of
charge, whether that electronic address is listed in a do-not-

call register.”.

32 By deleting the clause.

33 By deleting the clause and substituting —

“33. Authority may issue directions to
telecommunications service providers

(1)  Subject to subsections (2) and (3), the Authority
may, by notice in writing served on a telecommunications
service provider, issue directions to the telecommunications
service provider requiring it to —

(a) take such action as the Authority
considers necessary for the purpose of
assisting the Authority to determine
whether to commence an investigation

into a contravention or suspected



TEE — 2007 58 23 A
LEGISLATIVE COUNCIL — 23 May 2007 245

contravention of a provision of this
Ordinance;

(b) take such action as the Authority
considers necessary for the purpose of
assisting or enabling the Authority to
investigate a contravention or suspected
contravention of a provision of this
Ordinance; or

(¢) provide information to the Authority for
the purpose of assisting or enabling the
Authority to establish, operate or
administer a do-not-call register,

and the telecommunications service provider shall give effect
to such directions before a date specified in the notice, being a
date reasonable in all the circumstances of the case.

(2)  No directions shall be issued to a
telecommunications service provider under subsection (1) in
relation to a matter for which the Authority may serve a notice
on the telecommunications service provider under section 34
(Authority may obtain information or documents relevant to
investigation) or section 35 (Authority may issue enforcement
notice).

(3)  No directions shall be issued to a
telecommunications service provider under subsection (1)
unless the Authority is satisfied that the telecommunications
service provider has been afforded a reasonable opportunity to

make representations to the Authority.
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33A. Authority may impose financial
penalties

(1)  The Authority may, by notice in writing served
on a telecommunications service provider, require the
telecommunications service provider to pay to the
Government the financial penalty specified in the notice in
any case where it fails to comply with any direction issued in
respect of the telecommunications service provider under
section 33 (Authority may issue directions to
telecommunications service providers).

(2) A financial penalty imposed on a
telecommunications service provider under subsection (1)
shall not exceed —

(a)  $50,000 for the first occasion on which a
financial penalty is so imposed;

(b)  $100,000 for the second occasion on
which a financial penalty is so imposed;
and

(c)  $200,000 for any subsequent occasion on
which a financial penalty is so imposed.

(3)  The Authority shall not impose a financial
penalty under this section unless, in all the circumstances of
the case, the financial penalty is proportionate and reasonable
in relation to the failure or series of failures concerned giving
rise to that financial penalty.

(4)  The Authority shall not impose a financial
penalty under this section unless he has given the

telecommunications service provider concermned a reasonable



TEE — 2007 58 23 A

LEGISLATIVE COUNCIL — 23 May 2007 247

34

(a)

(b)

(©)

opportunity to make representations, and the Authority shall
consider all representations made to him before he makes a
decision whether or not to impose a financial penalty.

(5)  Subsection (1) shall not apply in the case of the
telecommunications service provider concemed unless the
Authority is satisfied that it has been afforded a reasonable
opportunity of complying with the direction in respect of
which that subsection is sought to be applied.

(6) A financial penalty imposed under this section is

recoverable as a civil debt due to the Government.”.

In subclause (1), in the Chinese text, by deleting “({HRFEFY)”

and substituting “/HRFEFA”.

In subclause (3) -

(i) by adding “, on application by the Authority” after “a
magistrate may”’;

(i)  in paragraph (a), by deleting “and” at the end;

(ii1)  1in paragraph (b), by deleting “notice,” and substituting
“notice; and”’;

(iv) by adding -

“(c) after considering the representations, if any,
made by the Authority or the person on the
héan'ng of the application,”.

By adding —

“(3A) The person in respect of whom an application is

made by the Authority under subsection (3) shall be entitled to

be heard on the hearing of the application —
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(a)  where the person is an individual, either in
person or through a counsel or solicitor;
or

(b)  where the person is an organization, either
through a counsel or solicitor or through —

(1) in the case of a Hong Kong
company or other company or
body corporate, any of its directors
or other officers;

(i1)  1n the case of a partnership, any of
its partners; and

(1))  in the case of any other
organization, any of its officers.”.

(d) By deleting subclauses (5) and (6).

New By adding —

“34A. Disclosure of information and documents
given or produced under section 34

(1)  The Authority shall not disclose any information
or document given or produced to him under section 34
(Authority may obtain information or documents relevant to
investigation) unless he is satisfied that —
(a)  itis necessary to disclose the information
or document for the purposes of a
proceeding under subsection (3) of that
section;
(b) it is necessary to disclose the information

or document for the purposes of —
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37

(a)

(i)  the prevention or detection of
crime;
(i)  the apprehension, prosecution or
detention of offenders; or
(1i1)  the fulfilment of any obligation
under an international agreement
applicable to Hong Kong and
relating to unsolicited electronic
messages; or
(c) it 1s otherwise in the public interest to
disclose the information or document.
(2)  The Authority shall not disclose any information
or document given or produced to him under section 34
(Authority may obtain information or documents relevant to
investigation) unless he has given the person who gave or
produced the information or document to the Authority a
reasonable oppottunity to make representations on the
proposed disclosure, and the Authority shall consider all
representations made to him before he makes a decision
whether or not to disclose the information or document, as the

case may be.”,

In subclause (1)(b) —

(1) by deleting “38” and substituting “38(1)";

(1)  in subparagraph (ii), in the Chinese text, by deleting
TR EREBERTE T sk LB AR
HARIPY - MBR% A7 and substituting “CTRARIRA - 311
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BELFERZBE FT 8t 7T < B LR BREI A
(b) By deleting subclause (2).
(¢)  Insubclause (3) —

(i) by deleting “this section” and substituting *“‘a warrant
issued under section 38(1) (power of magistrate to
issue search warrant)”;

(i) by adding —

“(ab)  require to be given or produced to him any
information (including but not limited to
passwords) or document or other thing as will
enable him to inspect, operate and analyze any
telecommunications device or other thing
referred to in paragraph (a);”.

(d) By adding —

“(3A) The Authority or an authorized officer may —

(a)  break into and forcibly enter any premises
or place that he is empowered to enter and
search under a warrant issued under
section 38(1) (power of magistrate to
issue search warrant); and

(b) remove by force any person or thing
obstructing him in the performance of his
functions under this section.”.

(¢)  Insubclause (6), by adding “enactment or rule of” before

“.law”.

38 (a) By renumbering the clause as clause 38(1).
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(b) Byadding -
“(2) Where the Authority or an authorized officer
enters any premises or place under a warrant issued under
subsection (1), he shall, on request, produce the warrant and

evidence of his identity for inspection by any person found in

or on the premises or place.”.

39(1) (a)  Inparagraph (a), by deleting “this Ordinance” and substituting
“section 37 (powers of entry, search, arrest, etc.)”.
(b)  In paragraph (b), by adding “under that section” after
“authorized officer”.
(¢)  In paragraph (c), by deleting “this Ordinance” and substituting

“that section”.

40 By adding —
“(4)  In this section, “costs and expenses” (& FH K5
%), in relation to an investigation, means staff costs and
expenses and the financing of liabilities paid out of the Office
of the Telecommunications Authority Trading Fund in respect

of that investigation.”.

New By adding —

“40A. Service of notices for purposes
of sections 33, 33A, 34 and 35

(1)  Aspecified notice may be served by prepaying
(where requisite), registering and posting an envelope
addressed to the person on or to whom the notice is to be

served at his usual or last known place of abode or business
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42

(a)
(b)

and containing the notice; and, unless there is evidence to the
contrary, the notice shall be deemed to have been served and
received at the time at which such envelope would have been
delivered in the ordinary course of post.

(2)  For the purposes of this section, a company
within the meaning assigned by section 2(1) of the Companies
Ordinance (Cap. 32) shall be deemed to have its usual place of
business at its registered office for the purposes of that
Ordinance, and any other organization shall be deemed to
have a usual place of business at its principal office or any
other place at which it carries on business.

(3)  In this section, “specified notice” (F5EHEH D)
means a notice under —

(a) section 33 (Authority may issue directions
fo telecommunications service providers);

(b) section 33A (Authority may impose
financial penalties);

(c) section 34 (Authority may obtain
information or documents relevant to
investigation); or

(d) section 35 (Authority may issue

enforcement notice).”.

By deleting “(Appeal Board established)” wherever it appears.
In the definition of “presiding officer”, by deleting “section
45(1)(a) (procedure on appeal)” and substituting “section 45
(composition of Appeal Board for purposes of appeal)”.
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(¢) Byadding -
““legally qualified” (B.ATEEEHE ) means qualified for
appointment as a District Judge under section 5 of the
District Court Ordinance (Cap. 336);”.

43 (a) By deleting subclause (2) and substituting —

“(2) The Chief Executive shall appoint a legally
qualified person to be the Chairman of the Appeal Board and
such other legally qualified persons as he thinks fit to be
Deputy Chairmen of the Appeal Board.”.

(b) By deleting subclauses (3) and (4).
(¢) By deleting subclause (5) and substituting —

“(5) The Chief Executive shall appoint a panel of
persons, not being public officers, whom he considers suitable
for selection under section 45(1)(b) (composition of Appeal
Board for purposes of appeal) as members of the Appeal
Board.

(5A) A person shall be appointed under subsection (2)
or (5) for a term of not more than 3 years but may be

reappointed.”.

45 By deleting the clause and substituting —

“45, Composition of Appeal Board
for purposes of appeal

(1)  For the purposes of an appeal, the Appeal Board
shall consist of -
(a)  apresiding officer, who shall preside at

the hearing of the appeal; and
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(b) 2 panel members selected by the presiding
officer.

(2)  Subject to subsections (3), (4) and (5), the
Chairman or, if the Chairman so determines, a Deputy
Chairman selected by the Chairman shall act as presiding
officer.

(3)  The Chairman shall not act as presiding officer
if he has a direct or indirect interest in the appeal.

(4)  The Chairman shall not select a Deputy
Chairman to act as presiding officer if the Deputy Chairman
has a direct or indirect interest in the appeal.

(5)  Inthe event that the Chairman and each Deputy
Chairman has a direct or indirect interest in an appeal, the
Chief Executive may select a panel member who is legally
qualified and who does not have a direct or indirect interest in
the appeal to act as presiding officer.

(6)  The presiding officer shall not select a panel
member to hear an appeal if the panel member has a direct or
indirect interest in the appeal.

(7)  If the term of appointment of the presiding
officer or a panel member selected under subsection (1)(b)
expires during the hearing of an appeal, the presiding officer
or panel member may continue to hear the appeal until the

appeal is determined.

45A. Procedure on appeal
(1)  In the hearing of an appeal, every question

before the Appeal Board shall be determined by the opinion of
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the majority of the members hearing the appeal except a
question of law which shall be determined by the presiding
officer, and in the case of an equality of votes the presiding
officer shall have a casting vote.
(2) A party to an appeal shall be entitled to be
heard —
(a)  where the party is an individual, either in
person or through a counsel or solicitor; or
(b)  where the party is an organization, either
through a counsel or solicitor or through —
(1)  inthe case of a Hong Kong
company or other company or
body corporate, any of its directors
or other officers;
(i)  in the case of a partnership, any of
its partners; and
(iit)  in the case of any other
organization, any of its officers.
(3)  The Appeal Board may, if it sees fit, permit a
party to an appeal to submit written representations to the
Appeal Board in lieu of the party appearing at a sitting of the
Appeal Board either in person or through a counsel or solicitor
or a director, officer or partner referred to in subsection (2).
(4)  Every sitting of the Appeal Board shall be held
in public unless the Appeal Board considers that in the
interests of justice a sitting or part of a sitting should not be

held in public, in which case it may hold the sitting or part of
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46

51

52

(a)
(b)

the sitting in private.

(5)  After hearing an appeal, the Appeal Board shall
determine the appeal by upholding, varying or setting aside
the enforcement notice and may make such consequential
orders as it considers necessary.

(6)  The Appeal Board shall notify in writing the
parties to the appeal of its decision and the reasons for the

decision.”.

In subclause (1)(b)(i), by deleting “information or”.
In subclause (4), by deleting “the rules” and substituting “any

rules”.

By deleting paragraph (b) and substituting —

(2)

(b

“(b)  generally for regulating the practice and procedure of

the Appeal Board.”.

In subclause (1), by deleting “(whether or not he has been
convicted of an offence in relation to the contravention)”.
By adding —
“(1A) For the purposes of subsection (1), it is
immaterial whether —
(a) the contravention constitutes an offence;
or
(b)  the person who committed the
contravention has been convicted of an

offence in relation to the contravention.”.
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New

()

(d

(e)

In subclause (4) —

(i) by adding “enactment or rule of” before “law™;

(1) by deleting “mentioned” and substituting “referred to”;

(iif)  in the Chinese text, by deleting “Bi#%F” and
substituting “g¢”.

In subclause (5), by deleting “mentioned” and substituting

“referred to”.

In subclause (7), in the Chinese text, by deleting “{1{af A fR#E

{EARTEA R AR R ER R T P T and

substituting “MER A HAMEE AR R BOR R RIER T 50

S EREPNG

By adding —

“52A. Offences relating to misuse of information

(1)  No person to whom an unsubscribe request is
sent under section 8 (commercial electronic messages must
contain unsubscribe facility) shall use any information
obtained thereby other than for the purpose of complying with
the requirements of that section or section 9 (commercial
electronic messages must not be sent after unsubscribe request
is sent).

(2)  No person to whom any information contained
in a do-not-call register is made available under section 31
(access to do-not-call registers) shall use any information
obtained thereby other than for the purpose described in
section 30(2)(b) (Authority may establish do-not-call

registers).
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(3) A person who contravenes subsection (1) or (2)
commits an offence and is liable on summary conviction to a
fine at level 6.

(4)  Aperson who knowingly contravenes subsection
(1) or (2) commits an offence and is liable on conviction on
indictment to a fine of $1,000,000 and to imprisonment for 5
years.

(5) Itis a defence to a charge for an offence under
subsection (3) for the person charged to prove that he took all
reasonable precautions and exercised all due dihgence to

avoid the commission of the offence.”.

54 (a)  Insubclause (1)

(i) by deleting “a company or a partnership” and
substituting ‘‘an organization”;

(i) by deleting “he proves” and substituting “there is
evidence showing”;

(iii)  in paragraph (a), by deleting “case of the company” and
substituting “case of a Hong Kong company or other
company or body corporate (“the company™)”’;

(iv)  in paragraph (b) -

(A) inthe English text, by deleting “case of the” and
substituting “case of a”;

(B)  in subparagraph (ii), by deleting the full stop and
substituting *; and”;

(v) by adding -

“(¢c) in the case of any other organization, any
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officer of the organization or other person who,
at the time the act was done or the conduct was
engaged in, was responsible for the internal
management of the organization.”.
(b) By deleting subclause (2).
(¢} By deleting subclause (3) and substituting —
“(3) A person charged with an offence under this
Ordinance by virtue of subsection (1} is taken not to have
done the act in question or not to have engaged in the conduct
in question if —

(a) sufficient evidence is adduced to raise an
issue that he did not authorize the act to
be done or the conduct to be engaged in;
and

(b)  the contrary is not proved by the

prosecution beyond reasonable doubt.”.

Schedule 1 By deleting the Schedule and substituting —
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“SCHEDULE 1 [s. 6]

EXEMPTIONS

I.  Interpretation
(D In this Schedule —

“sound broadcasting service” (B FEREIRFE) means —

(a) a service that includes broadcasting as defined in section 13A(1)
of the Telecommunications Ordinance (Cap. 106); or

(b) a service of a like nature;

“television programme service” (&R &i B R75) means —
(a) a television programme service as defined in section 2(1) of the
Broadcasting Ordinance (Cap. 562); or
(b) a service of a like nature.
(2) For the avoidance of doubt, the exemption of a matter from the
application of Part 2 of this Ordinance (rules about sending commercial electronic
messages) in accordance with Table 2 shall not be construed as implying that the other

provisions of this Ordinance apply to that matter.

2. Exemptions

(1) The matters described in an item in Table 1 are exempt from the
application of this Ordinance.

(2) The matters described in an item in column 1 in Table 2 are exempt from
the application of Part 2 of this Ordinance (rules about sending commercial electronic

messages) subject to the conditions, if any, specified in column 2 of that item.
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TABLE 1
MATTERS EXEMPTED FROM APPLICATION OF ORDINANCE

Item Description of exempt matter

1.  Voice, sound, image or video messages, or messages combining text, voice,
sound, images or video, that involve person-to-person interactive
communications between a caller and a recipient without any pre-recorded

or synthesized (machine-generated or simulated) element.

2. Voice, sound, image or video messages, or messages combining text, voice,
sound, images or video, that involve —
(a) person-to-person interactive communications between a caller
and a recipient; and
(b) a pre-recorded or synthesized (machine-generated or
simulated) element,
whereby the pre-recorded or synthesized element is activated in response to

information communicated by the caller.

3.  Television programme services, whether or not licensed under the

Broadcasting Ordinance (Cap. 562).

4.  Sound broadcasting services, whether or not licensed under the

Telecommunications Ordinance (Cap. 106).



TEE — 2007FE 58 23 A

262 LEGISLATIVE COUNCIL — 23 May 2007
TABLE 2
MATTERS EXEMPTED FROM APPLICATION
OF PART 2 OF ORDINANCE
Column 1 Column 2
Conditions to which exemption
Item Description of exempt matter 1s subject
1.  Any commercial electronic message sent The exemption is subject to the

to a person that meets the following

conditions —

(a)

(b)

(c)

(d

the message is sent in response
to information communicated to
the sender by that person
(including but not limited to
information communicated
through the Internet);

the information is communicated
to the sender by that person
either directly or in consequence
of the conduct of that person;

the message would not have been
sent but for the communication
of that information; and

the message is of"a kind that the
person would normally expect to
receive as a result of the
communication of that

information.

condition that the commercial
electronic message is sent to the
person within a reasonable time
after the information is
communicated to the sender by

that person.
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Any electronic message the primary Not applicable.

purpose of which 1s —

(a) to facilitate, complete or confirm
a commercial transaction that
the recipient has previously
agreed to enter into with the
sender;

(b) to provide warranty information,
product recall information or
safety or security information
with respect to a commercial
product or service purchased or
used by the recipient; or

(¢) to deliver goods or services,
including product updates or
upgrades, that the recipient is
entitled to receive under the
terms of a transaction that the
recipient has previously agreed

to enter into with the sender.

Any electronic message the primary Not applicable,

purpose of which is to provide -
(a) notification concerning a change
in the terms or features of;,
(b) notification of a change in the
recipient’s standing or status
with respect to; or

(¢) atregular periodic intervals,
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account balance information or
other type of éccount statement
with respect to,
a subscription, membership, account,
loan or comparable ongoing commercial
relationship involving the ongoing
purchase or use by the recipient of goods

or services offered by the sender.

4.  Any electronic message the primary Not applicable.”,
purpose of which is to provide
information directly related to an
employment relationship or a related
benefit plan in which the recipient is
currently involved, participating or

enrolled.
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Schedule 2 (a) Insection 1(2), in the proposed section 24(2)(a), by deleting
“any other law” and substituting “the Unsolicited Electronic
Messages Ordinance ( of 2007)”.

(b) Insection 2, by deleting everything after “item 1,” and
substituting —
“by repealing “Telephone Ordinance (Cap. 269)” and

substituting “Unsolicited Electronic Messages Ordinance
( of 2007)”..



