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ERE:RERFE 29LEES - WE - FEE RMHMR LA
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TR -CEERBEEANY  gREEAENG -

R X

TABLING OF PAPERS

NSRRI (BN ) 28 21 (2) FRATKUE 2 2 ¢

The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

bk E SN
(2006 FFEEER (BET ) (28R ) S ) oo ... 243/2006

( C2004 R EDEH (HimKERERE )

(BE7) 8ol ) (£%EH) %) ... 244/2006
Subsidiary Legislation/Instruments L.N. No.
Prisons (Amendment) (No. 2) Order 2006................. 243/2006

Shipping and Port Control (Ferry Terminals)
(Amendment) Regulation 2004 (Commencement)
NOTICE «.veneeei e 244/2006

H At S

FH o2y — BHHRBREANESEEETRBERRLERE
H [F HFE B E R WA
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#2385 — HEEAEE
BE _EZANF_H=+T—HRILFENEHERE
HEFTEEBRREERCETRE RS
Other Papers
No. 22 — Audited Statement of Accounts of the Customs and Excise
Service Welfare Fund and its Summary, together with the
Director of Audit's Report
No.23 — Report on the Administration of the Fire Services

Department Welfare Fund, together with the Director of
Audit's Report and Audited Statement of Accounts, for the
year ended 31 March 2006

mEHMAOBREE
ORAL ANSWERS TO QUESTIONS

R HB B -HEESH -

AR
Company Acquisition
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ITHRXENZERER
Vacancy and Misuse of Factory Buildings
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Management and Preservation of Records of Government and Statutory

Bodies

12 MS MARGARET NG: President, regarding the proper management and
preservation of records of the Government and statutory bodies to facilitate
public access, will the Government inform this Council:

(@)

(b)

whether any laws of Hong Kong or government regulations have
imposed restrictions which prohibit or hamper the identification,
transfer and preservation of and public access to archival records
including records created electronically, if so, how these restrictions
are dealt with at present;

how the Government guards against malicious destruction of or
tampering with government records, whether there were such acts
identified in the past five years, if so, how such acts were found out
and the consequences thereof;
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(c)

whether there were any archival records the public access to which
was withdrawn or threatened to be withdrawn by the Government in
the past five years; if so, how such acts were found out and the
consequences thereof; and

(d) given that records of statutory bodies (such as the Hospital Authority)

are created by public money, whether there is any mechanism for
ensuring that such records are properly managed for accountability
and public access, and whether they are selected for transfer to the
government archives for preservation and public access?

CHIEF SECRETARY FOR ADMINISTRATION: President,

(a)

(b)

The Government has put in place administrative arrangements to
facilitate the identification, transfer and preservation of and public
access to archival records. These include establishment of the
Government Records Service (GRS) to oversee the management of
government records on a government wide basis; promulgation of
relevant records management procedures and guidelines; and
appointment of Departmental Records Managers in each bureau and
department to ensure that government records are properly managed
and maintained.

The provisions of the Personal Data (Privacy) Ordinance (Cap. 486)
could impact upon the transfer and preservation of archival records
where the records are comprised of personal data. In maintaining
archival records, the GRS complies with all the laws of Hong Kong
and government regulations.

Under the records management guidelines, records proposed by
bureaux and departments for destruction have to be vetted by the
GRS before actual disposal. Disciplinary action will be taken
against civil servants for maliciously destroying or tampering with
government records. No such disciplinary cases were processed
under the Public Service (Administration) Order during the past five
years.



TLEE — 2006 F 11 B 8 H
68 LEGISLATIVE COUNCIL — 8 November 2006

(c) During the past five years, the Government has not withdrawn or
threatened to withdraw public access to archival records.

(d) There are some 200 statutory bodies set up by enabling legislation;
not all of them are publicly funded. All statutory bodies have to
operate within the confines imposed by relevant legislation and have
to be accountable for their own proper management. They are not
obliged to transfer their records to the GRS. That said, the
Government does encourage statutory bodies to adopt appropriate
measures to enhance their transparency and accountability to the
public. Many of them have made available for public inspection
papers and minutes of meetings, statistical reports, human resources
information and statistics, and other documents and papers.

& 1k I B B A7 28R E
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EFERWESE
Electronic Road Pricing Scheme

19. DR KWOK KA-KI: President, regarding the consultancy study on the
Electronic Road Pricing (ERP) scheme commissioned by the Government to
update the transport model developed earlier, will the Government inform this
Council:
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(@)

(®)

(c)

(d)

(e)

(g)

whether it will make public the brief to the consultant concerned so
that the public may scrutinize whether the study conforms to the
Protection of the Harbour Ordinance or the guidelines in Technical
Circular No. 1/04 of 19 August 2004 issued by the Housing,
Planning and Lands Bureau and the Environment, Transport and
Works Bureau;

of the details of any instructions relating to the proposed
construction of the Central-Wan Chai Bypass (CWB) in the brief;

whether it has instructed the consultant to present ERP models that
are capable of reducing the existing volume of traffic in the Central
to Causeway Bay corridor without the need for constructing the
CWB;

whether it has given the consultant any instructions relating to toll
Jree usage of the roads concerned when there is through traffic;

whether it has given the consultant any instructions relating to the
income generated by the ERP scheme;

whether it has instructed the consultant to conduct public
consultation (as required by the Technical Circular) on the use of
the revenue generated by the ERP scheme for improving public
transportation, reducing pollution from public transportation and
reducing other vehicle-based taxes; if it has, of the details of the
public consultation; if it has not, of the reasons for that;, and

whether it has instructed the consultant to compare the costs of the
construction of the proposed CWB with those of the development of
an ERP scheme which does not impose a toll when there is through
traffic?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in the absence of
Secretary for the Environment, Transport and Works): President, the purpose of
the Congestion Charging Transport Model — Feasibility Study (the Study)
commissioned by the Transport Department is to collect transport data for the
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development of a Congestion Charging Transport Model to replace the outdated
model developed in the previous Electronic Road Pricing Feasibility Study, and
to apply the new Model to assess the impacts of different congestion charging
scenarios in relieving traffic congestion.

Under the Study, the consultant is required to study all relevant aspects of
congestion charging, such as the charging areas, charging methods, the need for
and availability of any alternative routes, impacts of charging on the traffic
conditions of the nearby road networks, and so on. We have not given any
specific instructions relating to the proposed construction of the CWB or the
toll-free usage of concerned roads when there is through traffic. The consultant
is free to examine any congestion charging scenarios.

The consultant is also required to carry out a broad assessment of the
financial and economic aspects of the potential congestion charging scenarios.
As the Study focuses on the development of a Congestion Charging Transport
Model, we have not asked the consultant to compare the cost of developing a
congestion charging scenario with that of any road projects.

The Technical Circular No. 1/04 sets out the requirements of the
Protection of the Harbour Ordinance and provides guidance for public officers
and public bodies to follow in considering and approving reclamation proposals.
As the aforesaid Study aims to develop a transport model to facilitate the
assessment of the impacts of different congestion charging scenarios, it does not
come under the purview of the Circular. Nevertheless, we have deposited a
copy of the Study brief at the Legislative Council Secretariat for Members'
reference.

The revenue generated by a congestion charging scheme will form part of
the General Revenue of the Administration, and its use will be considered in the
overall context of the Administration's resource allocation where views from the
public will be taken into account. We recognize that community consensus
would be crucial for such a charging scheme. We will consult the public before
any decision is made.
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Free Air Conditioning for Activities Held in Community Halls
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Mr WONG Kwok-hing rose to claim a division.
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THE PRESIDENT announced that there were 36 Members present, 30 were in
favour of the motion and five against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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IMPLEMENTING A LICENSING REGIME FOR PROPERTY
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Miss CHOY So-yuk rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 24 were present, 15 were in favour of the amendment, four
against it and five abstained; while among the Members returned by geographical
constituencies through direct elections, 27 were present, nine were in favour of
the amendment, nine against it and eight abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Mr Albert CHENG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 21 were present, 20 were in favour of the motion and one
abstained; while among the Members returned by geographical constituencies
through direct elections, 24 were present, 21 were in favour of the motion, one
against it and one abstained. Since the question was agreed by a majority of
each of the two groups of Members present, she therefore declared that the
motion was carried.
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Mr Tommy CHEUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 23 were present, five were in favour of the amendment, 14
against it and four abstained; while among the Members returned by
geographical constituencies through direct elections, 27 were present, 13 were in
favour of the amendment, nine against it and four abstained. Since the question
was not agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Mr Albert CHAN rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 16 were present, four were in favour of the motion and 12 against
it; while among the Members returned by geographical constituencies through
direct elections, 21 were present, 13 were in favour of the motion and seven
against it. Since the question was not agreed by a majority of each of the two
groups of Members present, she therefore declared that the motion was
negatived.

TREH
NEXT MEETING
ITE: REEEHANKRE - AFE2006FE 11H IHEH =S FTF 11BES

TEEFE T THF 20 2K E -
Adjourned accordingly at twenty minutes past Seven o'clock.
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Appendix [
WRITTEN ANSWER

Written answer by the Secretary for Financial Services and the Treasury to
Mr CHIM Pui-chung's supplementary question to Question 1

As regards the definition of connected parties, the relevant information is set out
below.

The Listing Rules of the Stock Exchange of Hong Kong Limited (SEHK)

The Listing Rules of the SEHK apply to matters related to those securities
and issuers with securities listed on the SEHK. The Listing Rules contain
comprehensive provisions to define "associate” and "connected persons”.
Relevant extracts from the SEHK Listing Rules are at "Annex A",

In relation to an individual, an "associate” include a person's spouse and
any child under the age of 18. The definition is applicable to a wide range of
cases including the determination of public float and notifiable transactions, and
so on. In the context of "connected transaction”, the requirements are more
stringent as an "associate" would also include any person cohabiting as a spouse
and any child regardless of age.

The Codes on Takeovers and Mergers and Share Repurchases

The Codes on Takeovers and Mergers and Share Repurchases (Takeovers
Codes) are issued and administered by the Securities and Futures Commission
(SFC). The primary purpose of the Takeovers Codes is to atford fair treatment
tor shareholders who are affected by takeovers, mergers and share repurchases.
The Takeovers Codes provide a detailed definition of "acting in concert" by
setting out the classes of persons who would be presumed to be acting in concert
with others in the same class, unless the contrary is established. Relevant
extracts from the Takeovers Code are at "Annex B".

Members may wish to note that Class (8) of the presumption for acting in
concert provides that an individual is presumed to be acting in concert with his
close relatives. Note 8 to the definition of acting in concert clarifies that close
relatives include a person's spouse, de facto spouse, children, parents and
siblings.
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WRITTEN ANSWER — Continued
Annex A

Extracts from SEHK Listing Rules

Chapter 1

—
b
E
~

GENERAL

INTERPRETATION

For the aveidance of doubt, the Rules Governing the Listing of Securities on The Stock Exchange
of Hong Kong Limited apply only to matters related to those securities and issuers with securities
listed on the stock market operated by the Exchange other than the Growth Enterprise Market
("GEM"}. This stock market is defined as the “Main Board” in the Rules Governing the Listing of
Securities on the Growth Enterprise Market of The Stock Exchange of Hong Kong Limited (the
“"GEM Listing Rules”). All matters related to GEM and securities and issuers with securities listed
on GEM are governed by the GEM Listing Rules.

1.01  Throughout this book, the following terms, save where the context otherwise requires,
have the following meanings;

“accounts” has the same meaning as “financial statements” and vice-
versa

“approved share registrar”  a share registrar who is a member of an association of
persons approved under section 12 of the Securities and
Futures (Stock Market Listing) Rules

“Articles” the Articles of Association of the Exchange

"asset-backed securities” debt securities backed by financial assets which, at the
time of the relevant issues, are evidenced by agreements
and intended to preduce funds to be applied towards
interest payments due on the securities and repayment of
principal on maturity, except those debt securities which
are directly secured, in whcle or in part, on real property or
other tangible assets

“associate” (a) in relation to an individual means:—
{i) his spouse;
ti)  any child or step-child, natural or adopted, under

the age of 18 years of such individual ¢r of his
spouse (together with (a}li} above, the “family
interests”);

{iiiy  the trustees, acting in their capacity as such
trustees, of any trust of which he or any of his
family interests is a beneficiary or, in the case
of a discretionary trust, is (to his knowledge) a

304 1-1



AlB

ks — 2006 F 11 B 8 H
LEGISLATIVE COUNCIL — 8 November 2006

WRITTEN ANSWER — Continued

(iv)

(v}

discretionary object and any company (“trustee-
controlled company”) in the equity capital of
which the trustees, acting in their capacity as
such trustees, are directly or indirectly
interested so as to exercise ar control the
exercise of 30% (or such other amount as may
from time to time be specified in the Takeovers
Code as being the level for triggering 2
mandatory general offer) or more of the voting
power at general meetings, or to control the
composition of a majority of the board of
directors and any other company which is its
subsidiary (together, the “trustee interests”);

a holding company of a trustee-controlled
company or a subsidiary of any such holding
cormpany; and

any company in the equity capital of which he,
his family interests, any of the trustees referred
to in (al{iii) above, acting in their capacity as
such trustees, and/or any trustee interests
taken together are directly or indirectly
interested so as to exercise or control the
exercise of 30% (or such other amount as may
from time to time be specified in the Takeovers
Code as being the level for triggering a
mandatory general offer) or more of the voting
power at general meetings, or to control the
composition of a majority of the board of
directors and any other company which is its
subsidiary or holding company or a fellow
subsidiary of any such holding company; and

(b)  in relation to a company means:—

)

any other company which is its subsidiary or
holding company or is a fellow subsidiary of
any such helding company or one in the equity
capital of which it andfer such other company
or companies taken together are directly or
indirectly interested so as to exercise or control
the exercise of 30% {or such other amount as
may from time to time be specified in the
Takeovers Code as being the level for triggering
a mandatory general offer) or more of the

304
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WRITTEN ANSWER — Continued

voting power at general meetings, or to control
the composition of a majority of the board of
directors;

(il  the trustees, acting in their capacity as such
trustees, of any trust of which the company is
a beneficiary or, in the case of a discretionary
trust, is {to the company’s knowledge) a
discretionary object and any company {"trustee-
controlled company”) in the equity capital of
which the trustees, acting in their capacity as
such trustees, are directly or indirectly
interested so as to exercise or control the
exercise of 30% (or such other amount as may
from time to time be specified in the Takeovers
Code as being the level for triggering a
randatory general offer) or more of the voting
power at general meetings, or to control the
composition of a majority of the board of
diractors and any other company which is its
subsidiary (together, the “trustee interests”);

(i) a holding company of a trustee-controlled
company ar a subsidiary of any such holding
company; and

{ivy any other company in the equity capital of
which the company, such other companies
referred to in (b)(i) above, any of the trustees
referred to in (b)(ii) above, acting in their
capacity as such trustees, and/ar any trustee
interests taken together are directly or indirectly
interested so as to exercise or control the
exercise of 30% (or such ather amount as may
from time to time be specified in the Takeovers
Code as being the level for triggering a
mandatory general offer) or more of the voting
power at general meetings, or 1o control the
composition of a majority of the board of
directors and any other company which is its
subsidiary or holding company or a fellow
subsidiary of any such holding company

Notes (1) This definition is modified in the context
of connected transactions by virtue of rules
14A.171 and 14A.12.
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WRITTEN ANSWER — Continued

"authorised representative”

“bank”

“bearer securities”

“Board”

“business day”

“CCASS”

“CIS Disclosure Document”
“CIS Operator”

“CIS” or “Collective
Investment Scheme"”

“chief executive”

“Code on Share
Repurchases”

“Commission”

“company”

{2} In the case of a PRC issuer, its promoters,
directors, supervisors, chief executive and
substantial shareholders, the definition is
amended to have the same meaning as in
rule 19A.04.

a person appointed as an authorised representative by a
listed issuer under rule 3.05

a bank licensed under the Banking Ordinance or a bank
incorporated or otherwise established outside Hong Kong
which is, in the opinion of the Commissioner of Banking,
adequately supervised by an appropriate recognised banking
supervisory authority in the place where it is incorporated
or otherwise established

securities transferable to bearer

the Directors of the Exchange elected or appointed in
accordance with the Articles and, where the context so
permits, any committee or sub-committee thersof

any day on which the Exchange is open for the business
of dealing in securities

means the Central Clearing and Settlement System
established and operated by HKSCC

the same meaning as in Chapter 20
the entity which operates or manages the CIS

the same meaning as in Part | of Schedule 1 to the
Securities and Futures Ordinance and includes unit trusts,
mutual funds, investment companies and any form of
collective investment arrangement

a person whao either alone or together with cne or more
other persons is or will be responsible under the immediate
authority of the board of directors for the conduct of the
business of a listed issuer

the Code on Share Repurchases approved by the
Commission as amended from time to time

the Securities and Futures Commission established under
section 3 of the Securities and Futures Commission
Ordinance and continuing in existence under section 3 of
the Secunties and Futures Ordinance

a body corporate wherever incorporated or otherwise
established

304
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WRITTEN ANSWER — Continued

Definition of connected person

14A.11 Rule 1.01 contains a general definition of “connected person”. In this Chapter, the definition
of "connected person” includes:

(1}
(2}
(3}

(4)

(5}

18A -4

a director, chief executive or substantial shareholder of the listed issuer;
any person who was a director of the listed issuer within the preceding 12 months;
a promoter or supervisor of a PRC issuer;

any associate of a person referred to in rules 14A.11(1), {2} or {3). The definitions of
"associate” {in the context of non-PRC issuers and PRC issuers) are contained in
rules 1.01 and 19A.04, respectively. In this Chapter, an “associate” of a person
referred to in rules 14A.11(1), (2) or (3) includes the following additional persons:

(a) any person or entity with whom a person referred to in rules 14A.11{1), (2) or
{3) has entered, or proposes 10 enter, into any agreement, arrangement,
understanding or undertaking, whether formal or informal and whether express
or implied, with respect to the transaction which is such that, in the opinion of
the Exchange, that person or entity should be considered a connected person;

(b}  any person cohabiting as a spouse with, and any child, step-child, parent, step-
parent, brother, sister, step-brother and step-sister of, a person referred to in
rules 14A.11(1), {2} or (3}; and

(c} a father-in-law, mother-in-law, son-in-law, daughter-in-law, grandparent,
grandchild, uncle, aunt, cousin, brother-in-law, sister-in-law, nephew and niece
of a person referred tc in rules 14A.11{1), {2} or (3) whose association with the
person referred to in rules 14A. 1101}, {2) or (3} is such that, in the opinion of
the Exchange, the proposed transaction should be subject to the requirements
of this Chapter Listed issuers must notify the Exchange of any proposed
transaction with these parties unless the transaction is exempt under rules
14A.31 or 14A.33. Listed issuers must also provide information to the Exchange
to demonstrate whether or not these parties should be regarded as associates
of the person referred to in rules 14A.11(1), (2} or {3);

Note: A company which is an “assaciate” of a person referred to in rules
14A.11(1), (2) or (3) only because that person has an indirect interest in
the company through its shareholding in the listed issuer is not a
connected person.

any non wholly-owned subsidiary of the listed issuer where any connected person(s)
of the listed issuer {other than at the level of its subsidiaries} as defined under rules
14A.11(1) to (4) isfare (individually or together} entitled 1o exercise, or control the
exercise of, 10% or more of the voting power at any general meeting of such non
wholiy-owned subsidiary; and
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WRITTEN ANSWER — Continued

it follows that a non wholly-owned subsidiary is not a connected
person where:

fal  no connected person(s) of the listed issuer (other than at the
lavel of its subsidiaries) as defined under rules 14A.17(1) to (4)
is/are (individually or together) entitled to exercise, or control
the exercise of, 10% or more of the voting power at any general
meeting of such non wholly-owned subsidiary, and

(b)  the non wholly-owned subsidiary is not an associate of a person
referred to in rules 14A.11(1), (2} or (3).

An interest of a connected person of the listed issuer (other than at
the level of its subsidiaries) in the subsidiary which is held through
the listed issuer is to be excluded from the 10% referred to in this
rule.

{6)  any subsidiary of a non wholly-owned subsidiary referred to in rule 14A.11(5}.

14A.12 The definition of “connected person” in rule 14A.11 does not include any wholly-owned
subsidiaries of the company whose securities are listed on the Exchange, whether directly

or indirectly held.

Definition of connected transaction

14A.13 A connected transaction is:

3/06

{1 (a)

(b)

any transaction between a listed issuer and a connected person; or

Acquisition or disposal of interest in a company

any transaction between a listed issuer and a person who is not a
connected person and the transaction involves the listed issuer acquiring
or disposing of an interest in a company where a substantial shareholder
of that company is, or is proposed to be, a controller or is (or will
become as a result of the transaction) an associate of a contreller. The
Exchange may aggregate the interests ot any person and his associates
{as defined in rule 14A.11{4)) in determining whether together they are a
"substantial shareholder” of any company. Where assets {as opposed to
businesses) account for 90% or more of such a company’s net assets or
total assets, the Exchange will treat the acquisition or disposal of such
assets as a connected transaction and an acquisition or disposal of an
interest in that company; or

14A -5
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WRITTEN ANSWER — Continued

Extracts from the Takeovers Code

DEFINITIONS

Acquisition of voting rights: Acquisition of voting rights includes the
exercise of control or direction over voting rights other than by way of a
revocable proxy given for no or nominal consideration for the purpose of
one meeting of shareholders only.

Acting in concert: Persons acting in concert comprise persons who, pursuant
to an agreement or understanding (whether formal or informal), actively co-
operate to obtain or consolidate “control” (as defined below) of a company
through the acquisition by any of them of voting rights of the company.

Without prejudice to the general application of this definition, persons falling
within each of the following classes will be presumed to be acting in concert
with others in the same class unless the contrary is established:—

(1) a company, its parent, its subsidiaries, its fellow subsidiaries,
associated companies of any of the foregoing, and companies of
which such companies are associated companies;

(2) a company with any directors (together with their close relatives,
related trusts and companies controlled” by any of the directors,
their close relatives or related trusts) of it or of its parent;

3) a company with any of its pension funds, provident funds and
employee share schemes;

Note: Class (3) does not apply to an employee benefit trust. The
Executive will apply Note 20 to Rule 26.1 to determine
whether the directors and shareholders of a company are
acting in concert with the trustees of an employee benefit
trust of the same company.

(4) a fund manager (including an exempt fund manager) with any
investment company, mutual fund, unit trust or other person, whose
investments such fund manager manages on a discretionary basis,
in respect of the relevant investment accounts;

QOctober 2005 2.1

Annex B
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WRITTEN ANSWER — Continued

DEFINITIONS

&)

(6)

0]
(8)

9

a financial or other professional adviser (including a stockbroker)*
with its client in respect of the shareholdings of the adviser and
persons controlling®, controlled by or under the same control as
the adviser (except in the capacity of an exempt principal trader);

directors of a company (together with their close relatives, related
trusts and companies controlled” by such directors, their close
relatives and related trusts) which is subject to an offer or where
the directors have reason to believe a bona fide offer for their
company may be imminent;

partners;

an individual (including any person who is accustomed to act in
accordance with the instructions of the individual) with his close
relatives, related trusts and companies controlled® by him, his close
relatives or related trusts; and

a person, other than an authorised institution within the meaning
of the Banking Ordinance (Cap. 155) lending money in the ordinary
course of business, providing finance or financial assistance
(directly or indirectly) to any person (or a person acting in concert
with such a person) in connection with an acquisition of voting
rights (including any direct or indirect refinancing of the funding
of the acquisition).

* See Note 1 at the end of the definitions.
* See Note 2 at the end of the definitions.

Notes to the definition of acting in concert:

1.

22

Classes (1) and (8)

If an individual owns or controls 20% or more of the voting rights
of a company in class (1), he and one or more other persons falling
within class (8) will be presumed to be acting in concert with one
or more persons in class (1) unless the contrary is established.

QOctober 2005
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WRITTEN ANSWER — Continued

DEFINITIONS

2. Full information required

In cases where the question of whether parties are acting in concert
is being investigated, relevant parties will be required to disclose
all relevant information including their dealings in the relevant
securities of the offeree company or potential offeree company.
Failure to do so may result either in disciplinary proceedings or in
an inference being drawn that they are acting in concert.

3. Break up of concert parties

When a ruling or admission has been made that a group of persons
is or has been acting in concert, it will be necessary for clear
evidence to be presented before it can be accepted that they are no
longer acting in concert.

4. Consortium offers

Investors in a consortium formed for the purpose of making an
offer (e.g. through a vehicle company) will normally be treated as
acting in concert with the offeror. Where such an investor is part of
a larger organisation, the Executive should be consulted to establish
which other parts of the organisation will also be regarded as acting
in concert. (See also the definitions of connected fund manager
and connected principal trader and Rule 21.6 regarding
discretionary fund managers.)

5. Irrevocable undertakings and warranties

Where a shareholder gives an irrevocable undertaking to an offeror
to accept his offer (o, in the case of a scheme of arrangement, to
vote in favour of the relevant resolution to approve such scheme of
arrangement) and/or provides warranties to an offeror in relation
to the offeree company, the giving of the irrevocable undertaking
and/or the warranties will not, of itself and in the absence of any
other factor, lead to the presumption that the shareholder is acting
in concert with that offeror.

October 2005 23
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DEFINITIONS

Standstill agreements

Agreements between a company, or the directors of a company,
and a shareholder which restrict the shareholder or the directors
from either offering for, or accepting an offer for, the shares of the
company or from increasing or reducing shareholdings, may be
relevant for the purpose of this definition. In cases of doubt, the
Executive should be consulted. (See Rule 33.2.)

Class (6) — whitewashes

For the purposes of class (6), an offer includes a transaction which
is to be the subject of a whitewash application.

Close relatives

For the purposes of classes (2), (6) and (8} “close relatives” shall
mean a person’s spouse, de facto spouse, children, parents and
siblings.

Underwriting arrangements

The relationship between an underwriter (or sub-underwriter) of
a cash alternative offer and an offeror may be relevant for the
purpose of this definition. Underwriting arrangements on arms’
length commercial terms would not normally amount to an
agreement or understanding within the meaning of acting in
concert. The Executive recognises that such underwriting
arrangements may involve special terms determined by the
circumstances, such as weighting of commissions by reference to
the outcome of the offer. However, in some cases, features of
underwriting arrangements, for example the proportion of the
ultimate total liability assumed by an underwriter, the commission
Structure or the degree of involvement of the underwriter with the
offeror in connection with the offer, may be such as to lead the
Executive to conclude that a sufficient level of understanding has
been created between the offeror and the underwriter to amount to
an agreement or understanding within the meaning of acting in
concert. In cases of doubt, the Executive should be consulted.

October 2005
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DEFINITIONS

A purchaser may be prepared to acquire part only of a holding,
particularly where he wishes o acquire under 30%, thereby
avoiding an obligation under Rule 26 to make a general offer. The
Executive will be particularly concerned in such cases to see that
underwriting arrangements made by a vendor do not amount to an
agreement or understanding with the purchaser within the meaning
of acting in concert.

10. Transfer of voting rights as a gift or at nominal consideration

In cases where a person transfers voting rights, in whole or in
part, to another person, as a gift or for nominal consideration, the
transferor and transferee will be presumed to be acting in concert
under class (9). Class (9) does not normally apply to a charitable
body exempt under the Inland Revenue Ordinance (Cap. 112). The
Executive should be consulted in the case of charitable bodies
established under overseas jurisdictions.

Associate: It is not practicable to define associate in terms which would
cover all the different relationships which may exist in an offer. The term
associate will cover all persons acting in concert with an offeror. It is also
intended to apply to a wider range of persons (who may not be acting in
concert) and will cover all persons who directly or indirectly own or deal in
the relevant securities of an offeror or the offeree company in an offer and
who have (in addition to their normal interests as shareholders) an interest
or potential interest, whether commercial, financial or personal, in the
outcome of the offer.

Without prejudice to the generality of the foregoing, the term associate
normally includes the following:—

(1) an offeror’s or the offeree company’s parent, subsidiaries and fellow
subsidiaries, and their associated companies, and companies of
which such companies are associated companies;

(2) any bank and financial and other professional adviser (including a

stockbroker)* to an offeror, the offeree company or any company
in class (1), including persons controlling®, controlled by or under

October 2005 2.5
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DEFINITIONS

the same control as such banks, financial and other professional
advisers;

(3) the directors (together with their close relatives**, related trusts
and companies controlled® by any of the directors, their close
relatives or related trusts) of an offeror, the offeree company or
any company in class (1);

(4) the pension funds, provident funds and employee share schemes
of an offeror, the offeree company or any company in class (1);

(3) any investment company, unit trust or other person whose
investments an associate manages on a discretionary basis, in
respect of the relevant investment accounts;

(6) a person who owns or controls 5% or more of any class of relevant
securities (as defined in paragraphs (a)} to (d) in Note 4 to Rule 22)
issued by an offeror or the offeree company, including a person
who as a result of any transaction owns or controls 5% or more.
When two or more persons act pursuant to an agreement or
understanding (formal or informal) to acquire or control such
securities, they will be deemed to be a single person for the purpose
of this paragraph. Such securities managed on a discretionary basis
by an investment management group will, unless otherwise agreed
by the Executive, also be deemed to be those of a single person
(see Rule 22.3); and

(7 a company having a material trading arrangement with an offeror
or the offeree company.

* See Note 1 at the end of the definitions.
* See Note 2 at the end of the definitions.
** See Note 8 to the definition of acting in concert.

Associated company: A company shall be deemed to be an associated
company of another company if one of them owns or controls 20% or more
of the voting rights of the other or if both are associated companies of the
same company.

2.6 October 2005
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Appendix II
WRITTEN ANSWER

Written answer by the Secretary for Housing, Planning and Lands to Mr
WONG Ting-kwong's supplementary question to Question 2

Over the past two years, the Town Planning Board (TPB) considered a total of
240 planning applications for changing uses of factory buildings. Among these
applications, 181 were approved, 39 rejected and 20 deferred for consideration.

The main reason for rejecting the 39 applications was that the
developments applied for were incompatible with the planning intentions of the
zones concerned. Other reasons included failure to meet the requirements in
respect of fire safety, building design and the provision of loading/unloading
bays; the scale of development being too large which might adversely affected
the surrounding environment, and so on.

During the same period, the Lands Department received a total of 328
applications for changing the use of factory building units/sites. Among these
applications, 176 were approved, 36 rejected, with the remaining under
processing. The main reason for rejecting the applications was that they were
not supported by the TPB or other departments (such as the Fire Services
Department, the Planning Department, the Buildings Department). Other
reasons included failure to meet the existing policy requirements; failure to
provide the District Lands Offices with sufficient information; withdrawal of the
applications by the applicants; or failure on the part of the applicant to pay the
administrative fees, and so on.





